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DIR£GTORT  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  nXMS. 

OOBBEOTED  TO  SEPTEMBER  19,  1916. 


The  Judiciary  department  of  the  State  of  Illinois  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;   (7)  County  and  Prohate  Courts. 


(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
em,  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  he  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  In  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

BEPOBTEB. 

Samuel  P.  Ibwin Bloomington. 

JUSTICES. 

First  District — ^Wabbew  W.  Duncan Marion. 

Second  District — ^William  M.  Fabmeb. Vandalia. 

Third  District— FuA^K  K.  Dunn y Charleston. 

Fourth  District — Geobge  A.  Cooke Aledo. 

Fifth  District — Chables  C.  Chaio Galesburg. 

8ik$h  District — ^James   H.   Cabtwbiqht Oregon. 

Seventh  District — Obbin  N.  Cabteb Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing Justice  the  Justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past  Mr.  Justice  Cartwright 
Is  the  present  Chief  Justice. 

CLEBK. 

Chables  W.  Vail,  Chicago. 

UBBABIAN. 

Ralph  H.  Wilkin,  Springfield. 
(lU) 


iv  Appellate  Courts  of  Ilunois. 

(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district 

BEPOBTEBS. 

Reported  by  the  publishers'  editorial  staff. 


FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clkbk — ^James  S.  Mclnerney,  Michigan  Blvd.  Bldg.,  Chicago. 
Wm.  H.  MgSubely,  Presiding  Justice,  Michigan  Blvd.  Bldg.»  Chi- 
cago. 
Jesse  Holdom,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
William  E.  Deveb,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

FIRST  BRANCH* 
ALBEirr  C.  Babitbs,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
John  P.  McGoobtt,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Chablbs  a.  McDonald,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

SECOND  BRANCH** 
John  M.  O'Connob,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
Clabencb  N.  Goodwin,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Thomas  Tatlob,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clbbk— Christopher  C.  Duffy,  Ottawa. 

DoBBANCE  Dibell,  Presiding  Justice,  Joliet 
DuANE  J.  Cabnes,  Justice,  Sycamore. 
John  M.  Niehaub,  Justice,  Peoria. 


THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign.  Christian,  Clark,  Coles,  Cumberland,  DeWitt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason^  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott, 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
Clbbk — George  L.  Tipton,  Springfield. 

Edgab  E^ldbedoe,  Presiding  Justice,  Ottawa. 
Emebt  C.  Gbaves,  Justice,  Geneseo. 
Geobge  W.  Thompson,  Justice,  Galesburg. 


•  Thl«  court  !■  a  branch  of  the  Appellate  Court  of  the  flnt  district,  and  1« 
held  by  three  Judaea  of  the  Circuit  Court,  dealsnated  and  aaaisned  by  the  Su- 
preme Court  under  the  provlalons  of  the  act  of  the  General  Aoaembly.  ap- 
proved June  2,  1897.  Hurd'a  Statutes,  18»7,  fi«8,  Laws  of  1897,  ISfi,  J.  A  A. 
1   8981. 

••  Eatabliahed  under  act  of  June  6,  1911,  J.  A  A.  1  1989. 


Circuit  Coubts. 


FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton, Hardin,  Jackson,  Jasper,  Jefferson,  Johnson,  Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline,  St  Clair,  Union,  Wahash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tumh 

days  in  March  and  October. 
CuDu: — Charles  C.  Johnson,  Mount  Vernon. 

Habby  Higbee,  Presiding  Justice,  Pittsfield. 
Jamss  C.  McBbide,  Justice,  TaylorviUe. 
Fbask  H.  Boogs,  Justice,  Urbana. 


(3)  CIECUIT  COTJETS. 

EhcdusiYe  of  Cook  county,  the  State  of  Illinois  is  divided  into 
seYenteen  judicial  circuits,  as  follows:* 

FIBST  GIBCUTT. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pope,  Johnson,  Union, 
Jackson,  Williamson  and  Saline. 
Judges:      A.  W.  Lewis,  Harrisburg. 

DeWitt  T.  Habtwell,  Marlon. 

William  N.  Butlkb,  Cairo. 

8B00ND   CIBCUIT. 

The  counties  of  Hardin,   Gallatin,  White,  Hamilton,  Franklin, 
Wahash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 
Judges:     J.  C.  Eaoleton,  Robinson. 
Juuus  C.  Kebn,  Carmi. 
Chables  H.  Mtllkb,  Benton. 

THIBD  CIBCUIT. 

The  counties  of  Randolph,   Monroe,  St .  Clair,  Madison,  Bond, 
Washington  and  Perry. 
Judges:    Louis  Bebnbkuteb,  NashTiUe. 

Qbobqb  a.  Cbow,  East  St  Louis. 
J.  F.  Oillham,  Edwardsville. 

FOUBTH  OIBCUIT. 

The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Effingham,  Jasper, 
Montgomery,  Shelby  and  Christian. 
Judges:     Wm.  B.  Weight,  Effingham. 

James  C.  McBbide,  Taylorvllle. 
Thomas  M.  Jett,  Hillsboro. 

FfFTH  CIBOUIT. 

The  counties  of  Vermilion,  Edgar,  Clark,  Cumberland  and  Coles. 
Judges:     John  H.  Mabshall,  Charleston. 
Walteb  Bbeweb,  Toledo. 
Apocstus  a.  Pabtlow,  Danville.  

•  Law*    1M7,  ISS,  J.  *  a.  f  S070.  ~" 


vi  Circuit  Coubts. 

SIXTH    CIBCUIT. 

The  counties  of  Champaign,  Douglas,  Moultrie,  liacon,  DeWitt  and 
Piatt 

Judges:     Geo.  A.  Sentel,  Sullivan. 
Wm.  K.  Whitfield,  Decatur. 
Fbankun  H.  Bogos,  Urbana. 

SEVENTH    CIBCUIT. 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott,  Oreene  and 
Jersey. 
Judges:    Jahss  A.  Cbeighton,  Springfield. 

FaA.NK  W.  Bubton,  CarllnvlUe. 

NoBMAN  L.  Jones,  Carrollton. 

eighth    CIBCUIT. 

The  counties  of  Adams,   Schuyler,   Mason,   Cass,   Brown,   Pike, 
Calhoun  and  Menard. 

Judges:    Habbt  Hiobeb,  Plttsfield. 
AX£EBT  Akebs,  Qulncy. 
Gut  R.  Williams,  Havana. 

ninth  CIBCUrT. 

The  counties  of  Knox,  Warren,  Henderson,  Hancock,  McDonough 
and  Fulton. 
Judges:    Geobgb  W.  Thohpson,  Galesburg. 

Habbt  M.  Waggoneb,  Macomb. 

RoBEBT  J.  Gbieb,  Monmouth. 

TENTH  CIBCUIT. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  TasewelL 

Judges:    John  M.  Niehaus,  Peoria. 
Theodobb  N.  Gbken,  Pekin. 
Clyde  B.  Stone,  Peoria. 

ELEVENTH   CIBCUIT. 

The  counties  of  McLean,  Livingston,  Logan,  Ford  and  Woodford. 
Judges:    Sain  Weltt,  Bloomington. 

Geobge  W.  Patton,  Pontiac. 

Thohas   M.   Habbis,   Lincoln. 

twelfth   CIBCUIT. 

The  counties  of  Will,  Kankakee  and  Iroquois. 

Judges:    Dobbance  Dibell,  Joliet 

Abthub  W.  Deselm,  Kankakee. 
Fbank  L.  Hoopeb,  Watseka. 

thibtbenth  cibouit. 

The  counties  of  Bureau,  La  Salle  and  Grundy. 

Judges:    Samuel  C.  Stough,  Morris. 
Joe  a.  Davis,  Princeton. 
EooAB  EiLDBEDOE,  Ottawa. 
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TOUBTEEKTH   CIBCtTIT. 

The  conntieB  of  Rock  Island,  Mercer,  Whiteside  and  Henry. 
Jud^QB:     William  T.  Chubch,  Aledo. 

Frark  D.  Rambat,  Morrison. 

Bmxst  C.  Oraveb,  Geneseo. 

FIFTEENTH    CIRCUIT. 

The  ooontieB  of  Jo  Daviess,  Stephenson,  Carroll,  Ogle  and  Lee. 
Judges:    Richabd  S.  Fabband,  Dixon. 

Jambs  S.  Baume,  Galena. 

OscAB  E.  Heaed,  Freeport. 

SIXTEENTH  CIBCUIT. 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  Kendall. 
Judgea:    Clinton  F.  Ibwin,  Elgin. 

DuANE  J.  Cabnes,  Sycamore. 

Mazzini  Slusseb,  Downers  Grore. 

seventeenth   CIBCUIT. 

The  counties  of  Winnebago,  Boone,  McHenry  and  Lake. 
Judges:    Abthub  H.  Fbost,  Rockford. 

Chables  H.  Donnelly,  Woodstock. 
.  Claibb  C.  Edwabds,  Waukegan. 


(4)  COUETS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  Judges 
of  the  Circuit  and  Superior  Courts  are  judges,  ex  officio,  of  the 
Criminal  Court 

CRIMINAL  COURT. 
CucBK— Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
CixBK — ^August  W.   Miller,   County  Building,  Chicago. 

JUDGES. 

Richabd  S.  Tuthhx,  David  F.  Matchett, 

Jesse  A.  Baldwin,  John  Gibbons, 

Robebt  E.  Cbowx,  Lockwood  Honobb, 

KiCKHAM  SCANLAN,  GeOBOE  KeBSTEN, 

Thomas  O.  Windeb,  John  P.  McGoobtt, 

Mebbttt  W.  PiNCKinETy  Fbedebick  a.  Smith, 

Jesse  Holdom,  Chables  M.  Walkeb, 

Victob  p.  Abnold,  Geo.  F.  Babbett, 

David  M.  BBcytHEBB,  Thomas  Tatlob,  Jb., 

Chab.  M.  Thomson,  Oscab  M.  Tobbison. 


viii  City  Coxtbts. 


SUPERIOR  COURT. 
Clkbk— John  Kjvujljxdeb,  County  Building,  Chicago. 

JUDGKS. 

William  H.  McSubelt,  Marcus  A.  Kavanaoh, 

John  M.  O'Connor,  Joseph  H.  F^tgh, 

Theodore  Bbentano,  John  J.  Sullivan, 

Joseph  Sabath,  Albert  C.  Barnes, 

Joseph  B.  Dayid,  Hugo  Pam, 

William  Fenimorb  Coopeb,  M.  L.  McKinlbt, 

William  E.  Dsyer,  Clarence  N.  Goodwin, 

Martin  M.  Gridlet,  Charles  M.  Foell, 

Chablss  a.  McDonald^  Denis  B.  Sullivan. 


(5)  CITY  COURTS. 

City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  Qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec  21  of  Chap.  37,  R.  S.,  J.  A 
A.  1  3309,  and  when  so  established  have  jurisdiction  as  defined  by 
Sec.  1  of  an  act  entitled  "An  Act  in  relation  to  courts  of  record  in 
cities,"  approved  May  10,  1901,  J.  A  A.  1  3289. 

THE  CITY  COURT  OF  ALTON. 
James  B.  Dunnboan,  Judge.  Allan  G.  Macdonald,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edward  M.  Manoan,  Judge.  W.  C.  Flannioan,  Clerk. 

THE  CITY  COURT  OF  BEARDSTOWN. 
J.  J.  Cooke,  Judge.  John  Listmann,  Clerk. 

THE  CITY  COURT  OF  BENTON. 
R.  E.  Hickman,  Judge.  Loran  Moroan,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
H.  C.  MoRAN,  Judge.  A.  C.  Shipley,  Clerk. 

THE  CITY  COURT  OF  CARBONDALE. 
Herbert  A.  Hats,  Judge.  Dallas  Meisenheimer,  Clerk. 

THE  CITY  COURT  OF  CENTRALIA. 
Albert  D.  Rodbnbebg,  Judge.  Gut  C.  Livbsat,  Clerk. 

THE  CITY  COURT  OF  CHARLESTON. 
Charles  A.  Quacksnbush,  Judge.       Cora  Daniels,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Charles  H.  Bowles,  Judge.  Edward  H.  Kirois,  Clerk. 

THE  CITY  COURT  OF  DE  KALB. 
Harbt  W.  McEwen,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Harrt  Barrett,  Clerk. 

THE  CITY  COURT  OF  BAST  ST.  LOUIS. 
H.  L.  Browning, 
W.  M.  Vandeventer,         Judges.  William  J.  Veach,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
FR4NK  E.  Shofen,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 
M.  R.  Sullivan,  Judge.  Jack  Meixon,  Clerk. 


MUKIOIPAL  COUBT  OF  ChIGAGO.  iz 

THB  CITT  COURT  OF  HARRISBURQ.  \ 

Wm.  H.  Pabxbh,  Jb.,  Judge.  Homes  Wade,  Qerk. 

THB  CITY  COURT  OF  HBRRIN. 
Rounr  T.  Cook,  Jadge.  Anna  Dale,  Clerk. 

THB  CITY  COURT  OF  JOHNSTON  CITY. 
J.  H.  Clatton,  Judge.  J.  B.  Sitixins,  Clerk. 

THB  CITY  COURT  OF  KBWANBB. 
H.  SnBUive  PoMEBOT,  Judge.  Chables  L.  Rowlbt,  Clerk. 

THB  CITY  COURT  OF  LITCHFIBLD. 
Dam  W.  Maddoz,  Judge.  Laubetta  Salzmah,  Clerk. 

THB  CITY  COURT  OF  liACOBIB. 
J08IB  Webtvaix,  Judge.  Wm.  B.  Mabtut,  Clerk. 

THB  CITY  COURT  OF  MARION. 
W.  O.  POTTBB,  Judge.  Geo.  T.  Cabteb,  Clerk. 

THB  CITY  COURT  OF  B4ATT00N. 
JoHE  McNxm,  Judge.  Thomab  M.  Lttli^  Clerk. 

THB  CITY  COURT  OF  MOLINB. 
Q.  O.  Dmz,  Judge.  Geo.  A.  Sohbadeb,  Clerk. 

THB  CITY  COURT  OF  PANA. 
J.  H.  FoBNOFT,  Judge.  G.  W.  Mabsland,  Clerk. 

THB  CITY  COURT  OF  SPRING  VALLBY. 
WnxiAM  H.  Hawthobke,  Judge.  Pbteb  Rolande,  Clerk. 

THB  CITY  COURT  OF  8TBRLING. 
Cabl  B.  Sbeij>on,  Judge.  Babl  L.  Hess,  Clerk. 

THB   CITY  COURT   OF  WB8T  FRANKFORT. 
H.  R.  Diai^  Judge.  Peabl  Beattib,  Clerk. 

THB  CITY  COURT  OF  ZION  CITY. 
V.  v.  Barnes*  Judge.  O.  L.  Spbechbb,  Clerk. 

(6)    MUNICIPAL  COURT  OF  CHICAGO. 


BsUbllBhed  bj  Act  of  May  18,  1906   (L.  1905,  p.  168),  J.  A  A. 
n  3318  et  $eq. 

Fbank  p.  Danisch,  Qerk. 

CHIEF  JUSTICE, 
HABBT  X>L801f . 

associate  jx7dos8. 

Habbt  M.  Fibheb  Joseph  S.  LaBut  Samttel  H.  Tbudb 

Edwabd  T.  Wade  John  R.  Newcomeb  Leo  Doyle 

John  K.  Pbindiyille  John  R.  Caveblt  Edmund  K.  Jabbcbs 

Joseph  P.  Rafvebtt  John  A.  Swanson  Chabi.es  N.  Ooodnow 

John  Coubtnby  Hugh  R.  Stewart  Dennis  W.  Sullivan 

John  Richabdson  Habbt  P.  Dolan  Shebioan  B.  Fbt    / 

John  A.  Mahonet  John  S.  Haas  John   Stelk 

WnxiAM  N.  Gemmili.  Howabd  Hates  Joseph  Z.  Uhub 

Fbank  H.  Gbaham  Abnold  Heap  Hosea  W.  Wells. 

Wells  M.  Cook  Bebnabd  P.  Babasa 
HuoH  J.  Kbabnb 


County  and  Pbobaib  Coubts. 


(7)    COUNTY  AND  PBOBATE  COUBTS. 


In  the  counties  of  Cook,  Kane,  LaSalle,  Madison,  Peoria,  Rock 
Island,  Sangamon,  St.  Clair,  Vermilion  and  Will,  each  having  a 
population  of  over  70,000,  probate  courts  are  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  jurisdiction  in  all  matters  of  probate.  (Laws  1881,  72),  J.  A 
A.  1  3259. 

JUDGES  COUNTIES  COUUTT  SKATS 

LTMAif  McCabl Adams Quincy. 

Miles  F.  Gilbert Alexander Cairo. 

Wm.  H.  Dawdy Bond • Greenville. 

Wm.  C.  De  Wolf. : . .  .Boone Belvidere. 

WiLLABD  Y.  Bakeb. Browu Mt.  Sterling. 

James  R.  Pbichabd Bureau Princeton. 

John  Dat,  Jb Calhoun Hardin. 

Abthub  J.  Gbat Carroll Mt.  Carroll. 

Charles  M.  Mabtiii Cass .Virginia. 

Rot  C.  Freeman Champaign Urbana. 

Charles  A.  Prater Christian .Taylorville. 

A.  L.  RuiTNEB Clark Marshall 

John  L.  Botleb Clay Louisville. 

James  Allen Clinton .Carlyle. 

John  P.  Harrah Coles Charleston. 

Thomas  F.  Scully Cook Chicago. 

Henry  Horner,  Pro.  J Cook Chicago. 

DuANE  Gaines Crawford Robinson. 

Stephen   B.  Rarioen Cumberland Toledo. 

William  L.  Pond DeKalb .Sycamore. 

Fred  C.  Hill DeWltt Clinton. 

D.  H.  Wamsley Douglas Tuscola. 

S.  J.  Rathje. DuPage Wheaton. 

Daniel  V.  Dayton Edgar Paris. 

Petter  C.  Walters Edwards Albion. 

Barney  Ovebbeck EfiSngham Effingham. 

Jerome  G.  Wills Fayette .Vandalia. 

M.  L.  McQuiSTON Ford Paxton. 

Nealy  I.  Glenn Franklin Benton. 

HoBERT  S.  Boyd Fulton Lewistown. 

George  L.  Houston Gallatin Shawneetown. 

Thomas  Henshaw Greene CarroUton. 

George  Bedford Grundy Morris. 

J.  S.  Sneed Hamilton McLeansboro. 

E.  W.  Dunham Hancock .Carthage. 

Arthur  A.  Miles Hardin Ellzabethtown. 

RuFus  S.  Robinson Henderson Oquawka. 

Leonard  E.  Telleen Henry .Cambridge. 

John  H.  Gillan Iroquois Watseka. 

WiLLARD  F.  E}LLi8 Jacksou Murphysboro. 

Harry  C.  Davidson Jasper .Newton. 

Andrew  D.  Webb Jefferson Mt  Vernon. 

Habby  W.  Pogus Jersey JerseyviUe. 

F.  J.  CampbeiIi Jo  Daviess Galena. 

J.  F.  Hioht Johnson Vienna. 

S.  N.  Hoover Kane Geneva. 

John  H.  Williams,  Pro.  J. .  .Kane Geneva. 

Jat  H.  Merrill. Kankakee Kankakee. 

Clarence  S.  Williams Kendall Galesburg. 

R.  C.  Rice Knox Yorkville. 

Perbt  L.  Persons Lake Waukegan. 

Henry  Mayo La  Salle .Ottawa. 
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JI7D0ES  COUNTIES  COUNTY  SEATS 

Albert  T.  Lasdin,  Pro.  J La  Salle Ottawa. 

Otto  W.  Longneckeb Lawrence Lawrenceville. 

John  B.  Crabtbee Lee Dixon. 

B.  R.  Thompson Livingston Pontiac. 

Chables  J.  Gehlbach Logan Lincoln. 

John  H.  McCoy Macon Decatur. 

Andbew  J.  DuGOAN Macoupin Carlinville. 

H.  B.  Eaton Madison Edwardsville. 

Joseph  P.  Streubsr,  Pro.  J..  .Madison Edwardsville. 

WiLUAM  G.  Wilson Marion Salem. 

Daniel  H.  Gkegg Marshall Lacon. 

James  A.  McComas Mason Havana. 

Lannes  p.  Oakes Massac Metropolis. 

Charles  I.  Imes McDonough .Macomb. 

David  T.  Smilet McHenry Woodstock. 

Jambs  C.  Rilet McLean Bloomington. 

Jesse  M.   Ott Menard Petersburg. 

F.  L.  Church Mercer Aledo. 

Henry  Schneider Monroe .Waterloo. 

J.  T.  McDAvro Montgomery Hillsboro. 

Wm.  E.  Thomson Morgan Jacksonville. 

John  T.  Grider Moultrie Sullivan. 

Frank  B.  Reed Ogle .Oregon. 

Chester  F.  Barnett Peoria Peoria. 

Walter  A.  Clinch,  Pro.  J Peoria Peoria. 

Louis  R.  Kelly Perry PinckneyviUe. 

Wm.  a.  Doss Piatt Monticello. 

Paul  F.  Grote Pike Pittsfleld. 

Benj.  F.  Anderson Pope Golconda. 

Fred  Hood Pulaski Mound  City. 

Irving  E.  Broaddus Putnam Hennepin. 

Wm.  M.  Schltwebk Randolph Chester. 

Robt.  B.  Witcher Richland Olney. 

Nels  a.  Labson Rock  Island Rock  Island. 

Benj.  S.  Bell,  Pro.  J Rock  Island Rock  Island. 

Chas.  D.  Stilwell Saline Harrlsburg. 

John  B.  Weaver Sangamon Springfield. 

C.  H.  Jenkins,  Pro.  J Sangamon Springfield. 

John  C.  Work Schuyler RushvlUe. 

F.  C.  Funk Scott Winchester. 

A.  J.  Steidlby Shelby Shelbyvllle. 

Frank  Thomas Stark Toulon. 

Joseph  B.  Messick St.  Clair Pelleville. 

Frank  Perrin,  Pro.  J St.  Clair Belleville. 

RoscoE  J.  Carnahan Stephenson Freeport. 

James  M.  Rahn Tazewell Pekin. 

Monroe  C.  Crawford Union Jonesboro. 

Lawrence  T.  Allen Vermilion Danville. 

W.  J.  Book  WALTER,  Pro.  J. .  .Vermilion Danville. 

W.  S.  Willhite Wabash Mt.  Carmel. 

L.  B.  Murphy Warren Monmouth. 

W.  P.  Green Washington Nashville. 

J.  V.  Heidingeb Wayne Fairfield. 

J.  M.  Endicott White Carmi. 

Wm.  a.  Blodgett Whiteside Morrison. 

George  J.  Cowing Will Joliet. 

John  B.  Fithian,  Pro.  J Will Joliet. 

W.   F.  Slater Williamson Marion. 

Louis  M.  Reckhow Winnebago Rockford. 

Arthur  C.  Fort Woodford Eureka. 
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DBNIBID: 

The  following  table  shows  the  Appellate  Court  cases  reported  in 
this  Tolume  in  which  certiorari  has  been  applied  for  and  denied, 
thus  making  the  opinion  of  the  Appellate  Court  final  (See  Practice 
Act,  sec  121,  J.  ft  A.  S  8658.) 
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Illinois  Brick  Co 327 

Behen  ads.  Wilson 477 
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Chicago  City  Ey.  Co.  ads.  Louthan 329 

Chicago  Short  Line  Ey.  Co.  ads.  Curran 154 
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City  of  Chicago  ads.  Budnick 474 
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Bishop  y.  Bowman  Dairy  Co 312 
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The  People  of  the .  State  of  Illinois,  Defendant  in 
Error,  y.  Daniel  Donahoe,  Plaintiff  in  Error. 

Gen.  No.  21,209. 

1.  CoNSPiKACT^  §  53* — when  question  of  intention  and  acting 
iDithout  reasonable  grounds  in  prosecuting  suit  for  jury.  The  ques- 
tion whether  defendant  knowingly*  and  corruptly  conspired  with 
others  to  bring  a  civil  suit  without  reasonable  grounds  and  to 
prosecute  it  on  false  evidence  for  the  purpose  of  defaming  another 
is  for  the  Jury. 

2.  Attobnet  and  client, — when  attorney  acting  on  information 
from  client  not  immune  from  criminal  prosecution.  The  principle 
that  an  attorney  at  law  has  the  right  to  speak  and  act  on  infor- 
mation furnished  by  his  client,  and  may  claim  immunity  in  the 
exercise  of  such  right,  cannot  be  used  as  a  shield  against  crime, 
since  such  an  application  or  perversion  of  such  right  is  not  required 
or  justified  either  by  the  lawyer's  professional  duty,  the  protection 
of  the  client's  rights,  or  the  reason  for  the  privilege. 

3.  Attobney  and  client, — when  attorney  who  has  wrongfully 
prosecuted  suit  not  immune  from  criminal  prosecution.  Where  an 
action  is  brought  with  unlawful  design  and  with  intention  if  tried 
to  prosecute  it  by  false  testimony,  knowing  that  there  was  no 
foundation  therefor,  the  mere  fact  that  in  bringing  the  action  the 
functions  of  an  attorney  at  law  were  exercised  will  not  protect  the 

•See  Illinois  Notes  Dlgeat,  Vols.  XI  to  XV,  and  CnmulntlTe  Qoarterly,  same 
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attorney  from  the  revelation  of  every  word  and  act  in  pursuance 
of  the  design,  especially  where  the  suit  is  not  brought  in  good 
faith,  the  supposed  client  merely  lending  the  aid  of  his  name  and 
services  to  press  for  the  benefit  of  others  a  false  issue  in  which 
he  had  no  personal  interest  and  claimed  no  legal  right,  the  relation 
of  attorney  and  client  not  existing  in  reality  in  such  case. 

4.  Conspiracy,  §  49* — token  evidence  of  declarations  or  overt 
acts  competent.  In  actions  for  conspiracy,  evidence  either  direct 
or  circumstantial,  or  declarations  or  overt  acts  designed  to  effect 
the  accomplishment  of  the  conspiracy  is  competent. 

5.  Conspiracy,  §  49* — what  evidence  adntissihle  on  behalf  of 
State  against  attorney  who  wrongfully  prosecuted  dvil  suit.  In  an 
indictment  against  an  attorney  at  law  for  conspiracy  to  bring  and 
prosecute  a  civil  suit  without  reasonable  grounds  and  on  false 
testimony,  where  there  is  prima  facie  proof  that  defendant  took 
an  active  part  in  the  conspiracy,  the  State  is  not  limited  to  proof 
that  the  suit  was  brought  and  prosecuted,  but  may  show  every 
step  taken  in  prosecuting  such  suit  as  a  part  of  the  means  employed 
to  consummate  the  conspiracy. 

6.  Conspiracy,  |  49* — what  evidence  competent  as  part  of  res 
gestce.  In  an  indictment  against  an  attorney  at  law  for  conspiracy 
to  bring  a  civil  suit  and  to  prosecute  it  by  false  testimony,  what- 
ever was  said  or  done  to  advance  the  cause  to  a  successful  issue 
is  competent  as  part  of  the  res  gestae, 

7.  Conspiracy,  f  49* — when  evidence  in  dvil  suit  adfnissihle  in 
criminal  suit  to  show  purpose  of  defendant  in  bringing  suit.  In  an 
indictment  against  an  attorney  at  law  for  conspiracy  to  bring  a 
civil  suit  without  reasonable  grounds  and  to  prosecute  it  on  false 
testimony,  evidence  for  the  defense  in  the  civil  suit  is  relevant  in 
the  criminal  suit-  to  show  the  purposes  actuating  defendant  in  bring- 
ing the  suit,  since  conducting  a  trial  to  verdict  involves  not  only 
proof  and  evidence  to  support  the  charge  but  also  resistance  to 
attempts  to  defeat  it,  so  that  such  evidence  is  competent  in  the 
criminal  trial  to  characterize  such  resistance. 

8.  Conspiracy,  |  49* — when  any  part  of  trial  in  dvU  action 
admissible  in  criminal  action  to  show  attitude  and  motives  of  de- 
fendant in  bringing  suit.  In  an  indictment  against  an  attorney  at 
law  for  conspiracy  to  bring  a  civil  suit  without  reasonable  grounds 
and  to  prosecute  it  on  false  testimony,  any  part  of  the  trial  of  the 
civil  suit  is  competent  to  characterize  defendant's  attitude,  motives, 
intent  and  purpose  in  relation  to  the  conspiracy,  or  to  the  means 
employed  to  carry  it  into  effect,  the  events  of  the  trial  being  in- 
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separably  connected  with   the  means  employed  to  carry  the  con- 
splrsby  to  fruition,  and  the  trial,  as  an  entirety,  being  such  a  means. 

9.  CoN8PiaA.cY,  §  49* — when  depositions  used  in  civil  trial' ad- 
missihle  in  criminal  trial  against  attorney  for  plaintiff  in  civil 
trial.  In  an  indictment  against  an  attorney  at  law  for  conspiracy  to 
bring  a  ciyll  suit  without  reasonable  grounds  and  to  prosecute  It 
on  false  testimony,  such  suit  charging  one  with  having  alienated 
the  affections  of  and  with  haying  debauched  and  carnally  known 
the  wife  of  another,  where  there  is  eyldence  that  defendant  knew 
that  there  was  no  basis  for  the  charge  that  such  wife's  affections 
had  been  alienated,  depositions  read  In  the  civil  trial  showing  that 
at  the  time  such  civil  suit  was  brought  such  wife  and  her  husband 
were  living  together  amicably  and  affectionately  are  competent  in 
the  criminal  trial,  not  as  proof  of  the  facts  contained  In  the  depo- 
sitions, but  as  giving  significance  to  defendant's  acts,  purposes  and 
motives,  the  depositions  being  relevant  in  the  criminal  trial  by 
defendant's  efforts  in  the  civil  trial  to  induce  the  jury  to  disbelieve 
the  depositions,  and  thus  to  thwart  their  effect,  in  which  case  It  is 
immaterial  that  the  depositions  were  introduced  against  defendant 
in  the  criminal  trial  without  opportunity  to  cross-examine  the  de- 
ponents. 

10.  Conspiracy,  ^  49* — when  a^davits  filed  in  civil  trial  ad- 
missihle  in  crimdnal  trial  against  attorney  prosecuting  civil  trial. 
In  an  Indictment  against  an  attorney  at  law  for  conspiracy  to 
bring  a  civil  suit  without  reasonable  grounds  and  to  prosecute  the 
same  on  false  testimony,  affidavits  filed  in  the  civil  trial  in  support 
of  a  motion  to  advance  for  speedy  trial,  and  showing  the  falsity 
and  unlawful  purpose  of  the  action  and  the  reasons  for  their  early 
exposure  and  defendant's  exoneration,  are  competent  in  the  crim- 
inal trial  as  giving  color  and  significance  to  an  opposing  affidavit 
instigated  by  defendant  and  used  in  the  civil  trial  to  defeat  the 
attempt  to  show  the  innocence  of  defendant  therein  thereby  further- 
ing an  object  of  the  conspiracy. 

11.  CoNSPiBACT,  §  49* — when  evidence  of  conversation  of  plain- 
tiff in  civil  suit  admissible  in  criminal  trial  against  attorney  for 
plaintiff  in  dvil  suit.  On  an  Indictment  against  an  attorney  at 
law  for  conspiracy  to  bring  a  civil  suit  without  reasonable  grounds 
and  to  prosecute  it  by  false  testimony,  evidence  of  a  conversation 
with  plaintiff  In  the  civil  suit  after  the  suit  was  begun,  wherein 
such  plaintiff  admitted  that  the  suit  was  groundless,  is  made 
material  by  evidence  that  defendant  knew  that  the  admission  was 
true,  although  some  parts  of  the  conversation  testified  to  were 
objectionable  as  being  hearsay,  such  evidence  being  competent  only 
as  bearing  on  defendant's  efforts  to  impeach  its  value  In  order  to 
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obtain  a  favorable  verdict  and  thus  accomplish  the  object  of  the 
conspiracy. 

12.  Conspiracy,  §  49* — when  verdict  in  civil  suit  admissible  in 
criminal  action  against  attorney  for  plaintiff  in  dvil  suit.  On  an 
indictment  against  an  attorney  at  law  for  conspiracy  to  bring  a 
civil  suit  without  reasonable  grounds  and  to  prosecute  it  on  false 
testimony,  a  verdict  in  the  civil  suit  finding  the  defendant  therein 
not  guilty  is  material  to  explain  evidence  introduced  in  such  suit 
that  immediately  after  such  verdict  was  rendered  defendant  advised 
the  flight  and  concealment  of  plaintiff  in  such  suit,  such  fact 
being  inconsistent  with  the  Institution  or  prosecution  of  such 
suit  in  good  faith. 

13.  Ck)N8PiRACY,  §  49* — when  every  legal  incident  of  trial  of  civil 
case  admissible  in  criminal  case  against  attorney  for  plaintiff  in 
dvil  case  to  show  motives  of  attorney.  On  an  indictment  against 
an  attorney  at  law  for  conspiracy,  where  one  of  the  main  issues 
is  whether  a  civil  suit  was  knowingly  brought  and  prosecuted  by 
defendant  without  reasonable  grounds  and  for  unlawful  purposes^ 
every  legal  incident  of  the  trial  so  set  in  motion  is  relevant  in  the 
criminal  trial  as  throwing  light  on  defendant's  motives  for  his 
conduct  both  before  and  during  such  civil  trial. 

14.  CoNSPiBACY,  §  54* — when  denial  of  motion  to  strike  statement 
by  one  of  State's  witnesses  not  reversible  error.  On  an  indictment 
against  an  attorney  at  law  for  conspiracy  to  bring  a  civil  suit  with- 
out grounds  and  to  prosecute  it  on  false  testimony,  the  denial  of 
a  motion  to  strike  a  statement  of  one  of  the  State's  witnesses  that 
he  went  to  defendant's  office  "about  the  time  Mr.  Hines  brought  his 
one  hundred  thousand  dollar  suit  against"  defendant  in  the  civil 
suit,  held  not  reversible  error. 

15.  Criminal  law,  {  236* — when  remarks  by  Btate^s  Attorney  not 
improper.  On  an  indictment  against  an  attorney  at  law  for  con- 
spiracy to  bring  a  civil  suit  without  reasonable  grounds  and  to 
prosecute  it  on  false  testimony,  the  remark  of  an  Assistant  State's 
Attorney  in  argument  that  defendant  induced  some  one  in  the 
State's  Attorney's  office  to  furnish  him  with  a  transcript  of  evi- 
dence taken  before  the  grand  jury  which  defendant  offered  in  his 
own  behalf  at  the  trial,  held  not  to  afford  ground  for  serious  mis- 
understanding by  the  Jury,  the  objection  to  the  remark  being  that 
the  fact  was  misrepresented  and  not  to  the  comment  on  the  fact. 

16.  Criminal  law,  §  236* — when  State's  Attorney  m^iy  comment 
on  failure  to  call  stenographer  to  verify  statements  in  paper.  On 
an  indictment  for  conspiracy,  where  defendant  offered  in  evidence 
a  statement  taken  down  by  a  stenographer  and  sworn  to,  it  is 
proper  for  the  State's  Attorney  to  comment  in  argument  on  the 
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fact  that  the  stenographer  was  in  court  and  was  not  called  on  to 
verify  the  statement,  the  fact  being  significant  If  the  facts  In  the 
statement  were  true,  and  the  witness  If  called  being  subject  to 
croBS^xaminatlon,  while  the  paper  was  not 

17.  Criminal  law,  §  218* — when  8tate*8  Attorney  not  required  to 
call  all  toitnesaea.  The  State  is  not  required  to  call  all  the  wit- 
nesses alluded  to  in  evidence  on  a  criminal  trial,  if  the  State's 
Attorney  doubts  the  integrity  or  veracity  of  such  witnesses. 

18.  CoNSPiKACT,  I  51* — when  comment  hy  State's  Attorney  on 
failure  to  call  certain  witnesses  lor  defense  proper.  On  an  indict- 
ment against  an  attorney  at  law  for  conspiracy  to  bring  a  civil 
suit  without  reasonable  grounds  and  to  prosecute  it  on  false  tes- 
timony, comment  is  proper  by  the  State's  Attorney  in  argument 
on  the  fact  of  defendant's  failure  to  call  certain  witnesses  shown 
by  undenied  evidence  to  have  been  in  intimate  relationship  with 
him  and  to  have  acted  as  his  agents  in  carrying  out  certain  parts 
of  the  conspiracy,  where  it  appears  that  such  witnesses  were  in  the 
control  of  defendant  during  the  pendency  of  the  civil  trial  and  that 
defendant  controlled  some  of  them  at  a  later  date,  it  not  appearing 
that  defendant  was  unable  to  produce  such  witnesses. 

19.  Conspiracy,  |  51* — when  State  m<iy  comment  on  failure  of 
defense  to  produce  witnesses.  In  both  civil  and  criminal  cases  of 
conspiracy,  it  is  proper  to  comment  on  the  failure  of  witnesses 
shown  to  have  aided  in  carrying  out  the  conspiracy  to  testify, 
where  it  appears  that  defendant  at  one  time  controlled  such  wit- 
nesses, and  where  it  does  not  appear  that  he  could  not  have  pro- 
duced them  at  the  trial 

20.  Conspiracy,  §  51* — what  does  not  constitute  reference  to  fail- 
ure of  defendant  to  take  stand  in  his  own  defense.  On  an  indictment 
for  conspiracy,  the  allusion  by  the  State's  Attorney  in  argument 
to  the  fact  that  defendant  failed  to  produce  at  the  trial  certain 
witnesses  shown  to  have  acted  as  defendant's  agents  in  carry- 
ing out  the  conspiracy  is  not  an  infringement  of  section  6  of 
division  12  of  the  Criminal  Code  (J.  &  A.  H  4123),  forbidding  ref- 
erence to  the  failure  of  defendant  to  take  the  stand  in  his  own 
defense. 

21.  Conspiracy,  {  bl*—when  allusion  by  State  as  to  failure  to 
produce  witnesses  not  objectionable  as  tending  to  shift  burden  of 
proof.  On  an  indictment  for  conspiracy,  the  allusion  by  the  State's 
Attorney  in  argument  to  the  fact  that  defendant  failed  to  produce 
at  the  trial  certain  witnesses  shown  to  have  acted  as  his  agents  in 
carrying  out  the  conspiracy  is  not  objectionable  as  tending  to  shift 
the  burden  of  proof. 

22.  Criminal  law,  §  240* — when  State  mxiy  comment  on  failure 

•See  niioois  Notes  Dlseiit,  Volt.  XI  to  XV,  and  ComnlatlTO  Quarterljr, 
topic  and  Metion  aamber. 
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0/  defendant  to  contradict  witnesses  for  State.  The  State's  Attor- 
ney in  a  criminal  case  may  properly  comment  on  the  fact  that 
the  testimony  of  witnesses  for  the  prosecution,  has  not  been  con- 
tradicted, even  though  defendant  alone  is  in  a  position  to  contradict 
or  dispute  such  testimony. 

23.  Cbiminax  law,  |  240* — when  State  may  comment  on  failure 
of  defendant  to  contradict  witnesses  for  State,  In  a  criminal  case 
the  State's  Attorney  may  properly  allude  to  defendant's  failure  to 
call  witnesses  other  than  defendant  who  could  have  contradicted 
or  disputed  the  State's  evidence,  and  who  were  in  such  intimate 
relationship  with  defendant  as  to  Justify  the  inference  that  he  could 
and  would  have  called  such  witnesses  if  the  testimony  for  the  prose- 
cution had  not  been  true. 

24.  Criminal  law,  f  553* — when  improper  reference  5y  State  in 
argument  to  acquitted  codefendant  harmless  error.  On  an  indict- 
ment against  an  attorney  at  law  and  another  tar  conspiracy  to  bring 
a  civil  suit  without  reasonable  grounds  and  to  prosecute  it  on 
false  testimony,  where  the  attorney's  codefendant  was  acquitted,  the 
reference  by  the  State's  Attorney  in  argument  to  the  failure  to 
call  codefendant  as  a  witness,  was  not  harmful  to  the  defendant 
attorney,  even  though  not  inadvertently  made  and  corrected  before 
objection. 

25.  Conspiracy,  §  50* — when  legal  presumptions  and  evidence  as 
to  good  character  of  defendant  not  conclusive  as  to  defendants 
innocence:  On  an  indictment  for  conspiracy,  legal  presumptions 
and  evidence  of  good  character  of  defendant,  although  valuable  as 
evidence,  are  not  conclusive  of  defendant's  innocence  as  against 
positive,  undenied  evidence  of  an  incriminating  nature  not  im- 
probable of  itself  and  capable  of  being  denied  if  not  true. 

26.  Conspiracy,  §  53* — when  questions  of  whether  legal  presump- 
tions and  evidence  create  reasonable  doubt  as  to  guilt  for  jury.  On 
an  indictment  for  conspiracy,  the  question  whether  legal  presump- 
tions and  evidence  of  defendant's  good  character  are  sufficient  to 
create  a  reasonable  doubt  of  defendant's  guilt  as  against  undenied 
positive  evidence  of  an  incriminating  nature,  not  improbable  in 
itself  and  capable  of  being  denied  if  not  true,  is  for  the  jury. 

On  Rehearing. 

Criminal  law,  {  491* — when  rehearing  denied  on  points  not 
argued.  In  the  absence  of  exceptional  circumstances  or  a  showing 
that  would  materially  affect  the  merits  of  the  main  controversy 
as  to  the  guilt  of  plaintiff  in  error,  or  that  manifestly  a  great  in- 
justice has  been  done,  a  rehearing  of  the  case  on  points  not  before 

•See  lUinoU  Notes  DIjcest,  Voln.  XI  to  XV,  fui4  Cumulative  Quwierly,  •nt^p 
toplo  and  section  number. 
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argued  or  specifically  called  to  the  attention  of  the  court  should  be 
denied. 

Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  Hugo 
Pam,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Affirmed.  Opinion  filed  February  1,  1916. 
Rehearing  denied  and  additional  opinion  filed  March  31,  1916. 

James  Habtnett,  for  plaintiff  in  error. 

Maclay  Hoyne,  for  defendant  in  error;  Hayden  N. 

Bell  and  Marvin  E.  Barnhart,  of  counsel. 

• 

Mb.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

The  indictment  in  this  case  charged  a  conspiracy  be- 
tween plaintiff  in  error,  Donahoe,  one  Stiefel,  one 
Aileen  Heppner  and  persons  unknown  having  among 
other  objects  the  defamation  of  one  Clarence  S.  Funk. 
The  several  objects  charged  in  different  counts  were 
to  be  effected  by  bringing  and  prosecuting,  if  neces- 
sary, a  civil  suit  by  one  John  C.  Henning  against  Funk, 
charging  the  latter  with  having  debauched  and  carnal- 
ly known  Josephine  Henning,  the  former 's  wife.  That 
there  was  an  indictable  offense  charged  is  not  open 
to  question. 

The  gist  of  the  case  as  made  out  at  the  trial  was 
that  pursuant  to  such  a  conspiracy  the  suit  was  know- 
ingly and  corruptly  planned,  instituted  and  prosecuted 
without  foundation  and  on  false  testimony  to  promote 
one  or  more  of  the  various  objects  set  forth  in  the 
indictment,  which,  so  far  as  the  questions  here  are  con- 
cerned, need  not  be  severally  stated. 

The  specific  points  argued  in  plaintiff  in  error's 
brief  are  summarized  under  the  contentions  that  there 
was  (1)  a  denial  of  his  privilege  as  an  attorney;  (2) 
admission  of  improper  evidence;  and  (3)  prejudicial 
remarks  at  the  trial.  Other  contentions  are  made  gen- 
erally that  he  was  denied  constitutional  rights  and  that 
the  verdict  and  judgment  are  contrary  to  law,  which 
are  embraced  in  one  or  more  of  the  foregoing  points. 
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and  that  the  verdict  is  contrary  to  the  evidence  and 
should  have  been  directed  by  the  court.  But  it  was 
obviously  a  case  for  the  jury,  and  as  no  instructions 
are  complained  of,  their  verdict  should  stand  unless 
there  was  reversible  error  in  one  or  more  of  the  mat- 
ters specifically  discussed. 

First,  as  to  the  question  of  privilege.  The  conten- 
tion in  effect  is  that  because  Donahoe  was  acting  as 
attorney  for  Henning  in  said  civil  suit  none  of  the 
proceedings  therein  involving  his  declarations  and 
acts  was  admissible  against  him.  The  basis  of  the  con- 
tention is  the  generally  recognized  right  of  an  attorney 
to  speak  and  act  upon  information  furnished  by  his 
client,  and  the  immunity  afforded  him  in  the  exercise 
of  such  right.  ,It  is  the  privilege  he  may  invoke  in 
such  actions  as  libel  and  slander  when  based  on  his 
words  or  papers  used  in  the  course  of  judicial  pro- 
ceedings. The  principle  and  its  application  are  well 
recognized.  But  we  are  aware  of  no  case  where  it 
has  been  invoked  or  allowed  as  a  shield  to  crime. 
Neither  fulfillment  of  the  lawyer's  professional  duty, 
nor  protection  of  his  client's  legal  rights  nor  the 
reason  for  the  privilege  requires  or  justifies  any  such 
application  or  perversion  of  its  use.  If  the  suit 
against  Funk  was  brought  by  plaintiff  in  error,  know- 
ing there  was  no  foundation  therefor  and  intending 
if  tried  to  prosecute  it  on  false  testimony,  the  mere 
fact  that  in  so  doing  he  exercised  the  offices  of  an  at- 
torney would  not  protect  him  from  the  revelation  of 
every  word  and  act  in  pursuance  of  the  unlawful 
design.  Besides,  there  was  much  undisputed  evi- 
dence that  the  civil  suit  was  not  brought  in  good  faith 
and  that  the  relationship  of  attorney  and  client,  on 
which  the  privilege  invoked  depended,  did  not  in  re- 
ality exist  between  Donahoe  and  Henning  but  that  the 
latter  was  induced  by  the  former  merely  to  lend  the 
use  of  his  name  and  services  to  press  for  the  benefit 
of  others  a  false  issue  in  which  he  had  no  personal 
interest  and  claimed  no  legal  right. 
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Second.  As  to  claim  of  improper  evidence.  Part 
of  the  evidence  claimed  to  be  inadmissible  was  that 
of  proceedings  had  and  testimony  heard  in  the  civil 
suit,  which  were  received  as  proof  both  of  means  em- 
ployed to  carry  out  the  conspiracy  and  to  show  one 
or  more  of  its  specific  objects.  If  they  tended  to 
show  either  they  were  unquestionably  competent.  The 
law  pertaining  to  conspiracy  is  too  well  established 
and  known  to  require  citation  of  authorities  as  to  the 
materiality  of  any  such  evidence,  whether  direct  or 
circumstantial,  or  declarations  or  overt  acts  designed 
to  effect  its  accomplishment. 

There  being  prima  facie  proof  of  an  active  part  by 
plaintiff  in  error  in  a  conspiracy  to  bring  and  prose- 
cute such  suit  without  reasonable  grounds  and  on  false 
testimony,  the  people  were  not  limited  to  proof  of 
the  mere  fact  that  the  suit  was  brought  and  prosecuted, 
but  were  entitled  to  show  every  step  in  its  prosecu- 
tion to  its  final  result,  as  a  part  of  the  means  employed 
to  consummate  the  conspiracy.  Whatever  was  said 
or  done  therein  to  advance  the  cause  to  a  successful 
issue  was  a  part  of  the  res  gestce.  Conducting  the 
trial  to  a  verdict  involved  not  merely  proof  and  argu- 
ment to  support  the  charge  but  resistance  to  every  ef- 
fort made  to  defeat  it,  and  thus  made  evidence  for  the 
defense  in  that  suit  relevant  in  this  to  characterize 
such  resistance  and  the  purposes  beneath  it.  Every 
step  taken,  every  fact  relied  on,  every  word  used  in 
the  trial  became  so  inextricably  connected  with  its  pur- 
poses and  the  conspiracy  charged,  as  to  be  inseparable 
from  the  conspiracy  or  the  means  exercised  to  carry 
it  to  fruition.  The  trial  as  an  entirety  constituted 
such  means,  and  hence  any  part  of  it  was  admissible 
to  characterize  plaintiff  in  error's  attitude,  motives, 
intent  and  purposes  as  related  to  the  conspiracy  or  the 
means  employed  to  carry  it  into  effect. 

The  parts  designated  and  argued  as  erroneously  ad- 
mitted in  evidence  consist  of  (1)  depositions  read  by 
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the  defense;  (2)  affidavits  in  support  of  defendant's 
motion  to  advance  the  cause  for  trial;  and  (3)  testi- 
mony of  defendant's  witness  Fortner.  None  of  them 
was  admitted  to  prove  the  alleged  facts  they  contained, 
but  as  a  part  of  the  res  gestce  as  well  as  to  give  sig- 
nificance and  interpretation  to  other  related  proceed- 
ings in  the  civil  suit  unquestionably  competent  to  show 
the  conspiracy  or  means  employed  to  effect  it. 

The  depositions  showed,  in  substance,  that  Henning 
and  his  wife  were  living  amicably  and  affectionately 
together  at  the  very  time  the  suit  was  commenced. 
Donahoe's  legal  firm  had  notice  of  and  participated  in 
the  taking  of  them.  There  having  been  evidence  in 
the  instant  case  that  Donahoe  knew  from  the  begin- 
ning that  there  "was  no  basis  for  the  charge  that  Mrs. 
Henning 's  affections  were  alienated,  any  efforts  he 
made  in  the  civil  suit  to  induce  the  jury  to  believe  to 
the  contrary  and  thus  to  thwart  the  effect  of  the  deposi- 
tions rendered  them  competent  to  give  significance  to 
his  acts,  purposes  and  motives.  The  objection  that 
they  were  introduced  against  plaintiff  in  error  with- 
out opportunity  to  cross-examine  the  deponents  was 
based  upon  an  utter  misconception  of  their  relevancy 
as  above  explained. 

The  affidavits  objected  to  set  up,  in  substance,  the 
falsity  and  unlawful  purposes  of  the  civil  suit  and 
reasons  for  their  early  exposure  and  Funk's 
speedy  exoneration.  They  were  material  to  give  color 
and  significance  to  Henning 's  opposing  affidavit  which 
appeared  to  have  been  instigated  and  used  to  defeat 
defendant's  attempt  to  show  his  innocence  and  thus  to 
further  an  object  of  the  conspiracy. 

Fortner 's  testimony  set  forth  an  interview  with 
Henning  after  the  suit  was  begun  in  which  he  admitted 
it  was  groundless.  Donahoe's  argument  to  the  jury 
sought  to  impeach  its  effect.  The  introduction  of  evi- 
dence that  he  knew  that  Henning 's  admission  was  true 
rendered  its  materiality  obvious.    The  specific  objec- 
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tion  that  some  parts  of  the  interview  were  hearsay 
ignores  the  ground  of  its  materiality,  namely,  its  bear- 
ing on  Donahoe^s  efforts  to  impeach  its  value  in  order 
to  obtain  a  favorable  verdict. 

Some  documents  pertaining  to  the  civil  proceedings, 
like  the  clerk's  wrappers,  for  instance,  may  have  been 
incompetent  as  not  part  of  the  res  gestce,  but  were 
seemingly  harmless  in  character.  But  as  no  other 
parts  of  such  proceedings,  than  those  already  consid- 
ered, are  specifically  discussed  in  plaintiff  in  error's 
brief,  we  shall  not  review  them  in  detail,  except  to  say 
of  the  verdict  finding  Funk  not  guilty,  that  if  not  a 
part  of  the  res  gestce,  it  was  material  to  explain  evi- 
dence that  immediately  after  its  rendition  Donahoe 
urged  Henning's  flight  and  concealment,  a  fact  incon- 
sistent with  the  institution  or  prosecution  of  the  suit 
in  good  faith.  It  may  be  said  generally,  however,  that 
as  one  of  the  main  issues  presented  in  the  instant  case 
was  whether  the  civil  suit  was  knowingly  brought  and 
prosecuted  by  plaintiff  in  error  without  reasonable 
grounds  and  for  unlawful  purposes,  every  legal  in- 
cident of  the  trial  so  set  in  motion  would  seem  to  be 
not  only  a  part  of  the  res  gestce  but  relevant  as  throw- 
ing light  on  the  motives  for  his  conduct  both  before 
and  during  the  trial. 

It  is  also  urged  as  error  that  the  court  did  not  strike 
out  a  statement  of  the  People's  witness  Deuter  that 
he  went  to  Donahoe 's  office  about  **the  time  Mr.  Hines 
brought  his  one  hundred  thousand  dollar  suit  against 
Mr.  Funk."  If  error  we  do  not  think  it  such  as  to  re- 
quire a  reversal. 

Third.  As  to  prejudicial  remarks.  The  Assistant 
State's  Attorney  in  his  argument  to  the  jury  com- 
mented on  testimony  to  the  effect  that  Donahoe  had 
induced  some  one  in  the  State's  Attorney's  office  to 
furnish  him  a  transcript  of  Mrs.  Henning's  testimony 
before  the  grand  jury  that  was  offered  in  evidence  in 
his  behalf.    The  objection  thereto  was  not  to  the  right 
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to  comment  on  the  circumstance  but  that  the  State's 
Attorney  wilfully  misrepresented  it.  There  does  not 
appear  to  have  been  ground  for  any  serious  misunder- 
standing on  the  part  of  the  jury. 

Cpmment  was  also  made  on  the  failure  of  the  de- 
fense to  call  certain  persons  as  witnesses  shown  by 
the  State's  evidence  to  have  acted  as  agents  for  Don- 
ahoe  in  carrying  out  certain  parts  of  the  conspiracy. 
None  of  them  was  named  as  defendant  in  the  indict- 
ment. Each  was  shown,  without  any  attempt  at  denial, 
to  have  carried  communications  or  money  from  Dona- 
hoe  to  either  Mr.  or  Mrs.  Henning,  or  to  have  aided 
in  keeping  them  in  concealment  while  the  civil  suit 
was  pending  or  otherwise  in  carrying  out  the  conspir- 
acy. If  the  testimony  of  Henning  and  his  wife  against 
Donahoe  was  not  true,  a  great  part  of  it  could  have 
been  denied  by  such  persons.  And  if  what  was  offered 
by  the  defense  as  her  statement  to  Donahoe  taken 
down  by  and  sworn  to  before  Donahoe 's  oflSqe  sten- 
ographer, Lamble,  who  was  present  in  court  in  Dona- 
hoe 's  employ,  was  true,  it  was  significant  and  a  proper 
subject  for  allusion  that  he  was  not  called  to  verify  it. 
As  the  State's  Attorney  pertinently  said,  he  could  not 
cross-examine  the  paper  but  he  could  the  witness.  The 
People,  though  not  required  to  call  the  parties  so 
alluded  to  {Carle  v.  People,  200  111.  494),  made  proof 
of  their  inability  to  produce  any  of  them  except  Lam- 
ble. After  undenied  proof  of  their  intimate  relation- 
ship with  Donahoe,  and  his  ability  to  control  their 
services  during  the  pendency  of  the  suit,  and  later  as 
to  some,  we  see  no  error  in  the  absence  of  any  proof 
that  he  could  not  produce  them,  in  alluding  to  their 
failure  to  testify.  Such  comment  under  such  circum- 
stances is  permissible  in  criminal  as  well  as  civil  cases. 
{People  V.  McGarry,  136  Mich.  316 ;  Commonwealth  v. 
McCdbe,  163  Mass.  98;  1  Greenleaf  on  Evidence,  sea 
195  b.)  The  allusion  was  no  infringement  of  the 
statute  which  forbids  reference  to  the  failure  of  a  de- 
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fendant  in  a  criminal  case  to  take  the  witness  stand, 
nor  tantamount  to  shifting  the  burden  of  proof.  If 
as  has  been  held  by  our  Supreme  Court  the  state's  at- 
torney has  a  right  to  comment  on  the  fact  that  the 
testimony  of  witnesses  for  the  prosecution  has  not 
been  contradicted  or  disputed  even  though  the  defend- 
ant was  the  only  person  in  a  position  to  have  disputed 
it  {People  V.  McMahon,  244  111.  45;  Bradshaw  v. 
People,  153  HI.  156),  we  fail  to  see  why  he  may  not  go 
further  and  point  out  persons  other  than  the  defend- 
ant, shown  by  the  evidence  to  have  been  in  such  a  posi- 
tion and  to  have  had  such  intimate  relationship  with 
the  defendant  as  to  justify  the  inference  that  he  could 
caU  them  and  would  have  done  so,  if  the  testimony  for 
the  prosecution  was  not  true. 

In  discussing  the  failure  of  the  defense  to  call  wit- 
nesses present  when  a  statement  was  sworn  to  by  the 
witness  Slavin,  the  assistant  state's  attomev  men- 
tioned  Stiefel,  who  was  a  codefendant  with  Donahoe 
and  acquitted.  Before  objection  was  made  he  correct- 
ed himself  saying  he  meant  **Ahem,''  one  of  the  par- 
ties so  present.  There  was  no  pretense  that  Donahoe 
was  among  those  present  on  the  occasion  being  dis- 
cussed. The  reference  not  being  to  his  failure  to  testi- 
fy or  capable  of  such  construction,  it  did  not  so  far  as 
he  was  concerned  come  within  the  inhibition  of  said 
statute.  As  it  did  no  harm  to  Stiefel,  who  but  for 
his  acquittal  might  have  complained  of  it,  it  is  dif- 
ficult to  see  how  it  did  to  Donahoe,  to  whom  the  allusion 
was  not  made. 

We  have  carefully  examined  the  record  and  plain- 
tiff in  error's  argument  and  fail  to  find  reversible 
error.  His  general  legal  propositions  are  unques- 
tioned. But  either  their  application  is  not  apparent 
or  their  violation  is  not  shown.  No  attempt  at  a  di- 
rect denial  of  any  specific  incriminating  facts  was 
made.  With  the  exception  of  a  signed  statement  by 
the.  People 's  witness  Slavin,  and  evidence  bearing  on 
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its  authentication,  and  a  signed  statement  by  Mrs. 
Henning,  both  of  which  so  far  as  helpful  to  plaintiff 
in  error  were  expressly  repudiated,  and  a  copy  of  the 
latter  *s  testimony  before  the  grand  jury,  plaintiff  in 
error  relied  wholly  upon  legal  presmnptions  and  evi- 
dence of  his  previous  good  character.  Valuable  as 
both  are,  they  are  not  conclusive  as  against  positive 
undenied  evidence  of  an  incriminating  nature  not  im- 
probable in  itself  and  capable  of  denial  if  not  true. 
Whether  they  were  sufficient  to  generate  a  reasonable 
doubt  of  guilt  was  for  the  jury  to  say,  and  their  ver- 
dict and  the  judgment  thereon  should  stand  in  the 
absence  of  reversible  error. 

Affirmed. 


Per  Curiam.  In  the  petition  for  rehearing  plaintiff 
in  error,  evidently  recognizing  the  settled  practice  of 
Appellate  Courts  to  regard  as  waived  assigned  errors 
not  argued,  asks  leave  and  proceeds  to  discuss  points 
not  specifically  argued  nor  alluded  to  in  his  brief  or 
oral  argument.  Nearly  one  hundred  pages  of  th^  peti- 
tion are  devoted  to  a  discussion  of  them.  We  had 
previously  denied  a  motion  to  file  a  ^'supplemental 
brief"  made  after  our  opinion  was  rendered,  and  would 
be  warranted  in  striking  the  petition  from  the  files. 
To  reconsider  the  case  on  grounds  other  than  those 
relied  on  and  discussed  in  plaintiff  in  error's  brief 
and  argument  without  giving  an  opportunity  for  re- 
ply, would  be  manifestly  irregular  and  unjust;  and  to 
reopen  the  case,  after  decision  thereof  on  points  dis- 
cussed, to  consider  assigned  errors  not  argued  nor  ap- 
parently deemed  of  sufficient  importance  to  bring  to 
our  attention  when  the  case  was  before  us  for  con- 
sideration, would  not  only  be  unusual  but  encourage 
procedure  of  a  speculative  character.  In  the  absence 
of  exceptional  circumstances  or  a  showing  that  the  new 
matters  would  materially  affect  the  merits  of  the  main 
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controTersy  as  to  plaintiff  in  error  ^s  guilt  or  that  there 
has  manifestly  been  a  great  injustice  done,  a  rehear- 
ing of  the  case  on  points  not  before  argued  or  spe- 
cifically brought  to  our  attention  would  be  unjustified. 
On  the  points  considered  in  our  opinion,  which  covered 
each  and  every  one  argued,  the  petition  presents  noth- 
ing new  or  controlling.  As  to  other  points,  it  cannot 
be  entertained  further  than  to  say  that  the  indictment, 
discussed  therein  for  the  first  time,  contains  at  least 
some  good  counts.  But  neither  it,  nor  a  single  instruc- 
tion, nor  several  rulings  on  evidence  to  a  discussion 
of  which  the  petition  is  mainly  devoted,  were  alluded 
to  in  the  brief. 

Rehearing  refused. 


J.  H.  Alsdurfy  Administrator,  Appellee,  y.  Big  Four 
Wilmington  Coal  Company,  Appellant. 

Gen.  No.  20,845.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Mab- 
CUB  A.  Kavanagh,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed 
February  1,  1916. 

Statement  of  the  Case. 

Action  by  J.  H.  Alsdurf,  administrator  of  the  estate 
of  Martin  Carra,  deceased,  plaintiflf,  against  the  Big 
Four  Wihnington  Coal  Company,  defendant,  in  the 
Superior  Court  of  Cook  county,  to  recover  for  the 
death  of  plaintiff's  intestate  as  a  result  of  defendant's 
alleged  violation  of  the  Miners'  Act  (J.  &  A.  ][  7475 
et  seq.).  From  a  judgment  for  plaintiff  for  $4,000, 
defendant  appeals. 
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The  action  was  brought  for  the  benefit  of  the  next 
of  kin  of  intestate.  The  deceased  was  killed  by  a  large 
stone  falling  on  him  while  engaged  as  a  coal  miner  in 
defendant's  mine,  and  while  sounding  the  roof  of  his 
working  place.  The  specific  acts  of  wrongful  viola- 
tion of  the  statute,  charged  in  the  declaration,  are,  in 
part,  failure  to  have  its  mine  examiner — 

(a)  inspect  the  working  places  of  deceased  and 
others  before  they  were  permitted  to  enter  the  mine 
on  that  day, 

(b)  observe  whether  there  were  any  dangerous 
roofs, 

(c)  place  a  conspicuous  mark  thereat,  as  notice  for 
all  men  to  keep  out, 

(d)  observe  that  the  roof  and  walls  of  the  room 
in  which  decedent  was  working  were  in  a  dangerous 
condition. 

Also  that  by  reason  thereof,  decedent  entered  the 
place  in  the  performance  of  his  duties,  and  while  so 
engaged  was  killed. 

The  mine  is  known  as  a  long  wall  mine.  A  long 
wall  mine  is  one  where  all  the  coal  is  taken  out  and  the 
roof  supported  by  the  brushing  or  rock  taken  down. 
In  such  a  mine,  the  mining  commences  in  the  center, 
the  face  or  working  edge  of  the  layer  or  seam  of  coal 
forming  a  circle  gradually  increasing  in  circumference 
as  the  coal  is  taken  out.  There  were  two  hundred 
rooms  in  the  mine  and  two  miners  worked  in  each 
room.  The  room  in  question  was  only  three  feet 
in  height,  being  the  height  of  the  vein  or  seam  of  coal. 
The  coal  was  dug  out  to  a  width  of  four  feet  under- 
neath the  rock  or  brush  not  taken  down*at  the  end 
of  the  roadway,  the  face  of  the  brush  being  four  feet 
from  the  face  of  the  coal. 

All  of  the  witnesses  agreed  that  the  only  means  of 
ascertaining  the  safety  of  the  roof  was  by  placing 
one's  hand  lightly  against  it,  at  the  same  time  tapping 
it  with  a  bar,  pick  or  other  implement.  If  the  roof 
was  loose  or  dangerous  it  would  give  a  hollow  or  dead 
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sound  and  the  hand  could  feel  it  quiver;  while  if  the 
roof  was  sound,  or  apparently  safe,  it  would  give  back 
a  ringing  or  bell  like  sound,  and  the  hand  would  feel 
no  quivering  or  shaking,  and  in  this  way  it  can  always 
be  determined  whether  or  not  the  roof  is  safe. 

The  only  witness  to  the  accident  was  Frank  Aragno, 
a  partner  or  *' buddy  ^'  of  intestate,  who  worked  with 
him.  Bemigo  Sambon,  who  worked  in  an  adjoining 
room,  and  John  McNamara,  a  track  layer,  were  with 
intestate  shortly  before  the  accident.  Aragno  testi- 
fied that  he  saw  the  mark  *  *  23, '  ^  the  date  of  the  month, 
on  the  '*  brush '^  above  the  entrance  to  their  room,  be- 
fore they  entered  it,  indicating  that  the  mine  examiner 
had  examined  the  room  and  that  it  was  safe,  but  saw 
no  similar  mark  on  the  walls  of  the  room.  The  evi- 
dence of  the  mine  manager  was  that  the  mark  **23'^ 
was  on  the  ^  *  brush '^  (at  the  end  of  the  roadway)  and 
about  six  or  seven  feet  from  where  the  rock  fell.  The 
witness  and  intestate  upon  entering  the  room,  about 
7 :30  a.  m.,  before  commencing  work,  sounded  the  roof 
with  their  picks.  In  the  opinion  of  the  witness  the  room 
was  in  good  condition  up  to  the  time  the  stone  fell. 
About  9:00  a.  m.,  intestate  and  Aragno,  Sambon  and 
the  latter ^s  ** buddy"  took  lunch  in  the  roadway  near 
by.  Aragno  testified  that  upon  returning  to  their 
room,  intestate  sounded  the  roof  with  his  pick  at  the 
place  where  the  rock  subsequently  fell,  which  was  im- 
mediately to  the  right  of  the  roadway,  and  about  five 
minutes  thereafter  returned  to  the  same  point  and 
while  again  sounding  that  part  of  the  roof  the  stone 
fell  upon  him. 

Sambon  testified  that  he  and  intestate  entered  the 
latter ^8  room  'Hhe  first  thing''  that  morning  and 
found  a  '* squeeze,''  namely,  where  a  portion  of  the 
roof  or  coal  had  fallen  between  his  room  and  that  of 
appellee's  intestate.    Sambon  testified: 

'*Q.  Had  you  seen  him  go  in  there  that  morning  to 
the  place  where  the  rock  fell  on  him!  A.  *  *  * 
Yes,  sir.     But  he  (intestate)  looked— it  was  pretty 

Vol.  CXCVIII  2 
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bad.  Then  he  came  out  and  I  saw  the  props  •  •  • 
he  got  the  props  down  under  it  (the  stone)  *  *  *. 
Well  yx)u  see  the  props  the  first  thing  off  in  the  morn- 
ing,— he  never  sounded  in  the  morning  at  all. ' ' 

He  further  testified  that  he  saw  intestate  sound  the 
roof  with  a  pick  that  morning  between  nine  and  ten 
o  'clock,  and  that  the  roof  sounded  good.  Sambon  testi- 
fied, further]  that  the  stone  slipped,  diagonally,  about 
six  inches  towards  the  face  of  the  coal  before  it  fell. 
Aragno  testified  that  the  top  of  the  stone  was  damp, 
smooth  and  slippery.  The  stone  was  seven  feet  long, 
three  and  one-half  feet  wide  in  the  center,  tapering  to 
a  point  at  the  right  side,  and  about  one  to  two  feet 
thick.  One  of  defendant's  expert  witnesses,  who  ex- 
amined the  stone  after  it  had  fallen,  testified  that  in 
such  a  mine  a  stone  can  change  or  break  within  a  few 
minutes.  He  described  a  **slip"  as  a  condition  in  the 
top  of  the  stone  which  can  be  detected  by  sounding.  An- 
other expert  witness,  who  testified  in  behalf  of  plaintiff, 
stated  that  if  a  stone  is  wet  it  can  be  ascertained  by 
examination  and  the  danger  determined.  Aragno  testi- 
fied in  this  regard :  **It  is  harder  to  tell  if  it  (the  stone) 
is  solid  when  it  is  wet." 

The  mine  examiner,  John  Thom,  testified  that  he  ex- 
amined the  roof  of  the  room  at  about  three  o'clock  on 
the  morning  of  the  accident,  testing  the  roof  with  a 
pick,  and  that  there  was  no  loose  stone  nor  dangerous 
condition.  The  examiner  to  get  into  the  room  had  to 
pass  through  a  space  under  the  rock  or  brush  three 
feet  in  height  and  four  feet  in  width.  On  the  face 
of  the  rock  or  brush,  at  the  end  of  the  roadway  and 
above  the  said  entrance,  he  inscribed  the  mark  **23," 
and  did  not  place  any  danger  mark  on  the  walls  of  the 
room.  The  testimony  of  Sambon  tended  to  show  that 
it  was  customary  to  place  the  mark  ' '  on  the  face  of  the 
brush  or  some  stone  alongside."  Thom  testified  that 
he  also  examined  the  room  after  the  stone  fell  and  that 
at  the  time  he  made  the  examination  before  the  acci- 
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dent,  *' there  was  nothing  could  have  come  there  •  *  * 
except  they  *  *  *  (Carra  and  his  *  buddy')  had  dug 
the  coal  out,  that  the  coal  was  *  •  •  still  covering 
the  pla^e  where  the  stone  fell,  and  •  *  *  that  before 
Carra  could  have  gone  in  there,  he  would  have  had  to 
take  the  coal  down/^  On  cross-examination  he  was 
asked:  **So  you  didn't  sound  it  (the  roof)  at  the  place 
where  he  was  killed  *  *  *  f  Answer :  *  *  It  was  too 
tight  *  *  •  I  sounded  it  after  I  got  through,  where 
I  could  get  my  pick  to  so%md  it,  where  the  man  was 
kitted.'' 

Sambon  testified:  ** Carra  did  not  take  down  any 
coal  that  morning. '^  Aragno  testified  that  intestate, 
after  lunch,  was  working  under  the  place  where  the 
stone  fell  and  ^^we  had  taken  the  coal  out,  where  Mar- 
tin was  standing,  the  day  before. ' ' 

Plaintiff's  witnesses  and  the  mine  manager  testi- 
fied regarding  falls  of  coal  at  that  time  in  other  rooms, 
some  of  which  were  not  in  use.  Presence  of  such  falls 
of  coal  were  denied  by  the  mine  examiner. 

D.  R.  Anderson  and  John  A.  Stagg,  for  appellant. 

Charles  Cheney  Hyde,  Charles  B.  Elder,  Ira  E. 
Westbrook  and  Charles  H.  Watson,  for  appellee. 

Mr.  Justice  McGoorty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Pleading,  S  258* — when  amendment  of  name  of  plaintiff  does 
not  constitute  stating  new  cause  of  action.  In  an  action  by  a 
plaintiff  as  "Administrator  of  the  Estate  of  Carra  Martin/'  an 
amendment  changing  all  the  papers  in  the  case  so  as  to  read  "Ad- 
ministrator of  the  Estate  of  Martin  Carra"  does  not  state  a  new 
cause  of  action,  the  words  in  which  the  transposition  was  made 
being  desoriptio  personae. 

•8m  minols  NotM  DlsMt,  Vol*.  XI  to  XV,  and  ComiilatlTe  Quarterly,  same 
tmplb  and  Mctlon  nvmber. 
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2.  Pleading,  §  474* — when  omission  to  change  papers  upon  order 
of  amendment  cured  after  judgment.  In  an  action  by  a  plaintiff 
as  "Administrator  of  the  Estate  of  Carra  Martin"  where  the  court 
ordered  the  amendment  of  all  papers  in  the  case  so  as  to  read 
"Administrator  of  the  Estate  of  Martin  Carra,"  it  is  immaterial 
after  Judgment  that  the  praecipe  and  summons  were  not  changed 
by  Interlineation  subsequent  to  the  amendment  so  as  to  conform 
thereto,  the  order  of  amendment  being  sufficient  to  support  the 
verdict  after  Judgment. 

3.  Appeal  and  erbob,  §  1544* — when  giving  of  instruction  to  find 
defendant  guilty  if  plaintiff  made  out  case  as  alleged  in  declara^ 
tion  harmless  error.  Although  the  practice  in  actions  based  on 
negligence  of  giving  instructions  to  find  defendant  guilty  if  plaintiff 
made  out  his  case  by  a  preponderance  of  the  evidence  as  alleged 
in  the  declaration  is  not  to  be  commended,  yet  such  instructions 
are  not  reversibly  erroneous  where  every  count  in  the  declaration 
contains  allegations  of  the  facts  necessary  to  a  recovery. 

4.  Instructions,  §  159* — when  must  he  taken  as  a  series.  In  an 
action  brought  under  the  Miners'  Act  (J.  ft  A.  H  7475  et  seq.),  to 
recover  for  the  death  of  plaintiffs  intestate  as  a  result  of  defend- 
ant's alleged  wilful  violation  of  the  act,  an  instruction  in  effect  that 
plaintiff  might  recover  for  death  of  which  a  wilful  violation  of  the 
act  by  defendant  was  the  proximate  cause,  regardless  of  whether 
such  violation  was  charged  in  the  declaration,  is  not  erroneous 
where  other  instructions  given  for  plaintiff  state  fully  that  plain- 
tiff can  recover  only  for  violations  of  the  act  as  charged  in  the  decla- 
ration, since  in  such  case  instructions  must  be  taken  as  a  series. 

5.  Mines  and  minerals,  §  149* — when  not  necessary  for  plaintiff 
to  prove  that  intestate  was  directed  to  go  to  place  where  he  was 
killed.  In  an  action  brought  under  the  Miners'  Act  (J.  ft  A.  1[  7475 
et  seq.),  tp  recover  for  the  death  of  plaintiff's  intestate  as  a  result 
of  defendant's  alleged  wilful  violation  of  the  act,  it  is  not  neces- 
sary to  prove  that  intestate  was  specifically  directed  to  go  to  the 
place  where  he  was  killed,  where  defendant  does  not  contend  that 
at  the  time  of  his  death  intestate  was  not  acting  within  the  scope 
of  his  employment. 

6.  Mines  and  minebals,  §  188* — when  instruction  not  erroneous 
as  assuming  roof  of  mine  in  dangerous  condition.  In  an  action 
brought  under  the  Miners'  Act  (J.  ft  A.  ^  7475  et  seq.),  to  recover 
for  the  death  of  plaintiff's  intestate  as  a  result  of  defendant's  al- 
leged wilful  violation  of  the  act,  an  instruction  that  "if  the  Jury 
believed  from  the  evidence  that  the  roof  of  the  room  where  plain- 
tifTs  decedent  was  killed  was  in  a  dangerous  condition,  and  that  said 
dangerous  condition  could  have  been  ascertained  by  the  mine  ex- 
aminer within  twelve  hours  preceding  the  day  aforesaid,  and  that 

«8ee  lUlnolB  Notes  Digest,  Vols.  XI  to  XV.  and  Cumulative  Quarterly, 
toplo  and  section  number. 
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the  defendant  was  guilty  of  the  wilful  omission  alleged/'  held  not 
objectionable  as  assuming  that  the  roof  was  in  a  dangerous  con- 
dition. 

7.  Mines  and  minebals,  §  191* — when  instruction  not  erroneous 
as  placing  duty  upon  defendant  to  inspect  mine  continuously  for 
certain  period  before  accident.  In  an  action  brought  under  the 
Miners'  Act  (J.  ft  A.  H  7475  et  seq.),  to  recover  for  the  death  of 
plaintiff's  intestate  as  a  result  of  defendant's  alleged  wilful  viola- 
tion of  the  act,  an  instruction  that  "if  the  Jury  believe  •  •  « 
said  dangerous  condition  could  have  been  ascertained  by  the  mine 
examiner  vHthin  twelve  hours  preceding  the  day  aforesaid"  h,eld 
not  erroneous  as  telling  the  Jury  that  it  was  the  duty  of  defend- 
ant to  inspect  all  places  in  the  mine  for  twelve  hours  continuously 
preceding  the  beginning  of  the  day  in  question,  the  instruction 
clearly  presenting  the  issue  as  to  whether  there  was  a  dangerous 
condition  which  could  have  been  discovered  at  any  time  prior  to 
the  commencement  of  the  working  day  of  plaintiff's  intestate. 

8.  Instbuctions,  §  151* — when  requested  instructions  covered 
5y  given  instructions  properly  refused.  Requested  instructions 
which  are  fully  covered  by  other  instructions  given  on  behalf  of 
the  same  party,  are  properly  refused. 

9.  Mines  and  minerals,  f  182* — when  .question  as  to  examination 
of  roof  of  mine  by  mine  examiner  for  jury.  In  an  action  brought 
under  the  Miners'  Act  (J.  ft  A.  1[  7475  et  seq.),  to  recover  for  the 
death  of  plaintiff's  intestate  as  a  result  of  the  fall  of  a  stone  from 
the  roof  of  the  room  where  intestate  was  working  when  killed, 
the  question  whether  the  mine  examiner  examined  such  room  as 
required  by  section  21  of  such  Act  (J.  &  A.  ^  7495)  is  a  question 
for  the  Jury. 

10.  Mines  and  minebals,  f  176* — when  evidence  sufficient  to  es- 
tablish that  mdne  examiner  could  have  ascertained  dangerous  con- 
dition of  roof  of  mine.  In  an  action  brought  tinder  the  Miners' 
Act  (J.  ft  A.  t  7475  et  seq.),  to  recover  for  the  death  of  plaintiff's 
intestate  as  a  result  of  the  fall  of  a  large  stone  from  the  roof  of 
the  room  where  intestate  was  working  when  killed,  where  the 
evidence  was  conflicting  as  to  whether  the  mine  examiner  in- 
spected the  room  as  required  by  section  21  of  the  Act  (J.  ft  A. 
I  7495),  evidence  held  to  establish  the  fact  that  the  mine  examiner 
in  the  exercise  of  reasonable  care  would  have  discovered  such  a 
dangerous  condition,  if  it  existed. 

11.  Mines  and  minebals,  S  86* — when  operator  of  mine  not  re* 
lieved  from  duty  of  inspecting  roof.  The  fact  that  a  miner  is  re- 
quired by  section  23  of  the  Miners'  Act  (J.  ft  A.  H  7497)  to  sound 
and  thoroughly  examine  the  roof  of  his  working  place  before  com- 

•See  lUiiiolt  Notes  Plsett,  Vols.  XI  to  XV,  and  CmniilatiTO  Qaartorly,  «uno 
tople  Mid  MCtloB  nambor. 
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menclng  work  does  not  relieve  the  operator  from  the  duty  imposed 
by  section  21  of  the  same  Act  (J.  ft  A.  K  7495)  to  inspect  such  roof. 

12.  Mines  and  minerals,  §  127* — when  miner  not  guilty  of  conr 
trihutory  negligence  in  working  under  dangerous  roof.  A  miner 
has  the  right  to  rely  on  the  performance  of  the  duty  imposed  on 
the  mine  examiner  by  section  21  of  the  Miners'  Act  (J.  ft  A.  H  7495), 
and,  in  the  absence  of  evidence  of  a  mark  in  such  working  place 
indicating  the  opinion  of  the  examiner  that  the  roof  was  dangerous, 
cannot  be  held  guilty  of  contributory  negligence  in  working  under 
a  stone  which  later  falls  and  kills  him. 

13.  Mines  and  minerals,  §  84* — what  constitutes  a  wilful  viola- 
tion within  Mining  Act,  A  wilful  violation  within  the  meaning 
of  the  Miners'  Act  (J.  ft  A.  1[  7475  et  seq.),  means  a  conscious  vio- 
lation. 

14.  Mines  and  minerals,  §  127* — when  miner  entitled  to  benefit 
of  superior  knowledge  of  mAne  examiners.  Under  the  Miners'  Act 
(J.  ft  A.  K  7475  et  scq.),  a  miner  is  entitled  to  the  benefit  of  the 
superior  knowledge  and  experience  of  those  charged  with  the 
duty  of  discovering  dangerous  conditions  in  the  mine. 

15.  Mines  and  minerals,  f  176* — when  evidence  sufficient  to 
establish  that  mine  examiner  could  havk  discovered  condition  of 
stone  in  roof  of  mine  within  specified  time.  In  an  action  brought 
under  the  Miners'  Act  (J.  ft.  A.  H  7475  et  seq.),  to  recover  for  the 
death  of  plaintifTs  Intestate  as  a  result  of  the  fall  of  a  large 
stone  from  the  roof  of  the  room  where  intestate  was  working  in 
a  long  wall  mine  when  killed,  evidence  held  to  show  that  the  con- 
dition of  the  stone  could  have  been  discovered  by  examination  at 
any  time  within  twelve  hours  of  its  fall,  although  there  was  also 
evidence  that  in  such  a  mine  a  stone  can  change  or  break  within 
a  few  minutes. 

16.  Mines  and  minerals,  §  182* — when  question  whether  mine 
exaiminer  could  have  discovered  dangerous  condition  of  roof  for 
jury.  In  an  action  brought  under  the  Miners'  Act  (J.  ft  A.  1  7475 
et  seq.),  to  recover  for  the  death  of  plaintifTs  Intestate  as  a  result 
of  the  fall  of  a  large  stone  from  the  roof  of  the  room  where  intes- 
tate was  working  when  killed,  the  question  whether  the  dangerous 
condition  existed  when  the  mine  examiner  inspected  the  room,  and 
whether  In  the  exercise  of  reasonable  care  such  examiner  should 
have  discovered  such  condition,  is  for  the  determination  of  the  jury 
on  all  the  evidence. 

17.  Mines  and  minerals,  §  181* — when  question  whether  proxi- 
mate cause  of  death  of  workm/in  due  to  failure  of  mine  examiner 
to  use  care  to  ascertain  condition  of  roof  for  jury.  In  an  action 
brought  under  the  Miners'  Act  (J.  ft  A.  H  7475  et  seq.),  to  recover 

•Se«  lUlnolB  Notes  Diirest,  Vols.  XI  to  XV,  and  CumiilattTe  Quarterly,  same 
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for  the  death  of  plaintilTs  intestate  as  a  result  of  the  fall  of  a 
large  stone  from  the  roof  of  the  room  where  Intestate  was  working 
when  kiUedr  the  question  whether  the  proximate  cause  of  intes- 
tate's death  was  the  failure  of  the  mine  examiner  to  exercise  rea> 
sonable  care  to  discover  such  dangerous  condition  when  he  made  his 
examination  is  for  the  determination  of  the  jury  on  all  the  evidence. 
18.  Minis  and  minerals,  f  176* — when  evidence  sufficient  to 
sustain  verdict  for  death  of  miner  due  to  falling  of  atone  from  roof 
of  mine.  In  an  action  brought  under  the  Miners'  Act  (J.  ft  A. 
t  7475  et  8eq.),  to  recover  for  the  death  of  plaintiff's  intestate  as 
the  result  of  the  fall  of  a  large  stone  from  the  roof  of  the  room 
where  intestate  was  working  when  killed,  a  verdict  for  plaintiff 
held  not  manifestly  against  the  weight  of  the  evidence. 


Martha  Scheehtman,  Appellee,  y.  Chicago  Railways 

Company,  Appellant. 

Oen.  No.  21,004.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
WnxiAM  Fenimobe  Coopeb,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1914.  Reversed  and  remanded. 
Opinion  filed  February  1,  1916. 

Statement  of  the  Case. 

Action  by  Martha  Schechtman,  plaintiff,  against  the 
Chicago  Eailways  Company,  defendant,  in  the  Supe- 
rior Court  of  Cook  county,  to  recover  for  personal 
injuries  sustained  while  attempting  to  alight  from  de- 
fendant's street  car  on  which  she  was  a  passenger. 
From  a  judgment  for  plaintiff  for  $2,000,  defendant 
appeals. 

Plaintiff's  physician  testified,  in  effect,  that  on  Sep- 
tember 11,  1911,  about  two  hours  after  the  occurrence, 
he  found  a  large  bruise  upon  her  hip;  bruises  upon 
her  left  thigh  and  back,  and,  the  following  day,  a  slight 

•8««  lUinolfl  Notes  Digest,  VoU.  XI  to  XV,  and  Comalatlye  Quarterly,  same 
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bloody  discharge  from  the  vagina,  which  continued  for 
about  a  week,  and  that  he  continued  to  treat  her  **off 
and  on"  for  pain  in  the  back,  especially  on  the  left 
side,  and  for  retroversion  of  the  uterus.  Three  or  four 
weeks  before  the  trial,  he  found  the  uterus  turned 
backward.  He  testified  that  he  had  known  the  plain- 
tiff for  six  or  seven  years ;  that  he  attended  her  at  the 
birth  of  her  first  child,  more  than  two  years  before 
the  accident ;  that  six  weeks  after  such  birth,  he  found 
plaintiff's  uterus  to  be  normal  in  size,  and  that  'in- 
volution was  practically  complete  at  that  time."  He 
further,  testified  that  at  the  time  of  the  accident  plain- 
tiff was  in  good  health. 

The  plaintiff  was  three  months  advanced  in  preg- 
nancy at  the  time  of  the  accident  and  gave  birth  to  a 
child  six  months/ thereafter. 

A  motion  to  strike  out  the  testimony  with  reference 
to  retroversion  of  the  uterus,  as  not  connected  with 
the  accident,  was  denied.  The  court  gave  the  follow- 
ing instruction  for  plaintiff: 

'*The  jury  are  instructed  that  the  law  requires  the 
employees  of  common  carriers  to  do  more  than  to  stop 
reasonably  long  enough  for  passengers  to  safely  alight 
from  its  cars.  They  are  bound  and  required  to  as- 
certain and  know  that  no  passenger  is  in  the  act  of 
alighting  from  the  car  before  putting  it  in  motion 
again.  If  an  employee  fails  in  that  respect,  th^n  such 
failure  is  imputed  to  his  employer  and  is  actionable 
negligence  on  the  part  of  the  employer,  provided  the 
passenger  was  at  such  time  not  guilty  of  contributory 
negligence. ' ' 

Ira  C.  Wood  and  Frank  L.  Kriete,  for  appellant; 
W.  W.  Gurley  and  J.  E.  Guilliams,  of  counsel. 

M.  A.  Zelensky  and  Lynn  &  Hallam,  for  appellee. 

Mr.  Justice  McGoorty  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Carriers,  §  464* — when  evidence  as  to  physical  condition  of 
passenger  after  accident  admissible.  In  an  action  by  a  married 
woman  to  recover  for  Injuries  sustained  while  attempting  to  alight 
from  defendant's  street  'car,  a  motion  to  strike  testimony  tending 
to  prove  that  plaintiff  suffered  from  retroversion  of  the  uterus  Is 
properly  denied  where  the  evidence  tended  to  show  that  the  con- 
ditions sought  to  be  proved  were  the  result  of  the  accident. 

2.  Negligence,  §  191* — when  question  of  fact.  The  question  as 
to  what  constitutes  negligence  In  a  particular  case  Is  one  of  fact 
and  not  of  law. 

3.  Carriers,  §  484* — when  instruction  as  to  duty  of  carrier 
tovxirds  passengers  in  starting  cars  erroneous.  In  an  action  to  re- 
cover for  personal  Injuries  sustained  while  attempting  to  alight 
from  defendant's  street  car,  an  Instruction  that  It  Is  the  duty  of  a 
common  carrier  of  passengers  to  ascertain  and  know  that  no  pas- 
senger Is  In  the  act  of  alighting  before  putting  a  car  In  motion, 
and  that  a  failure  to  do  so  Is  actionable  negligence,  held  reversible 
error,  such  Instruction  stating  as  a  legal  proposition  that  such 
conduct  is  negligence  under  all  circumstances. 


John  W«  Belmont,  Plaintiff  In  Error,  y.  City  of  Chicago, 

Defendant  In  Error. 

Gen.  No.  21,817. 

1.  Appeai.  and  error,  §  866* — what  insufficient  abstract.  An  In- 
dex of  the  record  Is  not  a  sufficient  abstract  of  the  record. 

2.  Officers,  §  36* — when  burden  of  proof  on  claimant  of  office. 
One  claiming  the  right  to  an  office  or  position  must  show  the  legal 
existence  of  the  office  or  position  and  his  legal  right  to  hold  It. 

3.  Municipal  Court  of  Chicago,  §  4* — who  may  remove  deputy 
bailiffs.  Under  the  provisions  of  section  17  of  the  Municipal  Court 
Act  (J.  ft  A.  IT  3329),  u  deputy  bailiff  may  be  removed  either  by  an 
order  signed  by  a  majority  of  the  judges  of  the  Municipal  Court 
or  he  may  be  removed  by  the  bailiff. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
Roonet,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.     Opinion  filed  February  14,  1916. 

*8e«  minoto  Notes  IHgest,  VoU.  XI  to  XV,  Mid  CiiiiMilatlTo  Quarterly,  tame 
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E.  I.  Frankhauser,  for  plaintiff  in  error. 

Samuel  A.  Ettelson,  for  defendant  in  error ;  Eoy  S. 
Gaskill  and  George  A.  Curran,  of  counsel. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Plaintiff  brought  suit  in  the  Municipal  Court ;  from 
the  abstract  of  record  filed  in  this  court  it  appears 
that  there  was  filed  in  the  Municipal  Court  *'a  state- 
ment of  claim  and  affidavit  of  plaintiff's  claim;''  we 
are  given  no  more  information  concerning  it.  The  ab- 
stract also  indicates  that  there  was  a  trial  and  '*  final 
judgment,"  but  the  nature  of  the  judgment  is  unre- 
vealed.  We  might  properly,  affirm  the  judgment  upon 
the  presumption  that  it  is  right  An  index  to  the  rec- 
ord is  not  an  abstract  of  record. 

From  the  briefs  it  appears  that  plaintiff  brought 
suit  for  salary  as  deputy  bailiff  of  the  Municipal  Court, 
and  that  after  trial  it  was  adjudged  that  he  take  noth- 
ing. 

Plaintiff  was  formerly  employed  as  a  deputy  bailiff 
of  the  Municipal  Court,  and  served  from  January  16, 
1911,  to  September  11,  1911,  when  he  was  discharged 
by  Thomas  Hunter,  then  bailiff  of  the  Municipal  Court. 
On  November  3,  1911,  the  judges  of  the  Municipal 
Court  ordered  that  plaintiff  be  restored  to  his  position, 
and  on  that  date  he  re-entered  upon  the  duties  of 
deputy  bailiff.  This  suit  is  for  salary  from  Septem- 
ber 11th  to  November  3rd,  the  period  of  time  of  his 
discharge. 

A  person  claiming  the  right  to  an  office  or  position 
must  show  the  legal  existence  of  the  office  or  position 
and  his  legal  right  to  hold  it.  Moon  v.  Mayor,  214  111. 
40 ;  Bullis  v.  City  of  Chicago,  235  111.  472,  Did  plaintiff 
have  a  legal  right  to  the  position  of  deputy  bailiff  dur- 
ing the  period  of  time  of  his  discharge!  This  depends 
on  whether  he  was  legally  discharged.    Section  16  of 
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the  ?ict  in  relation  to  the  Municipal  Court  of  Chicago 
(chapter  37,  Kurd's  111.  St.,  J.  &  A.  ff  3328)  provides 
for  the  creation  of  the  office  of  bailiff  of  the  Municipal 
Court  and  for  his  election  thereto.  By  section  17  (J.  & 
A.  T[  3329)  it  is  provided  that '  *  said  bailiff  shall  appoint 
such  number  of  deputies  as  may  be  determined,  from 
time  to  time,  by  a  majority  of  the  judges  of  the  munici- 
pal court  by  orders  signed  by  them  and  spread  upon  the 
records  of  said  court.  *  *  •  Any  deputy  bailiff 
shall  be  subject  to  removal  far  cause  upon  proper 
notice,  hearing  and  proof  at  any  time  by  an  order 
signed  by  a  majority  of  the  judges  of  the  municipal 
court  and  spread  upon  the  records  of  said  court.  Any 
deputy  bailiff  may  likewise  be  removed  by  the  bailiff : 
Provided,  however,  that  any  deputy  bailiff  so  removed 
may  be  restored  to  his  position  by  an  order  signed  by 
a  majority  of  the  judges  of  said  municipal  court  and 
spread  upon  the  records  of  said  court. ' ' 

There  is  no  ambiguity  or  inconsistency  in  these  pro- 
visions. A  majority  of  the  judges  may  remove  a 
deputy  bailiff,  or  the  bailiff  may  remove  a  deputy 
bailiff.  The  fact  that  subsequently  a  majority  of  the 
judges  may  restore  to  his  position  any  deputy  bailiff 
who  has  been  removed  by  the  bailiff  does  not  take  away 
the  power  of  the  bailiff  to  remove.  We  are  not  im- 
pressed by  the  argument  that  the  power  given  the 
judges  to  remove  is  in  direct  conflict  with  the  power 
given  to  the  bailiff  to  remove  a  deputy  bailiff.  It  fol- 
lows that  when  Hunter,  the  bailiff,  discharged  plaintiff 
on  September  11th,  he  was  legally  acting  under  the 
authority  of  the  statute,  and  the  discharge,  as  far  as 
plaintiff  was  concerned,  was  effective  and  complete  and 
would  remain  so  until  a  majority  of  the  judges  might 
conclude  to  restore  him. 

Plaintiff  having  failed  to  prove  his  legal  right  to  the 
office  during  the  period  for  which  salary  is  claimed,  is 
not  entitled  to  recover,  under  the  authorities  above 
cited,  and  the  judgment  is  affirmed. 

Affirmed, 
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William  A.  Marten,  Appellee,  y.  Chicago  City  Railway 

Company,  Appellant. 

Gen.  No.  21,847.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Benja- 
min W.  Pope,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  with  finding  of  fact  Opinion  filed  Febru- 
ary 14,  1916. 

Statement  of  the  Case. 

Action  by  William  A.  Murten,  plaintiff,  against  Chi- 
cago City  Eailway  Company,  defendant,  to  recover  for 
injuries  received  in  alighting  from  defendant's  car. 
From  a  judgment  for  plaintiff  for  $1,600,  defendant 
appeals. 

The  evidence  showed  that  plaintiff  was  riding  on  a 
southbound  Indiana  avenue  car.  His  daughter,  about 
fifteen  years  old,  was  with  him.  He  was  carrying  quite 
a  load  of  provisions  of  one  kind  and  another  in  differ- 
ent parcels.  He  testified  that  as  the  car  neared  29th 
street  the  conductor  called  out  the  number  of  the 
street ;  that  plaintiff  and  his  daughter  went  to  the  rear 
door ;  that  the  car  came  to  a  complete  standstill  about 
two  car  lengths  north  of  29th  street,  and  that  as  he 
stepped  down,  still  having  one  foot  on  the  car  step,  the 
car  suddenly  started,  throwing  him  down.  His  testi- 
mony is  corroborated  in  certain  respects  by  his  daugh- 
ter. It  is  not  disputed  that  the  accident  happened  some 
distance  north  of  the  usual  stopping  place  of  the  car. 

The  story  of  plaintiff  and  his  daughter  was  con- 
tradicted by  at  least  seven  witnesses,  most  of  them 
passengers.  These  witnesses  substantially  agreed  that 
when  the  car  was  one  hundred  or  more  feet  north  of 
29th  street  plaintiff  walked  to  the  rear  of  the  car,  fol- 
lowed by  his  daughter;  that  the  car  was  then  in  mo- 
tion, going  six  or  seven  miles  per  hour,  slowing  down ; 
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that  the  conductor  warned  plaintiff  not  to  alight  until 
the  car  had  stopped,  hut  plaintiff  proceeded,  witli  his 
arm  full  of  bundles,  to  step  off,  and  as  soon  as  he 
landed  on  the  street  pavement  seemed  to  lose  his  bal- 
ance and  fell;  that  the  daughter  started  to  follow  but 
was  stopped  by  the  conductor,  who  barred  her  way  with 
his  arm,  and  she  waited  until  the  car  stopped,  and  then 
alighted  and  walked  back  fifty  feet  to  where  plaintiff 
was. 

James  Todd  and  Watson  J.  Febby,  for  appellants; 
W.  W.  GuBLEY  and  J.  E.  Gtjilliams,  of  counsel. 

Geobge  F.  Hagbmeybb,  for  appellee;  Zimmebman  & 
Gabkett,  of  counsel. 

Mr.  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Carrisbs,  §  437* — when  evidence  sufficient  to  sJiow  contributory 
negligence  of  alighting  passenger.  In  an  action  by  a  passenger 
against  a  street  railway  company  to  recover  for  injuries  received 
while  aliglitlng,  evidence  examined  and  held  to  show  that  the  injury 
was  due  to  plaintilTs  contributory  negligence. 


Wesley  Shimeall,  Appellee,  t.  Ernst  E.  Lehmann,  Ap- 
pellant. 

Gen.  No.  31,887.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Charles 
A,  WiujAMS,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  remanded.  Opinion  filed  February  14, 
1916. 
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Statement  of  the  Case. 

Case  of  the  first  class  in  the  Municipal  Court,  for 
goods  sold  and  money  loaned  by  Wesley  Shimeall, 
plaintiff,  against  Ernst  E.  Lehmann,  defendant.  De- 
fendant filed  an  affidavit  of  defense  as  follows : 

**  Defendant  believes  that  he  has  a  good  defense 
upon  the  merits  to  the  whole  of  the  plaintiff's  demand, 
as  follows :  The  whole  sum,  exclusive  of  interest,  sued 
for,  including  item  for  diamond  ring  and  money  loaned, 
•was,  on  or  about  July  26,  1913,  paid  by  defendant  and 
thereafter  received  by  plaintiff;  as  to  item  of  interest, 
sued  for,  on  ground  of  alleged  vexatious  delay  in  pay- 
ment, the  nature  of  the  defense  thereto  is,  that  said 
payment  included  interest  up  to  the  time  thereof,  and, 
in  addition,  there  was,  and  has  been,  no  vexatious  delay 
in  payment. ' ' 

Upon  motion  of  plaintiff  the  court  struck  the  aflSdavit 
from  the  files  and  entered  judgment  against  defendant. 

Plaintiff  contended  that  the  affidavit  was  insufficient 
under  the  rules  of  the  Municipal  Court.  Defendant 
argued  that  it  was  sufficient.  The  rules  of  the  Munici- 
pal Court,  which  were  preserved  for  review,  provide 
that  defendant  shall  file  an  affidavit  that  he  believes  he 
has  a  good  defense  upon  the  merits,  **  specifying  the 
nature  of  such  defense,  whether  by  way  of  denial  or 
by  way  of  confession  and  avoidance  in  such  a  manner 
as  to  reasonably  inform  the  plaintiff  of  the  defense 
which  will  be  interposed  at  the  trial.''  By  rule  20  it 
is  provided  that  it  shall  not  be  sufficient  for  defend- 
ant's affidavit  '*to  deny  generally  the  facts  alleged  by 
the  statement  of  claim  *  *  *,  ^^y  denial  of  any 
allegation  of  fact  made  by  the  opposite  party  must  not 
be  evasive  but  must  answer  the  point  of  substance. ' ' 

Francis  W.  Walker  and  Charles  E.  Selleck,  for 
appellant. 

Jonas  0.  Hoover,  for  appellee. 
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Mr,  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeision. 

1.  MuxiciPAL  CouBT  OF  CHICAGO,  §  13* — When  affldavit  of  defense 
sufficient.  In  an  action  of  the  first  class  in  the  Municipal  Court  of 
Chicago  for  goods  sold  and  money  loaned,  the  affidavit  of  defense 
examined  and  held  sufficiently  to  comply  with  the  rules  of  the 
Municipal  Court. 

2.  Municipal  Court  of  Chicago,  |  13* — when  rules  do  not  re- 
quire that  evidentiary  facts  he  pleaded.  The  rules  of  the  Munici- 
pal Court  of  Chicago  do  not  require  that  evidentiary  facts  he 
pleaded  in  the  affidavit  of  defense. 

3.  Payment,  |  24* — when  plea  sufficient.  In  an  action  for  goods 
sold  and  money  loaned,  a  plea  that  before  action  defendant  satis- 
fled  and  discharged  plaintilfs  claim  by  payment  is  a  good  plea. 


Fred  F.  Roberts,  Administrator,  Appellee,  t.  Chicago 
City  Railway  Company,  Appellant. 

Gen.  No.  21,937.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Maz- 
ziNi  Slussek,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  with  finding  of  facts.  Opinion  filed  February 
14,  1916.     Rehearing  denied  February  28,  1916. 


Statement  of  the  Case. 

Action  by  Fred  F.  Roberts,  administrator  of  the  es- 
tate of  Alfred  Smith,  deceased,  plaintiff,  against  Chi- 
cago City  Railway  Company,  defendant,  to  recover 
damages  for  wrongfully  causing  the  death  of  plain- 
tiff's intestate.  Judgment  was  entered  against  defend- 
ant for  $1,750,  from  which  defendant  appeals. 

The  ease  has  been  tried  three  times.  From  the  judg- 
ment on  the  second  trial  appeal  was  taken  to  the  Ap- 
pellate Court,  and  a  majority  of  the  branch  court  which 
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had  the  case  under  consideration  were  of  the  opinion 
that  the  judgment  should  be  affirmed.  (See  177  111. 
App.  400.)  A  writ  of  certiorari  was^granted  by  the 
Supreme  Court,  and  the  judgments  of  the  Superior  and 
Appellate  Courts  were  reversed.  The  case  is  reported 
in  262  111.  228.  The  facts  involved  are  narrated  at 
length  in  these  opinions  to  which  reference  is  made. 

The  facts  adduced  upon  the  present  trial  do  not  dif- 
fer materially  from  those  which  were  considered  by 
the  Supreme  Court. 

It  is  asserted  by  plaintiff  that  this  case  is  different 
in  that  it  is  now  claimed  in  an  additional  count  that  de- 
fendant was  guilty  of  a  violation  of  the  municipal 
ordinance  requiring  a  fender  to  be  attached  to  the  front 
of  the  car  in  such  a  maimer  that  pedestrians  would  not 
be  injured  or  thrown  under  the  wheels  of  the  car,  and 
that  the  \aolation  of  this  ordinance  was  the  proximate 
cause  of  intestate's  death.  The  evidence  showed  not 
only  that  the  car  was  equipped  with  the  required  fender 
but  that  the  presence  or  absence  of  a  fender  had  noth- 
ing to  do  with  the  accident. 

Franklin  B.  Hussey  and  Watson  J.  Ferry,  for  ap- 
pellant ;  W.  W.  GuRLEY  and  J.  R.  Guilliams,  of  counsel. 

Charles  C.  Spencer,  for  appellee. 

Mr.  Presiding  Justice  McStjrely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1727* — when  conclusions  of  Bupreme 
Court  on  former  appeal  binding  on  Appellate  Court.  In  an  action 
to  recover  for  the  wrongful  death  of  plaintiff's  intestate,  on  a  sec- 
ond appeal  to  the  Appellate  Court  involving  facts  not  materially 
different,  the  conclusions  of  the  Supreme  Court  on  the  former  ap- 
peal as  to  the  contributory  negligence  of  plaintiff's  intestate  and  the 
negligence  of  defendant  are  controlling. 

•See  Ullnoto  Notes  Divest,  Volt.  XI  to  XV,  and  CanraUtiye  Qwuterlj, 
topic  mnd  section  nomber. 
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2.  Stbeet  railroads,  §  103* — when  violation  of  ordinance  insuf- 
ficient to  overcome  contril>utory  negligence.  The  contributory  negli- 
gence of  a  pedestrian  in  attempting  to  cross  two  car  tracks  between 
two  approaching  cars,  the  view  of  which  was  unobstructed,  and 
when  under  no  necessity  of  doing  so,  will  prevent  recovery  for  his 
death,  even  though  the  cars  were  not  equipped  with  fenders  as 
required  by  ordinance. 

3.  Street  raujboaos,  S  131* — when  evidence  sufficient  to  show 
compliance  with  fender  ordinance.  In  an  action  against  a  street 
railroad  to  recover  for  the  death  of  a  pedestrian,  evidence  exam- 
ined and  held  to  show  defendant's  compliance  with  the  ordinance 
requiring  fenders. 


Jesse  Wilcox,  Administrator,  Defendant  in  Error,  t. 
International  Haryester  Company  of  America, 
Plaintiff  in  Error. 

Gen.  No.  21,725. 

1.  Master  and  servaitt,  §  701* — when  evidence  sufficient  to  sup- 
port findings  in  action  under  Occupational  Diseases  Act.  In  an  ac- 
tion under  the  Occupational  Diseases  Act  (J.  ft  A.  |  5433)  to  recover 
for  the  injury  to  one  employed  as  a  compositor,  alleged  to  have 
been  caused  by  an  occupational  disease,  evidence  examined  and 
held  sufficient  to  support  the  Jury's  finding  that  lead  poisoning  is 
an  incident  to  the  work  of  a  compositor;  that  plaintiff  suffered  from 
lead  poisoning;  that  the  disease  was  contracted  in  defendant's  shop, 
and  was  contracted  because  of  the  wilful  violation  of  the  Occupa- 
tional Diseases  Act  by  defendant;  that  the  disease  continued  for 
two  years  and  finally  caused  plaintiff's  death. 

2.  Abatement  and  revival,  §  2* — what  actions  within  Survival 
Act.  The  provision  of  the  Survival  Act  of  1872  (J.  ir  A.  %  112), 
that  "actions  to  recover  damages  for  an  injury  to  the  person"  shall 
survive  the  death  of  the  person  injured,  applies  only  to  cases  where 
the  injured  person  dies  from  some  cause  other  than  his  injuries, 
and  if  death  result  from  his  injuries,  the  action*  must  be  under  the 
Injuries  Act   (J.  &  A.  IT  6184). 

3.  Abatement  and  revival,  §  2* — when  action  for  personal  injury 
does  not  survive  at  common  law.  There  is  no  basis  at  common 
law  for  the  recovery  of  damages  for  the  death  of  a  human  being, 

*Bee  DliDoIs  Notes  Dlveiit,  Vols.  XI  to  XV,  and  CumiilatlTo  Quarterlj,  awne 
topic  And  section  number. 
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and  a  right  of  action  for  a  personal  injury  dies  with  the  person 
injured. 

4.  Abatement  and  revival,  §  2* — when  right  of  action  under 
Occupational  Diseases  Act  survives.  The  Survival  Act  (J.  ft  A. 
If  172;  111.  Rev.  St.,  ch.  3,  sec.  123)  applies  to  the  right  of  action 
given'  by  section  15  of  the  Occupational  Diseases  Act  (J.  ft  A. 
If  5447)  to  one  whose  health  has  been  injured,  and  where  the 
plaintiff  dies,  pending  the  action,  from  the  disease  his  adminis- 
trator may  be  substituted  as  plaintiff. 

5.  Death,  |  14* — where  separate  rights  of  action  arise  under 
Occupational  Diseases  Act  Section  15  of  the  Occupational  Dis- 
eases Act  (J.  ft  A.  If  5447)  gives  separate  rights  of  action  to  the 
person  sustaining  an  injury  to  his  health  by  a  wrongful  violation 
of  the  act,  and  to  his  widow,  lineal  heirs,  dependent  children  and 
other  dependents  in  case  of  his  death  from  the  disease. 

6.  Judgment,  §  238* — when  entry  nunc  pro  tunc  proper.  Where 
plaintiff  in  a  cause  of  action  which  survives  dies  after  a  verdict 
is  returned  In  his  favor,  but  before  Judgment  is  entered.  Judg- 
ment may  be  entered  nunc  pro  tunc  as  of  the  day  the  Judgment 
was  returned. 

7.  Trial,  §  256* — when  poll  of  jury  not  waived  by  agreement 
for  sealed  verdict.  An  agreement  for  a  sealed  verdict  does  not 
carry  with  it  by  implication  a  waiver  of  the  polling  of  the  Jury. 

8.  Trial,  §  256* — when  objection  for  failure  to  poll  jury  waived. 
One  who  permits  without  objection  the  entry  of  an  order  for  a 
sealed  verdict,  which  contains  a  provision  waiving  the  polling  of 
the  Jury,  cannot  be  heard  to  object  on  appeal  that  he  was  not  per- 
mitted to  poll  the  Jury. 

9.  Evidence,  §  282* — when  medical  hooks  admissible.  While 
medical  books  are  not  admissible  as  substantive  proof  of  the  facts 
they  set  forth,  where  an  expert  testifies  that  his  opinion  is  based 
on  a  medical  book  or  report,  such  book  or  report  may  be  read  to 
contradict  him,  and  this  may  be  done  where  the  statement  that  he 
relied  on  such  book  or  report  is  elicited  on  cross-examination. 

10.  Appeal  and  error,  |  1489* — when  admission  of  improper 
evidence  not  ground  for  reversal.  Even  though  the  court  admits 
In  evidence  statements  from  medical  books  and  reports  which  are 
not  admissible,  such  admission  is  not  ground  for  reversal  where 
the  Judgment  is  supported  by  other  evidence. 

Holdom,  J.,  dissenting. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Benjamin 
W.   Pope,  Judge,  presiding.     Heard  in  this  court  at  the  October 
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term,  1915.    Affirmed.    Opinion  filed  February  14»  1916.    Rehearing 
denied  February  28,  1916. 

David  A.  Orebaugh,  for  plaintiff  in  error ;  Edgar  A. 
13ANCR0FT,  of  counsel. 

Charles  C.  Spencer,  for  defendant  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Mary  V.  Sheetz  began  work  as  a  compositor  in  the 
printing  shop  of  the  defendant  corporation  in  Novem- 
ber, 1910,  and  worked  there  setting  and  distributing 
type  for  two  years.  She  then  became  ill  and  was  not 
afterwards  able  to  work.  She  brought  this  action  April 
1,  1914,  and  it  was  tried  in  December  of  that  year.  A 
verdict  was  returned  December  31st  finding  defendant 
guilty  and  assessing  plaintiff's  damages  at  $10,000. 
Plaintiff  died  January  3,  1915.  Her  death  was  sug- 
gested and  January  23rd  Jesse  Wilcox  as  her  admin- 
istrator was  substituted  as  plaintiff.  February  6th 
plaintiff  remitted  $2,000  and  judgment  for  $8,000  dam- 
ages was  entered  nunc  pro  tunc  as  of  December  31, 
1914. 

Plaintiff's  right  of  action  is  based  on  the  Occupa- 
tional Diseases  Act  of  1911.  (liaws  of  1911,  p.  334,  J. 
&  A.  T[  5433.)    The  Act  provides  inter  alia  as  follows: 

* '  Sec.  1.  That  every  employer  of  labor  in  this  State, 
engaged  in  carrying  on  any  work  or  process  which  may 
produce  any  illness  or  disease  peculiar  to  the  work  or 
process  carried  on,  or  which  subjects  the  employes  to 
the  danger  of  illness  or  disease  incident  to  such  work  or 
process,  to  which  employes  are  not  ordinarily  exposed 
in  other  lines  of  employment,  shall,  for  the  protection 
of  all  employes  engaged  in  such  work  or  process,  adopt 
and  provide  reasonable  and  approved  devices,  means 
or  methods  for  the  prevention  of  such  industrial  or 
occupational  diseases  as  are  incident  to  such  work  or 
process."  (J.  &  A.  If  5433.) 
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''Sec.  15.  For  any  injury  to  the  health  of  any  em- 
ploye proximately  caused  by  any  wilful  violation  of 
this  Act  or  wilful  failure  to  comply  with  any  of  its  pro- 
visions, a  right  of  action  shall  accrue  to  the  party 
whose  health  has  been  so  injured,  for  any  direct  dam- 
ages sustained  thereby;  and  in  case  of  the  loss  of  life 
by  reason  of  such  wilful  violation  or  wilful  failure  as 
aforesaid,  a  right  of  action  shall  accrue  to  the  widow  of 
such  deceased  person,  his  lineal  heirs  or  adopted  chil- 
dren, or  to  any  other  person  or  persons  who  were,  be- 
fore such  loss  of  life,  dependent  for  support  upon 
such  deceased  person,  for  a  like  recovery  of  damages 
for  the  injury  sustained  by  reason  of  such  loss  of  life, 
not  to  exceed  the  sum  of  ten  thousand  dollars:  Pro- 
vided, that  every  such  action  for  damages  in  case  of 
death  shall  be  commenced  within  one  year  after  the 
death  of  such  employe/*    (J.  &  A.  T[  5447.) 

The  fundamental  question  in  the  case  is  whether  or 
not  lead  poisoning  is  an  occupational  disease  incident 
or  peculiar  to  the  work  of  a  compositor.  If  it  is  not, 
the  act  does  not  apply  and  there  can  be  no  recovery. 

There  is  in  the  record  much  opinion  evidence  on  the 
question  presented,  given  by  physicians,  compositors, 
managers  and  foremen  of  printing  oflSces  and  by  an 
expert  in  occupational  lead  poisons,  employed  by  the 
Federal  Department  of  Labor  and  formerly  employed 
by  the  State  of  Illinois  in  the  same  capacity.  The  testi- 
mony of  the  expert  witnesses  is  conflicting  and  we  shall 
not  attempt  to  state  even  the  substance  of  it.  Dr.  Alice 
Hamilton,  the  government  expert  above  mentioned, 
called  by  the  defendant,  testified  that  in  Bulletin  95, 
issued  by  the  United  States  Government,  it  was  stated 
that  a  most  remarkable  freedom  of  load  poisoning  was 
found  among  the  members  of  the  London  Society  of 
Compositors,  and  she  also  testified  that  in  the  same 
report  it  was  stated  that  in  ten  years  there  were  1,780 
cases  of  lead  poisoning  in  the  printing  trades  in  Vienna 
and  its  neighborhood. 

A  careful  examination  of  the  evidence  has  led  the 
majority  of  the  court  to  the  conclusion  that  from  it  the 
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jury  might  properly  find  that  lead  poisoning  ie  an  in- 
cident to  the  work  of  the  compositor ;  that  plaintiff  suf- 
fered from  lead  poisoning  from  November,  1912,  to  the 
time  of  the  trial ;  that  the  disease  was  contracted  in  the 
shop  of  the  defendant,  and  was  contracted  because  of 
the  wilful  violation  of  the  Occupational  Diseases  Act 
by  the  defendant,  and  that  the  disease  so  contracted 
continued  for  two  years  and  finally  caused  her  death. 

Section  15  of  the  Act  (J.  &  A.  Tf  5447)  gives  a  right 
of  recovery  to  any  person  sustaining  injury  to  his 
health  by  reason  of  a  wilful  violation  of  the  act ;  and 
the  question  is  presented  whether  in  case  of  the  death 
of  the  plaintiff  from  disease  so  contracted,  the  right 
of  action  for  injury  to  his  health  survives.  In  this 
State,  independently  of  the  Occupational  Diseases  Act, 
where  death  results  from  the  wrongful  act,  the  cause 
of  action  does  not  survive.  The  Survival  Act  of  1872 
amending  section  123  of  the  Administration  Act  (J.  & 
A.  ff  172),  and  providing  that  ^'actions  to  recover  dam- 
ages for  an  injury  to  the  person,  except  slander  and 
libel, '*  shall  survive  the  death  of  the  person  injured, 
has  reference  only  to  cases  where  the  injured  person 
dies  from  some  cause  other  than  his  injuries,  and  if 
death  is  the  result  of  his  injuries,  then  the  action  must 
be  brought  under  the  Injuries  Act  Ohnesorge  v.  Chi- 
cago  City  Ry.  Co.,  259  111.  424. 

In  this  case  the  contention  of  defendant  in  error  is 
that  plaintiff's  death  was  caused  by  lead  poisoning 
which  resulted  from  the  wilful  violation  oX  the  Occupa- 
tional Diseases  Act  by  the  defendant.  A  recovery  can 
only  be  sustained  on  the  theory  that  the  right  of  action 
for  the  injury  to  plaintiff's  health,  caused  by  the  wil- 
ful violation  by  the  defendant  of  the  Occupational  Dis- 
eases Act,  survives,  although  such  injury  to  her  health 
caused  her  death. 

By  the  common  law  the  death  of  a  human  being,  al- 
though wrongfully  caused,  affords  no  basis  for  re- 
covery of  damages,  and  a  right  of  action  for  personal 
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injury  dies  with  the  person  injured.  Therefore,  in 
cases  like  this,  the  right  of  recovery  depends  en- 
tirely upon  the  statute  law.  It  is  by  the  Occupa- 
tional Diseases  Act  and  the  Survival  Act  that  we 
must  test  the  objection  that  the  administrator  of  the 
plaintiff  cannot  recover  for  the  injury  to  her  health 
because  such  injury  caused  her  death.  Section  15 
of  the  Act  gives  a  right  of  action  to  any  person 
sustaining  an  injury  to  his  health  by  reason  of  a  wrong- 
ful violation  of  the  statute,  and  also  gives  a  right  of 
action  in  case  of  loss  of  life  to  the  widow,  lineal  heirs, 
dependent  children,  and  others  dependent  on  the  de- 
ceased person.  Section  9  of  the  Federal  Employers' 
Liability  Act  (36  Statutes,  143,  sec.  291  provides) : 
'*That  any  right  of  action  given  by  this  Act  to  a  per- 
son suffering  injury  shall  survive  to  his  or  her  per- 
sonal representative,  for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  employee,  and, 
if  none,  then  of  such  employee's  parents;  and,  if  none, 
then  of  the  next  of  kin  dependent  upon  such  employee ; 
but  in  such  cases  there  shall  be  only  one  recovery  for 
the  same  injury."  Paragraph  1  of  the  Act  provided 
for  two  distinct  rights  of  action;  one  in  the  injured 
person  for  his  personal  loss  and  suffering  where  the 
injuries  are  not  immediately  fatal;  and  the  other  in 
his  personal  representative  where  the  injuries  imme- 
diately or  ultimately  result  in  death.  Before  the  enact- 
ment of  section  9  there  was  no  provision  for  the 
survival  of  the  right  given  to  the  injured  person,  and 
so  under  the  operation  of  the  rule  of  the  common  law 
it  would  die  with  him. 

In  St.  Louis,  I.  M.  £  8.  Ry.  Co.  v.  Craft,  237  U.  S.  648, 
9  N.  C.  C.  A.  754,  it  was  held  that  the  right  of  action 
given  by  the  statute  to  the  injured  person,  and  the  right 
of  action  given  to  his  personal  representative  for  the 
benefit  of  the  widow,  etc.,  of  the  injured  person,  were 
entirely  separate  and  distinct,  and  that  a  recovery 
might  be  had  on  both  rights  of  action.  In  the  opinion 
it  was  said ; 
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**  Although  originating  in  the  same  wrongful  act  or 
neglect,  the  two  claims  are  quite  distinct,  no  part  of 
either  being  embraced  in  the  other.  One  is  for  the 
wrong  to  the  injured  person  and  is  confined  to  his  per- 
sonal loss  and  suffering  before  he  died,  while  the  other 
is  for  the  wrong  to  the  beneficiaries  and  is  confined  to 
their  pecuniary  loss  through .  his  death.  One  begins 
where  the  other  ends,  and  a  recovery  upon  both  in  the 
same  action  is  not  a  double  recovery  for  a  single  wrong, 
but  a  single  recovery  for,  a  double  wrong. ' ' 

It  is  true  that  the  Federal  Employers '  Liability  Act 
provided  in  terms  that  a  right  of  action  given  by  the 
act  to  a  person  suffering  an  injury  should  survive 
to  his  or  her  personal  representative.  The  statute  of 
1872  provides  that,  *'In  addition  to  the  actions  which 
survive  by  common  law,  the  following  shall  also  sur- 
vive :  Actions  of  replevin,  actions  to  recover  damages 
for  an  injury  to  the  person,  except  slander  and  libel. ' ' 
Illinois  Bev.  St.,  ch.  3,  sec.  122  (J.  &  A.  T[  172).  We 
think  that  the  Survival  Act  applies  to  the  right  of  ac- 
tion of  the  party  whose  health  has  been  injured,  given 
by  section  15  of  the  Occupational  Diseases  Act  (J.  & 
A.  ^  5447) ;  that  the  two  causes  of  action  given  by  that 
section  are  separate  and  distinct;  that  the  right  of 
action  given  to  the  injured  person  is  in  no  way  af- 
fected by  the  giving  of  another  right  of  action  to  the 
widow  of  the  injured  person  and  others  in  case  of  his 
death.  It  follows  from  what  has  been  said  that  in 
our  opinion  the  court  did  not  err  in  substituting  the 
administrator  of  the  plaintiff  as  the  plaintiff. 

As  the  right  of  action  survived  the  court  did  not  err 
in  entering  judgment  nunc  pro  tunc  as  of  the  day  the 
verdict  was  returned.    Bunker  v.  Green,  48  HI.  243. 

The  cause  was  submitted  to  the  jury  December  30th. 
On  that  day  the  counsel  for  the  respective  parties 
agreed  that  if  a  verdict  was  not  returned  by  the  usual 
time  of  adjournment  for  the  day,  the  jury  might  seal 
the  verdict  and  leave  it  with  the  clerk  to  be  opened  and 
read  the  next  day.    The  court  thereupon  directed  the 
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clerk  to  enter  an  order  that  in  case  the  jury  agreed 
aftor  the  hour  of  adjournment,  they  should  sign  and 
seal  the  verdict,  and  that  in  such  case  they  were  dis- 
charged from  further  service  and  the  polling  of  the 
jury  was  waived.  The  order  that  the  jury  be  dis- 
charged and  the  polling  of  the  jury  waived  was  entered 
on  the  theory  that  the  agreement  for  a  sealed  verdict 
carried  with  it  by  implication  a  waiver  of  the  polling 
of  the  jury.  This  was  erroneous,  for  the  agreement 
for  a  sealed  verdict  carried  with  it  no  such  implication. 
But  if  the  defendant  objected  to  the  order,  he  should 
have  made  it  known  to  the  court.  A  party  has  no  right 
to  stand  by  and  permit  steps  to  be  taken  without  ob- 
jection, and  if  the  result  does  not  favor  him  then  raise 
objections.  Powell  v.  Feeley,  49  111.  143.  Again,  the 
conduct  of  the  defendant  was  such  that  it  cannot  now 
be  heard  to  object  that  it  was  not  permitted  to  poll 
the  jury.  The  time  to  make  the  objection  was  before 
the  verdict  was  opened,  and  if  this  had  been  done  the 
jurors  might  have  been  brought  in  and  the  verdict  read 
in  their  presence ;  but  the  defendant  made  no  objection 
to  the  opening  and  reading  of  the  verdict  until  ten 
days  afterwards. 

The  rule  is  well  settled  in  this  State  that  medical 
books  are  not  admissible  as  substantive  proof  of  the 
facts  they  set  forth ;  but  where  an  expert  witness  tes- 
tifies that  his  opinion  is  based  on  a  medical  book  or  re- 
port, such  book  or  report  may  be  read  to  contradict 
him,  and  this  may  be  done  where  the  statement  that  the 
witness  relied  on  such  book  or  report  is  made  on  cross- 
examination.  Pinney  v.  Cahill,  48  Mich.  584.  Medicine 
is  not  considered  one  of  the  exact  sciences ;  it  is  of  that 
character  of  inductive  sciences  which  are  based  on  data 
which  each  successive  year  may  correct  and  expand, 
so  that  what  is  considered  a  sound  induction  last  year 
may  be  considered  an  unsound  one  this  year ;  and  we 
cannot  tell  whether  what  we  read  is  not  something 
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that  the  author  now  rejects.  In  this  case  Dr.  Alice 
Hamilton,  the  government  expert,  testified  that  her 
views  had  changed  on  some  of  the  points  since  she 
wrote  the  report  of  the  committee  appointed  by  the 
Governor  of  Illinois  to  investigate  as  to  the  facts  pre- 
paratory or  preliminary  to  the  passage  of  the  Occupa- 
tional Diseases  Law,  which  was  drafted  by  her;  that 
since  that  time  she  had  traveled  in  England,  Belgium 
and  Austria  making  investigations  of  lead  industries 
and  now  knew  more  about  certain  industries  than  she 
did  then;  that  she  was  not  very  proud  of  the  report 
wherein  sho  stated  the  different  divisions  in  the  print- 
er's trade  that  were  most  dangerous;  that  she  would 
not  put  it  in  that  way  now ;  that  she  now  knew  a  great 
deal  more  than  she  did  in  1910. 

The  court  improperly  admitted  certain  statements 
from  medical  books  and  reports  that  were  not  admissi- 
ble for  the  purpose  of  contradiction ;  but  in  view  of  all 
the  evidence  we  do  not  think  that  for  the  admission  of 
such  evidence  the  judgment  should  be  reversed.  In  the 
opinion  of  the  majority  of  the  court  the  record  is  free 
from  reversible  error,  and  the  judgment  is  affirmed. 

Aprmed. 
• 

Mb.  Justice  Holdom  dissenting.    With  some  hesita- 
.tion  and  much  trepidation  I  dissent  from  the  con- 
clusions  to   which   my   brethren   have   come   in   the 
disposition  of  this  case. 

My  mind  is  not  convinced  from  the  proofs  in  the 
record  that  the  plaintiff's  physical  troubles  which, 
after  verdict,  culminated  in  her  death,  were  attributa- 
ble to  '4ead  poisoning"  or  that  *4ead  poisoning"  is 
an  occupational  disease  within  the  meaning  of  the 
** Occupational  Disease  Act"  of  1911.  Neither  do  I 
believe  that  the  manner  or  method  in  which  defendant 
conducted  its  composing  room  in  which  plaintiff  worked 
as  a  compositor  offended  that  act.  It  is  my  opinion 
from  the  evidence  that  plaintiff  suffered  from  perni- 
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cious  anemaeia  and  that  such  anemaeia  was  in  no  way 
traceable  to  * '  lead  poisoning. ' '  There  is  much  evidence 
in  the  record  of  a  very  conflicting  nature  as  to  *4ead 
poisoning*'  being  an  ** occupational  disease,*'  as  ap- 
plied to  compositors.  To  my  mind  there  is  no  distinct 
preponderance  of  proof  upholding  such  contention,  but 
it  seems  to  me  that  the  conclusion  at  which  a  majority 
of  the  court  have  arrived  is  grounded  on  surmise  and 
conjecture.  There  is  no  reliable  evidence  in  the  record 
which  in  my  judgment  warrants  the  conclusion  that 
plaintiff  was  afflicted  with  *Mead  poisoning."  There 
is  much  testimony  of  a  theoretical  character  that  "lead 
poisoning"  is  a  disease  contracted  by  compositors  in 
the  exercise  of  their  calling,  but  most  all  of  the  testi- 
mony from  witnesses  who  have  practical  knowledge 
and  experience  of  the  subject  is  strongly  against  such 
contention.  I  do  not  believe  that  it  can  be  said  to  be 
proven  by  a  clear  preponderance  of  the  medical  evi- 
dence found  in  the  record  that  plaintiff  did  suffer  from 
lead  poisoning.  To  reach  such  a  conclusion,  it  seems 
to  me  is  to  do  so  by  a  strong-handed  method  and  not 
from  the  weight  of  the  evidence.  It  is  my  judgment 
that  no  cause  of  action  is  established  by  the  proofs. 
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Kissel  Motor  Company,  Appellant,  t.  Rudolph  Docauer 

and  Adolph  Docauer,  Appellees. 

Oen.  No.  21,838.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoKOBE,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  and  remanded.  Opinion  filed  February  14, 
1916. 

Statement  of  the  Case. 

Action  of  replevin  by  Kissel  Motor  Company,  a  cor- 
poration, plaintiff,  against  Rudolph  Docauer  and 
Adolph  Docauer,  defendants.  From  a  judgment  for 
defendants,  plaintiff  appeals. 

The  evidence  showed  that  November  1, 1912,  defend- 
ants bought  of  the  plaintiff  an  auto  truck,  and  in  part 
payment  therefor  gave  twelve  notes  for  $125  each,  one 
thereof  payable  on  or  before  the  6th  day  of  each  suc- 
ceeding twelve  months,  and  to  secure  said  notes  gave  a 
chattel  mortgage  on  the  truck  purchased.  The  de- 
fendants and  their  brother  Jerry  were  partners  in  an 
auto  express  business.  The  first  four  notes  falling 
due  were  paid,  and  the  controversy  is  as  to  the  note 
which  fell  due  April  6th  and  the  one  which  fell  due  June 
6th.  Jerry  Docauer  testified  that  he  and  Adolph  called 
on  Mr.  Rix,  the  assistant  manager  of  plaintiff  in  Chi- 
cago, about  April  1st,  and  told  him  that  they  had  some 
money  coming  from  plaintiff  and  wanted  a  statement ; 
that  Rix  said :  '  *  Never  mind  the  April  note ;  that  he 
would  furnish  us  a  statement  of  all  our  credits,  and  if 
there  was  anything  to  be  paid  for  these  two  April  notes 
that  we  would  pay  the  balance,  and  he  agreed  to  it  that 
he  would  send  us  our  statement. ' ' 

Rix  died  before  the  trial. 

The  court  gave  for  the  defendants  the  following  in- 
struction : 
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**The  jury  are  further  instructed  that  if  they  be- 
lieve from  the  evidence  that  the  defendants  requested 
the  plaintiff  company  manager  to  apply  credits  claimed 
by  them  to  be  due  from  the  company  toward  the  pay- 
ment of  the  April  note,  and  that  such  manager  stated, 
in  substance,  that  he  would  do  so,  and  requested  them 
not  to  pay  any  further  attention  to  the  April  note  until 
he  rendered  them  a  statement  of  such  credits  and  that 
the  statement  of  account  was  not  thereafter  rendered 
them,  and  that  no  demand  or  request  was  thereafter 
made  upon  the  defendants  for  payment  of  such  note, 
such  facts  will  void  any  right  which  might  otherwise 
accrue  to  the  mortgagee  company,  plaintiff  herein,  to 
forfeit  the  mortgagors'  interest  in  the  property,  as  for 
a  default  of  the  mortgage  terms  for  failure  to  pay  said 
April  note,  until  such  time  as  the  mortgagee  company 
should  render  such  statement  and  demand  payment 
thereof.  * ' 

NoBMAi^  K.  Andebson,  for  appellant. 

Francis  A.  McDonnell,  for  appellees ;  Geeald  Babbt 
of  counsel. 

Mb.  Justice  Baeeb  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  WiTKKflsEs,  I  106* — when  evidence  of  convereaiti&n  vHth  de- 
ceaeed  person  admUsible.  Evidence  of  one  not  a  party  to  a  suit 
as  to  a  conyersation  with  an  assistant  manager  of  the  corporation 
plaintiff  who  had  died  before  the  trial  is  admissible. 

2.  iNSTBucnoNB,  |  119* — when  givii^f  of  instruction  not  founded 
on  evidence  improper.  In  an  action  of  Teplevin,  an  instmction 
examined  and  held  improper  as  not  being  founded  on  the  evidence. 

3.  Bills  and  notes,  §  96* — when  evidence  insufficient  to  show 
valid  agreement  for  extension  of  time  of  payment.  Evidence  ex- 
amined and  held  not  to  show  a  valid  agreement  for  the  extension 
of  the  time  for  the  payment  of  a  note. 

4.  Bills  and  notes,  §  96* — what  essential  to  extension  o/  tim>e 
for  payment.  An  extension  of  the  time  for  the  payment  of  a  note 
entered  into  before  the  note  Is  due  must  be  for  a  definite  time. 

'See  Ullnols  Notes  Dlsest.  Vol*.  XI  to  XV,  and  CnmnlatiT*  Qiuuteiljr, 
tople  and  loetloii  number. 
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5.  Replevin,  §  156 ♦ — when  order  for  return  of  mortgaged  prop- 
erty not  proper.  In  an  action  of  replevin  for  property  held  under 
a  chattel  mortgage,  where  the  evidence  shows  that  at  the  time  of 
the  trial  all  the  notes  were  due,  that  the  condition  of  the  mort- 
gage was  broken  and  plalntifT  was  entitled  to  possession  of  the 
mortgaged  property,  it  is  improper  to  order  the  return  of  the  prop- 
erty. 


Oliver  W.  Holmes  et  al.^  tradtnf  as  Holmes,  Pyott  & 
Company,  Appellees,  t.  Dayld  Suffrln,  Appellant. 

Oen.  No.  21,844.    (Not  to  be  reported  In  f  nil.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James 
C  Makkk,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  February  14,  1916.  Rehearing 
denied  February  28,  1916. 

Statement  of  the  Case. 

Action  by  Oliver  W.  Holmes,  James  M.  Pyott  and 
David  A.  Pyott,  trading  as  Holmes,  Pyott  &  Company, 
a  copartnership,  plaintiffs,  against  David  Snffrin,  de- 
fendant. From  a  judgment  for  plaintiffs  for  $1,414.47, 
defendant  appeals. 

The  evidence  showed  that  defendant  was  the  owner 
of  a  building  in  Chicago  and  June  7,  1911,  contracted 
with  the  United  Construction  Company  for  the  re- 
modeling and  improvement  of  his  building.  The  Con- 
struction Company  June  8th  made  a  contract  with 
plaintiffs  to  furnish  and  erect  the  structural  and  orna- 
mental iron  and  steel  work  required  in  such  improve- 
ment for  the  sum  of  $2,189.  The  contract  between 
defendant  and  the  Construction  Company  included  a 
waiver  of  the  right  to  a  mechanic's  lien,  but  this  was 

•8«e  UllBolt  Not«s  Dlirest,  VoU.  XI  to  XV,  and.  CnmnlAttTe  Quartorlyp  tarn* 
Wple  and  section  number. 
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not  known  to  the  plaintiffs  until  after  the  controversy 
out  of  which  this  suit  grew  had  arisen.  The  Construc- 
tion Company  failed  to  pay  plaintiffs  the  amount  due 
them  under  the  contract  as  the  same  became  due.  The 
contention  of  plaintiffs  is  that  defendant  promised,  in 
case  the  plaintiffs  would  proceed  with  and  complete 
the  work  they  had  undertaken  to  pay  them  the  amount 
due  and  to  become  due,  and  that  this  was  a  direct  and 
original  promise  and  not  within  the  Statute  of  Frauds ; 
that  the  promise  to  pay  the  plaintiffs  was.  based  on  a 
suflScient  consideration  and  therefore  was  original  so 
far  as  defendant  was  concerned. 

That  the  promise  was  made  was  testified  to  by 
Netchin,  Holmes,  Pyott,  Anthony,  Forcey  and  Shober, 
and  denied  by  Suffrin. 

GoLDziEB,  BoDOEBS  &  Fboehlich,  for  appellant;  Ed- 
mund W.  Froehlich,  of  counsel. 

Harris  F.  Willllms,  for  appellees;  George  F.  Ort, 
of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1.  CoNTBACTs,  §  ZSb* — When  evidence  sufficient  to  show  promise 
to  pay.  In  an  action  by  a  subcontractor  against  the  owner  of  the 
property,  evidence  examined  and  held  sufflclent  to  warrant  a  find- 
ing that  defendant  had  promised  to  pay  the  amount  due  and  to 
become  due  under  the  subcontract. 

2.  FHAUDS,  Statute  or,  §  12'* — when  manner  in  which  account 
charged  evidence  of  original  promise.  In  an  action  by  a  subcon- 
tractor against  the  owner  of  the  property  to  recover  the  amount 
due  for  work  done  by  plalntifT,  where  it  is  claimed  that  the  work 
was  done  under  a  promise  of  defendant  to  pay,  evidence  that  the 
account  was  charged  on  plaintiff's  books,  to  the  principal  contractor, 

•See  Illlnolfl  Notes  Dlsest,  Vols  XI  to  XT,  and  Cumulative  Qnarteriy,  ■ame 
topic  and  section  number. 
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while  Strong  eyldence,  when  unexplained,  to  show  that  the  credit 
was  given  to  the  latter,  is  not  conclusive  of  the  fact. 

3.  FhAune,  Statute  of,  |  2^ — when  debtor  not  released  by  oral 
promUe.  A  valid  oral  promise  may  be  made  with  regard  to  the 
debt  of  a  third  person  without  releasing  the  original  debtor. 

4.  F^UDS,  Statute  op,  §  126* — tohen  evidence  sufficient  to  show 
promise  to  he  original.  In  an  action  by  a  subcontractor  against 
the  owner  of  the  property  to  recover  on  a  promise  to  pay  for  the 
work  done  under  the  contract,  evidence  examined  and  held  suf- 
ficient to  warrant  a  finding  that  the  promise  was  direct  and  origi- 
nal and  not  within  the  Statute  of  Frauds. 


Pauline  Ehrhardt,  Appellee,  y.  George  M.  Ehrhardt, 

Appellant. 

Gen.  No.  21,856.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDEs,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Reversed.     Opinion  filed  February  14,  1916. 

Statement  of  the  Case. 

Pauline  Ehrhardt  filed  her  bill  for  divorce  against 
George  M.  Ehrhardt  and  he  filed  a  cross-bill  against 
her.  June  25,  1914,  both  bill  and  cross-bill  were  dis- 
missed for  want  of  equity,  and  the  same  day  an  order 
was  entered  that  the  defendant  pay  to  complainant 
$108  on  account  of  her  solicitor 's  fees  in  the  case.  An 
order  was  entered  commanding  defendant  to  show 
cause  why  he  should  not  be  attached  for  contempt  in 
failing  to  pay  complainant  $108  solicitor's  fees,  and 
on  hearing  of  the  rule  April  12,  1915,  defendant  was 
adjudged  guilty  of  contempt  and  an  order  entered  that 
he  be  attached  and  confined  in  the  county  jail  until  he 
pay  such  solicitor's  fees,  but  not  exceeding  six  months. 
From  that  order  this  appeal  is  prosecuted  by  the  de- 
fendant. 


•8m  IlUnoit  Notes  Digest,  Vol*.  XI  to  XV,  and  ComnlaiiTe  Quaiiorly. 
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Strieker  v.  Umbdenstock,  198  111.  App.   48. 

William  B.  Bergbr  and  Alvin  E.  Stein,  for  appel- 
lant. 

No  appearance  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

DivoBCE,  I  135* — when  order  to  pay  80licitor'8  feea  improper. 
Where  a  wife's  bill  for  divorce  18  dismissed  for  want  of  equity, 
the  court  has  no  authority  to  order  defendant  to  pay  complainant 
solicitor's  fees,  and  a  commitment  for  contempt  for  failure  to  pay 
such  fee  will  not  be  allowed  to  stand. 


Max  Strieker^  Appellee,  t.  William- H.  Umbdenstoek, 

Appellant. 

Gen.  No.  21,963.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Hugo 
Pam,  Judge,  presiding.  Heard  in  this  court  at  the  October  term* 
1916.     Appeal  dismissed.     Opinion  filed  February  14,  1916. 

Statement  of  the  €ase. 

Trespass  on  the  case  by  Max  Strieker,  plaintiff, 
against  William  M.  Umbdenstock,  defendant. 

Judgment  was  rendered  for  plaintiff  March  22,  1915. 
The  time  for  filing  the  appeal  bond  was  by  orders  prop- 
erly entered  extended  **to  and  including  June  1, 1915.'^ 
The  bond  was  not  filed  until  June  2nd. 

FuBBER  &  Wakelee,  f  or  appellant. 

Adler  &  Ledereb,  for  appellee. 


*See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  eame 
topic  and  section  nmnber. 
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Mr.  Justice  Baker  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Appeal  and  error,  §  671* — when  extension  of  time  for  filing 
bond  not  warranted.  Where  the  time  within  which  an  appeal  bond 
is  to  he  filed  is  fixed  by  statute,  the  requirement  is  mandatory  and 
Jurisdictional,  and  the  court  from  which  the  appeal  is  taken  can- 
not extend  the  time. 

2.  Appeal  and  ebrob,  §  671* — when  time  for  filing  appeal  bond 
may  ^e  extended.  Where  a  statute  requires  the  court  allowing  an 
appeal  to  fix  the  time  for  filing  the  appeal  bond  in  its  order  allow- 
ing the  appeal,  the  court  may,  before  the  expiration  of  the  time 
80  Axed,  extend  the  time  for  filing. 

3.  Appeal  and  esbob,  §  1112* — when  motion  to  dismiss  for  fail- 
ure to  Ale  bond  unnecessary.  Where  an  appeal  bond  is  not  filed 
in  the  time  fixed  by  the  court  by  an  extension  or  otherwise,  under 
a  statute  requiring  the  court  to  fix  the  time  of  filing,  the  appeal 
must  be  dlsmlsBed  and  no  motion  is  necessary,  the  requirement 
being  mandatory  and  jurisdictional. 


Crystal  Spring  Percheron  Horse  &  Cattle  Company  and 
H.  C.  Blanchett,  Plaintiffs  in  Error,  y.  Fred  Beck- 
lenberg, Defendant  in  Error. 

Oen,  No.  21,786.    (Not  to  be  reported  in  full.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  E. 
Rtan,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Reversed  and  remanded.     Opinion  filed  February  14,  1916. 

Statement  of  the  Case. 

Action  by  Crystal  Spring  Perchoron  Horse  &  Cat- 
tle Company,  a  corporation,  and  M.  C.  Blanchett,  plain- 
tiffs, against  Fred  Becklenberg,  defendant.     . 

To  reverse  a  judgment  of  nil  capiat  entered  on  a  ver- 
dict instructed  by  the  trial  judge,  on  the  motion  of  de- 
fendant^  at  the  conclusion  of  so  much  of  plaintiffs '  case 

•Se«  SHnoto  N«ite«  Dl)r«0t,  Vols.  XI  to  XV,  and  Cnmalatlvo  QoMttoriy. 
topic  and  nectlon   number. 
Vol.  CXCVIII  4 
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as  the  trial  judge  admitted  in  proof,  plaintiflfs  prose- 
cute this  writ  of  error. 

The  cause  of  action  rests  in  a  contract  between  the 
parties  for  the  exchange  of  certain  pro'perties  in  Chi- 
cago and  North  Dakota.  Plaintiffs  seek  to  recover 
damages  for  breach  of  the  contract  by  defendant,  by 
terms  of  which  contract  defendant  was  to  convey  a 
flat  building  which  he  claimed  to  own  in  Chicago  to 
plaintiffs,  and  as  compensation  therefor  plaintiffs  were 
to  convey  to  defendant  certain  ranch  property  in  North 
Dakota  with  cattle,  farm  machinery,  etc.,  thereon. 

Plaintiffs  and  defendant,  within  the  time  as  extended 
for  the  performance  of  the  contract  and  on  November 
6,  1913,  furnished  each  other  with  abstracts  of  title 
to  their  respective  properties.  The  abstract  furnished 
by  defendant  showed  title  in  him  November  4,  1913, 
to  the  Chicago  property  which  he  had  agreed  by  the 
contract  to  convey  to  plaintiffs,  subject  to  certain  in- 
cumbrances. Plaintiffs  likewise  tendered  deeds,  etc., 
running  to  defendant,  of  their  property  to  the  holder 
of  the  contract  in  escrow  at  his  office  in  Chicago,  that 
being  the  place  appointed  in  the  contract  for  the  pass- 
ing of  the  papers  and  the  completion  of  the  transaction. 
What  plaintiffs  did  in  this  regard  they  contend  con- 
stituted a  performance  by  them  of  their  contract 
obligations  so  far  as  the  attitude  and  conduct  of  de- 
fendant made  performance  possible. 

On  November  22,  1913,  defendant  conveyed  to  one 
Frank  C.  Rothje  by  warranty  deed  the  ])roperty  which 
he  had  contracted  to  convey  to  plaintiffs,  which  deed 
was  thereafter  and  on  November  24,  1913,  filed  for 
record  and  duly  recorded  in  the  recorder's  oflSce  of 
Cook  county.  Thereupon  plaintiffs,  without  any  other 
demand  being  made,  commenced  this  action  for  dam- 
ages claimed  to  have  been  sustained  by  them  on  ac- 
count of  defendant's  breaching  his  contract  with  them, 
upon  the  theory  that  as  defendant  had  put  it  out  of  his 
power  by  the  conveyance  to  Rothje  to  carry  out  his 
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part  of  the  contract,  the  law  gave  them  a  right  of  im- 
mediate action  for  damages  and  absolved  them  from 
further  performance  of  the  contract  (which  perform- 
ance, but  for  defendant's  dereliction,  would  have  been 
incumbent  upon  them).  On  the  theory  that  plaintiffs 
were  not  absolved  from  doing  all  those  things  that 
the  contract  provided  they  should  do,  notwithstanding 
defendant  had  by  his  deed  to  Rothje  put  it  out  of  his 
power  to  convey  to  them  the  Chicago  property  as  con- 
tracted, the  trial  judge  rejected,  on  the  objections  of 
defendant,  all  the  material  evidence  offered  by  plain- 
tiffs to  establish  their  claim  for  damages. 

Bbundage,  Landon  &  Holt,  for  plaintiffs  in  error. 

Edwabd  H.  Mobbis  and  Sonnenschein,  Bebeson  & 
FiSHELL,  for  defendant  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  CoNTBAOTS,  I  272** — what  8u3c^nt  to  constitute  rescission. 
Where  one  of  the  parties  to  a  contract  for  the  exchange  of  realty 
conveys  the  property  which  he  had  contracted  to  exchange  to  a 
third  person,  such  conveyance  may  be  treated  by  the  other  party 
as  a  rescission,  although  the  latter  has  not  yet  performed  all  the 
things  which  it  would  have  been  required  to  perform,  had  such 
conveyance  not  been  made. 

2.  CoNTBACTB,  §  272* — tchcn  J^ringing  of  action  sufficient  to  show 
contract  treated  as  rescinded.  Where  one  of  the  parties  to  a  con- 
tract for  the  exchange  of  realty  brings  an  action  against  the  other 
to  recover  damages  for  a  breach  of  the  contract  after  a  conveyance 
by  such  other  to  a  third  person  of  the  property  he  had  agreed  to 
exchange,  the  bringing  of  such  is  equivalent  to  treating  the  con- 
tract as  rescinded. 

3.  Damages,  §  66* — what  proper  measure  on  I>reach  of  contract 
to  exchange  realty.  In  an  action  to  recover  damages  for  breach  of 
a  contract  to  exchange  realty,  the  measure  of  damages  is  the  dif- 
ference between  the  value  of  the  property  agreed  to  be  conveyed 
by  plaintiff  to  defendant  and  that  which  defendant  agreed  to  con- 
vey to  plaintiff. 

•See  nilnoto  Motes  DlseBt,  Vols.  XI  to  XV.  and  CmniiUitlTe  Quarterly,  same 
t<9le  and  section  number. 
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Janet  8.  Winters^  Appellee,  y.  Aurora,  Elgin  &  Chicago 

Railways  Company,  Appellant. 

Oen.  No.  21,8S9.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  Ulb  Hon.  Rich- 
ABD  E.  BuBKE,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  with  finding  of  fact.  Opinion  filed  February 
14,  1916.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

Statement  of  the  Case. 

Action  by  Janet  S.  Winters,  plaintiff,  against 
Aurora,  Elgin  &  Chicago  Railways  Company,  defend- 
ant, to  recover  for  personal  injuries.  From  a  judg- 
ment for  plaintiff  for  $7,500,  defendant  appeals. 

The  declaration,  consisting  of  one  count,  charged 
as  negligence  defendant's  failure  to  remoye  a  certain 
door  or  covering  from  over  the  steps  of  the  car  on 
which  plaintiff  was  a  passenger,  and  carelessly,  neg- 
ligently and  improperly  permitting  the  door  or  cov- 
ering to  remain  upon  the  platform  of  said  car  and 
upon  and  over  the  steps  thereof,  rendering  the  same 
dangerous  and  hazardous  as  to  the  plaintiff,  and  care- 
lessly and  negligently  failing  to  notify  and  warn  plain- 
tiff as  to  the  condition  and  position  of  said  door  or 
covering  over  said  steps  and  the  dangers  incident 
thereto;  that  plaintiff,  in  consequence  of  such  neg- 
ligence, while  in  the  exercise  of  ordinary  care,  and 
during  the  nighttime  when  it  was  dark,  and  while  at- 
tempting to  leave  said  car,  under  the  direction  of  de- 
fendant's servant,  stepped  from  and  off  the  door  or 
covering  of  said  steps,  instead  of  stepping  down  to 
and  upon  the  steps  and  from  said  steps  down  to  and 
upon  the  ground,  causing  plaintiff  to  fall  and  to  be 
precipitated  a  great  distance  from  said  car  down  to 
and  upon  the  ground,  injuring  her,  etc.  The  evidence 
showed  that  on  the  day  of  the  accident  to  plaintiff  she 
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took  defendant's  car  at  Bellwood  with  the  intention 
of  leaving  it  at  I)es  Plaines  avenue,  Forest  Park. 

It  was  not  denied  that  defendant's  ear  platforms 
were  equipped  with  flaps,  which  let  down  from  the 
steps  and  were  kept  down  wt^ile  the  cars  were  in  mo- 
tion. The  evidence  showed  that  at  stations  where  de- 
fendant maintained  elevated  platforms,  passengers  got 
off  the  cars  on  a  level,  without  the  raising  of  the  flaps 
fr<»n  the  steps;  where  station  platforms  were  upon 
the  ground  the  flaps  were  raised  so  that  passengers 
alighted  by  walking  down  the  steps,  which  ran  down- 
ward to  the  station  platform. 

It  appeared  that  at  the  time  of  the  accident  the  car 
had  stopped  at  the  Des  Plaines  avenue  station  and 
remained  stationary  until  after  the  accident.  Plaintiff, 
who  was  seated  in  the  car,  came  out  on  the  platform 
and  took  hold  of  a  perpendicular  rod  with  her  left 
hand  and  of  another  part  of  the  car  with  her  right 
hand.  Plaintiff  testified  that  it  was  dark  and  that  she 
stepped  off  of  the  car  expecting  to  step  on  a  step  lead- 
ing from  the  car  platform,  but  as  there  was  no  step 
there,  she  fell. 

Plaintiff  testified  also  that  it  was  suflSciently  light 
so  that  she  saw  plainly  that  the  vestibule  door  was 
open  and  knew  the  flap  was  down  over  the  steps  when 
she  started  to  get  off,  and  that  she  looked  down  for  the 
express  purpose  of  seeing  where  she  was  walking. 

She  testified  further  that  she  knew  that  the  first  step 
down  would  be  some  little  distance  inside  the  sheath- 
ing of  the  car  and  kept  that  in  mind.  Also,  that  she 
knew  the  flap  was  down  over  the  steps  when  she  started 
to  get  off. 

Plaintiff  had  many  times  traveled  upon  defendant's 
car  between  Bellwood  and  Des  Plaines  avenue  station, 
Forest  Park,  and  was  cognizant  of  the  construction  of 
the  car  platform  and  of  the  station  platforms  at  both 
of  these  stations. 

There  was  evidence  that  she  told  two  persons  that 
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she  was  pushed  off  the  train.  One  of  them,  Dr.  Pick- 
ard,  produced  a  statement  signed  by  plaintiff  to  that 
effect.  Plaintiff  claims  that  the  paper  she  signed  was 
in  blank  at  the  time  she  signed  it,  but  there  was  evi- 
dence against  such  claim. 

She  also  testified  that  it  was  dark  upon  the  platform 
at  the  time  of  the  accident.  Her  sister-in-law,  who  w«^p 
with  her,  testified  that  it  was  suflSciently  light  so  that 
she  could  plainly  see  that  the  vestibule  door  was  open. 

Several  witnesses  testified  as  to  the  abundance  of 
light,  both  on  the  platform  of  the  car  and  around  Des 
Plaines  avenue.  In  the  testimony  of  some  of  the  wit- 
nesses, lights  were  specifically  mentioned  as  follows: 
About  twenty-five  feet  from  the  station  platform  was 
the  entrance  archway  of  Forest  Park,  on  which  were 
seven  clusters  of  60-watt  forty  candle-power  tungsten 
lamps  with  five  lights  in  each  cluster,  which  threw 
1,400  candle-power  of  brilliant  tungsten  illumination 
directly  onto  defendant's  train,  the  vestibule  door  and 
the  platform  from  which  plaintiff  alighted;  lights  in 
the  tower  of  Forest  Park,  about  fifteen  feet  removed 
from  the  station  platform,  and  an  arc  lamp  on  a  pole 
thirty-five  feet  high  just  inside  the  entrance  to  Forest 
Park,  with  a  lighting  power  of  3,500  candles;  two 
street  electric  lights  within  fifty  and  one  hundred  feet 
of  defendant's  track;  four  clusters  of  incandescent 
lights  of  five  lights  each  on  the  crossing  gates,  and  a 
cluster  of  lights  on  the  watchman's  shanty  immediately 
west  of  Des  Plaines  avenue;  a  cluster  of  lights  on  a 
pole  on  the  east  side  of  Des  Plaines  avenue;  also 
tungsten  and  gas  arcs  on  the  front  porch  of  a  fruit 
store  just  south  of  defendant's  tracks;  all  of  which 
were  burning  at  the  time  of  the  accident. 

Plaintiff  testified  that  she  was  carried  after  the  ac- 
cident. Other  witnesses  testified  that  she  walked. 
Plaintiff  also  attributed  the  ailments  from  which  she 
was  suffering  to  injuries  received  as  the  result  of  her 
fall  from  defendant's  car,  while  there  was  evidence 
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that  all  of  the  important  physical  ailments  of  which 
she  complained  existed  prior  to  her  fall  from  defend- 
ant's car.  She  also  testified  that  after  the  accident 
she  was  an  invalid  and  unable  to  do  her  own  work. 
Disinterested  witnesses  testified  to  the  contrary, 

David  J.  Pbffbbs,  Eobebt  J.  Wing  and  Franklin  B. 
HussBY,  for  appellant. 

James  L.  Bynxjm,  for  appellee;  Bebnhabdt  Fbank, 
of  connseL 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Cabbiebs,  I  476* — when  evidence  sufficient  to  aJioio  contribu- 
tory negligence.  In  an  action  by  a  passenger  to  recover  for  in- 
juries alleged  to  have  been  caused  by  the  carrier's  negligence  In 
failing  to  lift  the  platform  covering  the  steps  of  the  car,  whereby 
plaintiff  fell  and  was  injured  in  alighting,  evidence  examined  and 
held  to  show  a  lack  of  prudence  on  plalntifTs  part  constituting 
contributory  negligence. 

2.  Appeal  and  ebbob,  §  1802* — when  reversal  without  remand 
authorized.  Under  section  120  of  the  Practice  Act  (J.  &  A.  If  8657), 
the  Appellate  Court  has  power,  on  appeal  from  the  judgment  of 
the  trial  court,  to  reverse  a  judgment  without  remanding  the  cause 
where  the  weight  of  the  evidence  does  not  justify  the  verdict 

•See  niliMls  Notes  Digest,  Vols.  XI  to  XT,  and  CumnlottTO  Quarterly,  •ame 
teplo  and  ■oction  number. 
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MeiHshausen  ▼.  Alter,  198  111.  App.  &6. 


HeMry  Mef««hau9en  et  al^  Appellees,  t.  Louis  C.  Alter 
et  al«,  on  appeal  of  Walter  D.  Brad  en,  Appellant. 

Gen.  No.  31,860.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jksse 
A.  Baldwin,  Judge,  presiding.  Heard  in  this  oourt  al;  the  October 
term,  1915.  Affirmed.  Opinion  filed  February  14,  1916.  Rehearing 
denied  February  28,  1916. 


Statement  of  the  Ca^e. 

Bill  by  Henry  Meinshausen  and  others,  complain- 
ants, against  Louis  C.  Alter,  Walter  D.  Braden  and 
others,  defendants,  to  foreclose  a  trust  deed.  From 
a  decree  of  foreclosure  ordering  the  sale  of  the  prop- 
erty to  satisfy  the  amount  found  due  by  the  master's 
report,  defendant  Braden  appeals. 

It  app<?ared  the  trust  deed  foreclosed  was  given  to 
secure  the  principal  sum  of  $1,500  and  interest,  pay- 
able half  yearly,  the  interest  being  evidenced  by  coupon 
interest  notes  of  $45  each.  Two  of  these  notes  matured 
and  were  not  paid  at  the  time  the  bill  was  filed.  The 
mortgaged  property  had  before  this  time  been  sold  for 
taxes  and  the  certificate  of  sale  was  outstanding,  un- 
canceled and  unreleased,  at  the  time  the  bill  was  filed. 
The  trust  deed  contained  a  covenant  authorizing  the 
legal  holder  of  the  indebtedness  \o  declare  due  the 
whole  amount  unpaid  upon  default  in  payment  of  any 
interest  coupon  for  thirty  days,  or  in  the  event  of 
failure  to  pay  taxes  on  the  mortgaged  premises  when 
due.  In  accordance  with  these  provisions,  complain- 
ants declared  the  whole  sum  due  by  reason  of  the 
nonpayment  of  the  two  interest  coupons  and  the  non- 
payment of  taxes  and  the  sale  of  the  mortgaged  prem- 
ises by  reason  of  such  nonpayment. 

Defendant  Braden  confessed  and  endeavored  by  his 
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answer  to  avoid  the  legal  consequences  of  these  facts, 
lie  contended  that  his  agent  paid  these  interest  coupons 
at  the  place  ir here  they  were  payable ;  that  the  person 
to  whom  the  interest  was  paid  delivered  to  appellant's 
agent  two  coupon  interest  notes  for  $45  each,  duly 
canceled.  It  transpired  that  these  coupon  interest 
notes  did  not  relate  to  the  mortgaged  property,  but 
to  other  property  near  by,  which  was  mortgaged  by 
another  trust  deed  to  the  same  trustee  and  was  of 
like  tenor,  date  and  amount  as  that  secured  by  the 
trust  deed  foreclosed.  There  were  many  other  such 
trust  deeds  in  many  essential  particulars  the  same  as 
that  fouAd  in  the  bill  in  the  record,  but  covering  other, 
though  contiguous,  property.  It  appeared  that  there 
was  some  negligence  on  the  part  of  the  agent  of  de- 
fendant paying  in  two  coupons  due  under  a  trust  deed 
covering  property  other  than  that  secured  by  the  trust 
deed  in  this  record,  although  complainants  denied  this. 

JogBPH  B06ENBBRG,  for  appellant. 

Albxander  H.  Heyman,  for  appellees. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

"L  PnifCiPAi.  AND  AGENT,  |  149* — When  principal  h4)un€  Oy  negli- 
gence  of  agent.  Negligence  of  an  agent  in  accepting  interest  eou- 
ponB  from  another  mortg&ge  than  that  of  the  principal  on  which 
he  had  been  directed  to  pay  the  Interest  is  negligence  of  the  prin- 
cipaL 

2.  MoBTGAGES,  §  599* — When  ownership  of  certificate  of  sale  no 
defense  on  foreclosure  for  failure  to  pay  taxes.  The  ownership  by 
the  mortgagor  of  the  certificate  of  sale  of  the  mortgaged  property 
which  had  been  sold  for  nonpayment  of  taxes  is  no  defense  on  the 
forecloBare  of  the  mortgage  under  a  provision  therein  authorizing 
*Jie  legal  holder  of  the  indebtedness  to  declare  due  the  whole 
amount  unpaid  In  the  event  of  failure  to  pay  taxes  on  the  mort- 
gaged premises  when  due. 
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Anderson  v.  Malm,  198  111.  App.  68. 


Hilda  M.  Anderson,  Appellant,  t.  Riehard  Malm,  Ap- 
pellee. 

Gen.  No.  21,893. 

1.  Libel  and  slandeb,  §  145* — when  evidence  not  auffldent  to 
show  accusation  of  fornication.  Evidence  in  an  action  of  slander 
examined  and  held  not  sufficient  to  show  that  defendant  had  ac- 
cused plaintiff  of  fornication. 

2.  Libel  and  slander,  §  56* — when  communication  privileged. 
Words  spoken  by  the  pastor  of  a  church  while  matters  concern- 
ing a  member's  conduct  are  under  Inquiry  at  a  regular  meeting 
of  the  congregation  are  privileged  and  not  actionable  in  the  ab- 
sence of  express  malice,  when  spoken  by  the  pastor  as  pastor  and 
presiding  officer  of  the  meeting. 

3.  Libel  and  slandeb,  §  145* — when  evidence  insufficient  to  show 
slander.  In  an  action  of  slander,  evidence  held  to  show  that  the 
utterance  complained  of  was  spoken  by  defendant  as  pastor  of  a 
congregation  and  presiding  officer  of  a  meeting  of  the  congregation 
at  which  matters  concerning  plaintifTs  conduct  were  under  inquiry, 
and  that  they  were  spoken  in  lieu  of  defendant's  duty. 

4.  Libel  and  slandeb,  §  160* — when  questions  of  privileged  comr 
munication  and  malice  for  court.  In  an  action  of  slander,  condition 
of  proofs  at  close  of  plaintiff's  case  held  to  be  such  as  to  render 
the  questions  of  privileged  communication  and  malice  for  the  deter^ 
mination  of  the  court. 

5.  Libel  and  slandeb, — when  direction  of  verdict  proper.  In 
an  action  of  slander,  evidence  examined  and  held  to  warrant  the 
directing  of  a  verdict  for  defendant 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  Honobe,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1915.     Affirmed.     Opinion  filed  February  14,  1916. 

James  J.  Leahy,  for  appellant;  Albebt  0.  Olson, 
of  counsel. 

ViCTOB  Elting  and  Channing  L.  Sbntz,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

•See  Illinois  Notes  Digest.  Vols.  XI  to  XV,  and  CmnulatlTe  Quarterly,  same 
topic  and  section  number. 
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This  is  an  action  of  slander  instituted  by  plaintiff, 
a  member  of  the  First  Scandinavian  Church  of  Win- 
netka  in  Cook  county,  and  a  manicurist  and  hairdresser 
by  occupation,  against  the  defendant,  the  pastor  of  the 
church.  Plaintiff,  at  the  time  the  words  complained 
about  were  uttered,  was  in  process  of  being  disciplined 
for  certain  alleged  misconduct  on  her  part  in  her  rela- 
tionship as  a  member  of  the  church,  and  the  question 
of  expelling  plaintiff  was  before  a  meeting  of  the  con- 
gregation for  discussion.  Defendant  as  pastor  was  in 
charge  of  the  meeting.  The  conduct  of  plaintiff  as 
a  creator  of  disturbances  was  discussed  at  the  meet- 
ing. It  is  alleged  that  defendant  during  the  meeting 
requested  plaintiff  to  ask  forgiveness,  and  plaintiff 
avers  that  what  defendant  said  and  did  at  that  meet- 
ing amounted  to  charging  her  with  being  guilty  of 
fornication.  The  talks  at  the  meeting  by  the  defendant 
and  the  church  members  were  in  the  Swedish  language. 
The  culpable  words  spoken  by  defendant  in  Swedish 
are  in  the  declaration  averred  to  be  equivalent  to  the 
following  words  in  the  English  language:  ** Hilda 
Anderson  is  to  ask  for  forgiveness.  It  is  not  necessary 
for  us  to  talk  about  that'^  (meaning  the  charge  for 
which  plaintiff  should  ask  forgiveness).  '*I  can  read 
it  in  God's  word."  Thereupon  defendant  turned  to 
the  5th  chapter  of  the  First  Epistle  of  St.  Paul  to  the 
Corinthians  (a  chapter  found  in  the  New  Testament 
division  of  the  King  James*  revision  of  the  Holy 
Bible),  and  read  therefrom  as  follows: 

**It  is  reported  commonly  that  there  is  fornication 
among  you,  and  such  fornication  as  is  not  so  mu(»h  as 
named  among  the  Gentiles,  that  one  should  have  his 
father's  wife. 

**2.  And  ye  are  puffed  up,  and  have  not  rather 
mourned,  that  he  that  hath  done  this  deed  might  be 
taken  away  from  among  you. 

**3.  For  I  verily,  as  absent  in  body,  but  present  in 
spirit,  have  judged  already,  as  though  I  were  present, 
coQceming  htm  that  hath  so  done  this  deed. 
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**4.  In  the  name  of  our  Lord  Jesus  Christ,  when 
ye  are  gathered  together,  and  my  spirit,  with  the  power 
of  our  Lord  Jesus  Christ. 

**5.  To  deliver  such  an  one  unto  Satan  for  the 
destruction  of  the  flesh,  that  the  spirit  may  be  saved  in 
the  day  of  the  Lord  Jesus. 

**6.  Your  glorying  is  not  good.  Know  ye  not  that 
a  little  leaven  leaventh  the  whole  lump? 

**7.  Purge  out  therefore  the  old  leaven,  that  ye 
may  be  a  new  lump,  as  ye  are  unleavened.  For  even 
Christ  our  passover  is  sacrificed  for  us : 

*'8.  Therefore  let  us  keep  the  feast,  not  with  old 
leaven,  neither  with  the  leaven  of  malice  and  wicked- 
ness; but  with  the  unleavened  bread  of  sincerity  and 
truth. 

**9.  I  wrote  unto  you  in  an  epistle  not  to  company 
with  fornicators: 

*  *  10.  Yet  not  altogether  with  the  fornicators  of  this 
world,  or  with  the  covetous,  or  extortioners,  or  with 
idolaters ;  for  then  must  ye  needs  go  out  of  the  world. 

*'ll.  But  I  have  written  unto  you  not  to  keep  com- 
pany, if  any  man  that  is  called  a  brother  be  a  fornica- 
tor, or  covetous,  or  an  idolater,  or  a  railer,  or  a  drunk- 
ard, or  an  extortioner ;  with  such  an  one  ng  not  to  eat. 

**12.  For  what  have  I  to  do  to  judge  them  also  that 
are  without!    do  not  ye  judge  them  that  are  within  I 

**13.  But  them  that  are  without  God  judgeth. 
Therefore  put  away  from  among  yourselves  that 
wicked  person.^' 

Plaintiff  says  that  by  the  reading  of  this  chapter 
defendant  intended  to  charge  her  with  being  guilty  of 
fornication,  to  her  damage  $10,000.  Defendant  pleaded 
the  general  issue  and  the  One- Year  Statute  of  Limita- 
tions, to  which  pleas  a  similiter  and  replication  were 
filed. 

At  the  conclusion  of  plaintiff's  proofs  the  court,  ou 
motion  of  defendant,  instructed  a  verdict  in  his  favor 
and  plaintiff  appeals. 

From  plaintiff's  testimony  we  gather  that  she  has  a 
fertile  imagination  which  leads  her  to  erroneously 
construe  the  language  and  actions  of  her  pastor  and 
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some  of  the  oflScers  of  the  church  and  members  of  its 
congregation.  Certainly,  after  a  most  careful  reading 
and  ireighing  of  her  testimony  and  her  letters  pro- 
duced on  cross-examination,  we  are  unable  to  conclude 
that  any  serious  or  slanderous  charges  were  made 
against  her  by  defendant,  notwithstanding  we  may  be 
impressed  with  the  fact  that  plaintiff  herself  may  hon- 
estly, though  misguidedly,  believe  that  the  conclusions 
she  has  drawn  from  her  pastor's  words  and  actions 
are  correct.  She  seems  to  have  been  an  active  church 
worker  in  good  standing  and  rej^ute  with  her  pastor 
and  fellow-members  until  the  occurrence  of  the  events 
which  resulted  in  this  action  and  another  which  she 
has  brought  against  her  pastor  and  one  Gus  Nelson, 
a  trustee  of  the  church,  for  ''conniving''  together,  as 
she  says,  to  oust  her  from  membership  in  the  churdi. 
At  a  regular  meeting  of  the  church  members  of  either 
the  10th  or  17th  of  February,  1912,  the  exact  date  be- 
ing in  some  doubt  from  plaintiff's  proof,  and  at  which 
meeting  she  was  expelled  as  a  member  of  the  church, 
no  word  was  said,  as  appears  from  the  averments  of 
the  declaration  or  the  testimony  of  plaintiff,  which 
constitute  actionable  slander.  Plaintiff  on  cross-ex- 
amination testified  that  the  only  reason  she  had  to 
think  that  defendant  slandered  her  was  his  reading  of 
the  chapter  from  the  **  Corinthians "  set  out  in  haec 
verba  in  this  opinion.  It  would  seem  to  us  that  the 
purpose  of  defendant's  reading  of  this  chapter  was  to 
convey  to  the  members  present  the  fact  that  there  was 
biblical  authority  for  putting  a  member  out  of  the 
church.  The  eleventh  verse  enumerates  the  offenders 
with  whom  Christians  should  not  associate,  and  from 
which  it  may  naturally  be  inferred  that  if  any  such 
there  be  in  the  church,  they  should  be  put  out,  not 
retained  to  corrupt  by  their  baneful  influence  the  other 
members.  These  are  the  words  of  the  eleventh  verse : 
**Bnt  now  I  have  written  unto  you  not  to  keep  com- 
pany, if  any  man  that  is  called  a  brother  be  a  fornica- 
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tor,  or  covetous,  or  an  idolater,  or  a  railer,  or  a  drunk- 
ard, or  an  extortioner ;  with  such  an  one  no  not  to  eat. '  * 
These  are  the  words  of  St.  Paul  to  the  Corinthians — 
a  Saint  of  great  influence  in  all  the  Christian  churches, 
regardless  of  denominational  belief,  and  an  unimpeach- 
able authority  throughout  Christendom.  Plaintiff  cer- 
tainly was  not  justified  in  concluding  that  defendant 
intended,  by  the  reading  of  chapter  5  of  the  Krst 
Epistle  of  St.  Paul  to  the  Corinthians,  or  by  any  word 
alleged  to  have  been  uttered  by  him  on  that  occasion, 
to  charge  her  with  being  a  **  fornicator. "  No  word 
alleged  to  have  been  spoken  by  him  on  that  occasion 
is  susceptible  of  any  such  interpretation.  We  judge 
from  plaintiff's  testimony  and  her  letters  in  evidence 
that  if  she  was  guilty  of  any  of  the  enumerated  of- 
fenses, it  was  not  the  major  one  of  ** fornication,"  bu{ 
the  minor  one  of  being  a  ** railer;"  but  even  such  a 
conclusion  would  not  be  warranted  firom  the  proofs 
found  in  the  record. 

It  is  contended  that  the  words  spoken  on  the  occasion 
on  which  they  were  uttered  constituted  a  privileged 
communication,  and  that  in  order  for  plaintiff  to  re- 
cover she  must  prove  that  express  malice  incited  their 
utterance.  We  think  that  the  matters  concerning 
plaintiff  were  under  inquiry  at  a  regular  meeting  of 
the  congregation,  and  that  the  words  there  spoken  by 
the  defendant  as  the  pastor  of  the  church  and  as  pre- 
siding oflScer  of  the  meeting  were  in  the  line  of  his 
duty  and  were  privileged  and  not  actionable  unless 
the  ingredient  of  express  malice  entered  into  them. 
As  to  the  presence  of  malice,  the  record  is  silent.  The 
occasion  will  not  justify  any  inference  of  malice — ^not 
even  the  slight  malice  argued  by  counsel  for  plaintiff 
as  being  sufficiently  present  to  impel  the  learned  trial 
judge  to  submit  the  cause  to  the  jury.  In  the  condi- 
tion of  the  proofs  at  the  conclusion  of  plaintiff's  case 
the  questions  of  privileged  communication  and  malice 
were  questions  of  law  for  the  judgment  of  the  court 
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and  not  of  fact  for  the  determination  of  the  jury.  The 
action  of  the  learned  trial  judge  in  instructing  a  ver- 
dict for  defendant  was  right. 

The  meeting  at  which  defendant  is  alleged  to  have 
uttered  the  slanderous  words  complained  about  was 
one  of  the  regular  meetings  of  the  church  members, 
and  the  matters  discussed  at  that  meeting  related  to 
the  government  of  the  church  and  the  discipline  of  the 
plaintiff  member,  at  which  meeting  the  defendant,  as 
pastor,  was  the  regular  presiding  officer,  and  what  he 
said  and  did  there  were  within  the  line  of  his  duties ; 
therefore  the  words  uttered  were  clearly  privileged. 
The  question  of  the  discipline  of  plaintiff  was  proper- 
ly before  the  meeting,  and  defendant,  as  the  pastor  of 
the  church,  had  the  right  to  say  the  things  he  did  about 
and  concerning  plaintiff  if  he  believed  in  their  truth 
and  said  them  from  a  sense  of  duty  in  order  to  aid 
the  members  of  the  church  in  determining  whether 
plaintiff  should  be  retained  as  a  member  or  dismissed. 
Everett  v,  DeLong,  144  111.  App.  496. 

We  think  that  the  text  in  Newell  on  Slander,  sec. 
567  (3rd  Ed.)  is  applicable  to  the  facts  in  this  record, 
where  the  author  lays  down  the  following  rule : 

**If,  however,  the  occasion  is  one  of  qualified  priv- 
ilege only,  the'  burden  is  cast  upon  the  plaintiff  of 
proving  actual  malice  on  the  part  of  the  defendant,  and 
if  he  gives  no  such  evidence,  it  is  the  duty  of  the  court 
to  nonsuit  him  or  to  direct  a  verdict  for  the  defend- 
ant.''   McDavitt  V.  Boyer,  169  111.  475. 

We  think  the  declaration  is  obnoxious  to  a  demurrer, 
for  the  words  spoken  and  the  occasion  of  their  utter- 
ance, which  fully  appear  in  the  declaration,  do  not  con- 
stitute actionable  slander. 

The  judgment  of  the  Circuit  Court  being  without 
error,  is  affirmed. 

Affirmed. 
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George  J.  Sayer^  Appellee,  t.  Andrew  i.  0'€oiinell,  Ap- 
pellant. 

Oen.  No.  21,928.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Charles 
A.  WiLUAMS,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.     Opinion  filed  February  14,  1916. 


Statement  of  the  Case. 

Action  by  George  J.  Sayer,  plaintiff,  against  Andrew 
J.  0*Connell,  defendant,  to  recover  rent. 

The  Municipal  Court  entered  a  judgment  by  confes- 
sion for  rent  and  attorney's  foes,  under  a  power  con- 
tained in  a  lease  set  forth  in  the  statement  of  claim, 
in  favor  of  plaintiff  and  against  defendant  for  the  sum 
of  $1,181.  Defendant  afterwards  made  a  motion  to 
vacate  the  judgment  on  the  single  contention  and  claim 
that  the  court  had  no  jurisdiction  to  enter  it.  No  af- 
fidavits were  filed  in  support  of  this  motion  and  no 
claim  made  of  meritorious  defense  to  the  amount  of 
the  judgment  or  any  part  of  it. 

Defendant  grounded  his  motion  upon  the  fact  thut  in 
the  statement  of  claim  it  is  recited  that  the  lease  con- 
taining the  power,  of  attorney  authorizing  the  con- 
fession of  judgment  was  lost  or  mislaid.  It  appeared 
by  an  averment  in  the  statement  of  claim  that  a  sworn 
copy  was  filed  in  its  place  and  this  fact  was  not  denied 
by  defendant.  It  was  further  set  forth  in  the  state- 
ment of  claim  that  the  copy  of  the  lease  attached  to 
such  statement  had  been  admitted  by  defendant  in  an- 
other action  between  the  same  parties  to  be  an  exact 
duplicate  of  the  original  lease;  and  it  was  also  ad- 
mitted by  defendant  that  the  original  lease  was  exe- 
cuted by  him.  Plaintiff  also  averred  in  his  statement 
of  claim  that  the  said  lease  had  never  been  assigned 
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or  transferred  to  any  other  person.    The  trial  judge 
denied  the  motion  to  vacate,  and  defendant  appeals. 

Fulton,  Gabey  &  Deutschman  and  D.  T.  Alexandeb, 
for  appellant. 

Stein,  Mayeb  &  Stein,  for  appellee. 

Mb,  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beclslon. 

1.  JxTDOMEnr,  §  II* — when  validity  presumed.  On  appeal,  where 
tbe  eYidence  shows  that  the  judgment  appealed  from  was  entered 
in  open  court,  all  presumptions  in  favor  of  its  validity  must  be 
indulged. 

2.  JuBiSDicnoN,  §  38* — when  not  affected  by  loss  of  instrument 
in  suit.  A  court  is  not  without  Jurisdiction  to  render  a  Judgment 
for  rent  because  the  original  lease  is  lost  or  mislaid  where  a  sworn 
copy  is  introduced,  especially  where  such  copy  is  admitted  by  de- 
fendant to  be  a  true  copy. 


WtUiain  Rauen,  Appellee,  t.  Andrew  Benson,  Appellant. 

Gen.  No.  21,967. 

Municipal  Coubt  of  Chicago,  §  13 • — when  statement  of  claim 
insufficient,  A  statement  of  claim  in  an  action  of  the  first  class 
in  the  Municipal  Court  of  Chicago,  the  material  averments  of  which 
are  that  "plaintiff's  claim  is  for  the  value  of  goods  appropriated 
by  defendants  of  the  kind  and  value  as  follows/'  setting  out  there-. 
after  a  list  of  certain  personal  property,  is  insufficient  in  that  it 
does  not  state  a  cause  of  action  cognizable  by  the  courts  under 
settled  rules  of  procedure. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
▲.  Williams,  Judge,  presiding.    Heard  in  this  court  at  the  October 
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term,  1915.     Reversed  and  remanded.     Opinion  filed  Fel)ruar7  14, 
1916.     Rehearing  denied  February  28,  1916.. 

Bentley,  Burling  &  Swan,  for  appellant. 
George  Remus,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Appellant  brings  the  statutory  record  in  this  case 
to  this  court  for  review.  Appellee  has  failed  to  ap- 
pear or  favor  us  with  brief  or  argument. 

Judgment  was  rendered  upon  the  finding  of  the 
court  in  favor  of  appellee  against  appellant  for  $663, 
and  appellant  says  that  the  amended  statement  of 
claim  under  which  the  cause  went  to  trial  does  not 
state  a  cause  of  action.  This  case  is  one  of  the  *' first 
class"  under  the  Municipal  Court  Act  and  is  a  ''con- 
tract claim." 

The  material  averments  of  the  statement  of  claim 
are  that  ''plaintiff's  claim  is  for  the  value  of  goods 
appropriated  by  defendants  of  the  kind  and  value  as 
follows" — setting  out  a  list  of  certain  personal  prop- 
erty alleged  to  be  of  the  aggregate  value  of  $1,744.60. 
Thi«  is  not  the  statement  of  a  claim  resting  either  in 
contract  or  tort.  No  contractual  relation  is  stated  to 
exist  between  the  parties  and  nothing  is  alleged  which 
in  law  constitutes  a  tort.  If  the  statement  of  claim 
defectively  set  forth  a  cause  of  action,  the  finding  and 
judgment  of  the  court  would  be  a  sufficient  curative. 
But  where  the  statement  found  in  the  record  fails,  as 
does  this,  to  state  any  cause  of  action,  no  subsequent 
proceeding,  finding  or  judgment  will  aid  it.  On  such 
a  statement  nought  can  be  predicated,  as  it  presents 
nothing  upon  which  any  presumption  can  be  based. 
While  the  statement  need  not  state  a  cause  of  action 
"with  the  particularity  required  at  common  law  "  still 
it  must  state  some  cause  of  action  cognizable  by  the 
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courts  under  settled  rules  of  procedure.  Gilman  v. 
Chicago  Railways  Co.,  268  EL  305,  and  Walter  Cabinet 
Co,  V.  Russell,  250  111.  416,  amply  sustain  the  foregoing 
legal  conclusions. 

The  judgment  of  the  Municipal  Court  is  reversed 
and  the  cause  is  remanded. 

Reversed  and  remanded. 


Eoyal  Colliery  Compaiiy)  Appellee,  y.  Alwart  Brothers 

Coal  Company,  Appellant. 

Oen.  No.  30,344.    (Net  to  be  reported  in  full.) 

Appeal  from  the  Munclpal  Court  of  Chicago;  the  Hon.  James  C. 
Mabtix,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Affirmed.  Opinion  filed  February  16,  1916. 
Rehearing  deaied  March  15,  1916. 

Statement  of  the  Case. 

Action  by  Royal  Colliery  Company,  a  corporation, 
plaintiflF,  against  Alwart  Brothers  Coal  Company,  a 
corporation,  defendant,  to  recover  the  value  of  certain 
coal  sold  by  plaintiff  to  defendant.  From  a  judgment 
for  plaintiff  for  $1,155,  defendant  appeals. 

The  evidence  showed  that  plaintiff  was  in  the  busi- 
ness of  mining  and  shipping  coal,  having  its  mines  at 
Virden,  Illinois.  Defendant  was  a  coal  dealer  in  the 
City  of  Chicago,  and  had  a  contract  with  the  board  of 
education  to  supply  part  of  tlie  coal  used  in  the  Chi- 
cHgo  public  schools.  On  the  25th  day  of  July,  1911, 
plaintiff  and  defendant  entered  into  a  written  con- 
tract whereby  plaintiff  agreed  to  sell,  and  defendant 
agreed  to  buy,  approximateh  20,000  tons  of  lumj)  and 
egg  coal  at  a  price  of  $1.07i/3  per  ton  at  the  mines }  said 
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coal  to  be  shipped  in  approximately  equal  quantities 
(about  2,500  tons  per  month)  between  the  date  of  the 
contract  and  March  31, 1912,  as  ordered,  and  payments 
to  be  made  at  Virden  on  the  20th  of  each  calendar 
month  for  fifty  per  cent,  of  all  coal  shipped  during 
the  previous  month ;  the  balance  to  be  paid  for  on  the 
10th  of  the  second  month  following  shipment. 

In  January,  1912,  there  arose  between  the  parties 
some  difficulty  with  reference  to  this  contract.  Dur- 
ing the  period  that  the  school  coal  contract  had  to  run, 
defendant  needed  certain  coal  known  as  **  washed 
coal,"  however,  the  transaction  for  washed  coal  was 
to  be  considered  separate  and  apart  from  the  trans- 
actions involving  the  school  coal  contract.  It  was  also 
understood  that  payment  for  the  washed  coal  was  to 
be  made  on  the  10th  of  the  month  following  shipment. 

The  evidence  is  undisputed  that  there  was  furnished 
by  plaintiff  to  defendant  washed  coal  as  set  forth  in  its 
statement  of  claim,  amounting  to  $1,485.37,  and  that 
the  coal  represented  by  the  first  item  was  delivered  on 
February  20,  1912. 

During  January,  1912,  there  was  delivered  to  defend- 
ant on  the  school  coal  contract,  coal  valued  at  $1,817.08. 
Under  the  terms  of  the  school  coal  contract  there  was 
due  on  February  20th  the  sum  of  $908.54.  There  was 
also  due  at  this  time  $268.11  for  washed  coal  delivered 
in  January. 

On  February  20th  defendant  sent  plaintiff  a  voucher 
check  for  $1,100,  which  voucher  check  stated  that  it 
was  a  payment '  *  on  account. ' '  This  check  was  received 
by  plaintiff  and  was  paid  in  due  course. 

On  June  15,  1912,  defendant  sent  a  voucher  check 
to  the  plaintiff  for  the  sum  of  $376.40.    This  voucher 
check  had  on  its  back  the  following  memoranda : 
^'3/26  Bill  rend.  $1209.72 

3/7    Bill  rend.  121.66 

2/20  Bill  rend.  133.99 

1485.37 
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1911 

10/5    Cr.  memo. 
26  Cr.  memo. 

Cr. 
139 
144 

4.49 
13.92 

18.41 

1911 

11/3    Cash 
1912 
2/21  Cash 

27.38 
1100.00 

1503.78 


376.40'' 
This  check  was  received  and  deposited  by  plaintiff 
and  paid.    It  will  be  seen  that  the  defendant  in  the 
voucher  check  applied  the  $1,100  payment  of  Febru- 
ary 20th  on  the  washed  coal  account. 

It  further  appeared  from  the  evidence  that  after  the 
beginning  of  this  suit,  plaintiff,  on  October  15, 1912,  be- 
gan an  action  against  the  defendant  in  the  United 
States  District  Court,  in  which  suit  plaintiff  filed  the 
ordinary  common  counts,  alleging  damages  in  the  sum 
of  $5,000.  Defendant  pleaded  the  general  issue.  That 
suit  arose  out  of  a  controversy  with  reference  to  the 
school  coal  contract.  After  suit  was  begun  in  the 
United  States  District  Court  by  plaintiff,  defendant 
began  an  action  in  the  Municipal  Court  of  Chicago  to 
recover  damages  which  it  claimed  to  have  sustained 
because  of  plaintiff's  failure  to  fulfil  the  school  coal 
contract.  This  cause  was  removed  to  the  United 
States  District  Court  and  the  two  cases  were  tried  to- 
gether. 

Defendant  claimed  that  in  the  trial  of  these  two  cases 
in  the  United  States  District  Court,  plaintiff  admitted 
that  the  $1,100  paid  on  February  20th  was  applied  on 
the  washed  coal  account  and  not  on  the  school  coal 
contract;  that  according  to  plaintiff's  accounts,  there 
submitted  in  evidence,  the  $1,100  payment  was  not 
applied  by  plaintiff  on  the  school  coal  contract;  that 
nil  the  coal  ordered  and  delivered  previously  to  Jan- 
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uary  had  been  paid  for;  that  no  coal  was  ordered 
under  the'  school  coal  contract  February  20th,  and 
therefore  plaintiff  in  that  case  was  suing  for  only  the 
coal  ordered  and  sold  during  the  months  of  January 
and  February ;  that  there  was  due  for  said  coal  not  to 
exceed  $3,523 ;  that  there  was  proven  in  that  case  dam- 
ages not  to  exceed  $1,200 ;  that  the  interest  due  on  any 
theory  of  the  case  could  not  have  been  more  than 
$175,  making  a  total  of  $4,898 ;  that  therefore  the  ver- 
dict for  $5,081.95  rendered  in  the  United  States  Dis- 
trict Court  proceeding  could  have  been  arrived  at  only 
on  the  theory  that  the  $1,100  payment  in  question  had 
not  been  applied  on  the  school  coal  contract;  that  the 
judgment  entered  on  said  verdict  was  res  adjudicata 
of  that  fact;  that  with  the  elimination  of  that  ques- 
tion here,  there  was  no  furthefr  issue  to  be  determined, 
consequently  plaintiff  had  no  cause  of  action,  as  the 
payment  of  $1,100  and  the  check  for  $376.40  consti- 
tuted full  payment  of  the  amount  due  for  washed  coal, 
the  subject-matter  of  the  present  suit. 

Plaintiff  contended  that  its  suit  in  the  United  States 
District  Court  was  not  for  the  value  of  said  coal  at  the 
contract  price,  but  for  the  market  value  thereof,  to- 
gether with  damages  for  defendant's  failure  to  order 
coal  in  quantities  provided  for  in  the  school  coal  con- 
tract, during  the  months  prior  to  January;  that  it 
based  its  right  to  a  recovery  for  damages  upon  an 
alleged  breach  of  the  contract  by  defendant ;  that  the 
$1,100  pajTnent  was  applied  by  it  on  the  school  coal 
contract,  and  that  the  jury  in  the  United  States  Dis- 
trict Court  proceeding  so  found. 

In  support  of  their  respective  contentions,  both 
parties  introduced  testimony  as  to  the  proceedings  in 
the  United  States  District  Court,  not  only  as  to 
the  evidence  there  offered,  but  also  the  rulings  of  the 
court  thereon,  the  pleadings  and  the  instructions  to 
the  jury.  This  testimony  was  given  by  the  respective 
attorneys  who  represented  the  parties  in  the  litigation 
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both  in  the  United  States  District  Court  and  in  the 
proceeding  at  bar. 

It  appeared  from  the  evidence  that  the  testimony 
in  the  proceeding  in  the  United  States  District  Court 
showed  that  up  to  February  20th  about  7,500  tons  of 
coal  had  been  delivered  to  defendant  under  the  school 
coal  contract,  3262.02  tons  of  which  were  furnished  be- 
tween January  12th  and  February  20th ;  that  on  Feb- 
ruary 20th  defendant  demanded  that  the  balance  of  the 
coal  due  under  the  school  coal  contract  (12,500  tons) 
be  delivered  during  the  remainder  of  the  contract  pe- 
riod, viz.,  by  April  1;  that  upon  plaintiff's  refusal  to 
comply  therewith,  defendant  declined  to  order  any  more 
coal  from  plaintiff ;  that  plaintiff  claimed  that  the  fail- 
ure to  order  coal  as  provided  for  under  the  contract, 
at  the  rate  of  2,500  tons  per  month,  constituted  a 
breach  of  the  contract,  by  reason  of  which  breach 
plaintiff  had  the  right  to  recover  any  damages  suf- 
fered as  a  result  thereof,  also  for  the  coal  delivered 
during  January  and  February,  on  the  basis  of  the 
market  value,  and  not  upon  the  contract  price. 

The  evidence  further  showed  that  in  the  course  of 
the  trial  in  the  United  States  District  Court  it  ap- 
peared that  after  this  contract  had  been  entered  into, 
the  price  of  coal  declined  to  a  figure  below  the  price 
therein  provided  for,  during  the  months  of  August, 
September  and  October;  that  during  said  period,  de- 
fendant's orders  fell  considerably  below  the  monthly 
quota;  that  during  November,  when  the  price  of  coal 
rose  above  the  contract  price,  defendant  ordered  2,000 
tons — ^nearly  the  full  quota;  that  during  December, 
when  the  price  again  declined,  defendant  ordered  only 
1,000  tons;  that  during  January  and  February,  1912, 
when  the  weather  became  cold,  the  price  of  coal  ad- 
vanced sharply;  that  because  of  defendant's  failure  to 
order  coal  as  contracted  for,  plaintiff  had  made  certain 
contracts  with  other  people,  so  that  when  defendant 
ordered  in  larger  quantities  in  January,  the  plaintiff, 
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by  reason  of  these  emergency  contracts,  was  unable  to 
commence  deliveries  to  defendant  until  January  12th ; 
that  the  amount  of  coal  delivered  from  January  12th 
to  February  20th  was  practically  on  a  basis  of  2,500 
tons  per  month. 

It  appeared  further  from  the  evidence  in  the  case 
at  bar  that  in  the  suit  in  the  United  States  District 
Court,  defendant's  statement  of  claim  in  the  Munici- 
pal Court  of  Chicago  was  introduced,  showing  the 
market  price  of  coal  during  January  and  February 
was  $2  and  $1.75  per  ton,  respectively;  that  plaintiff 
introduced  evidence  showing  the  market  price  day  by 
day;  that  defendant  claimed  the  market  price  of  coal 
during  January  and  February  ranged  as  follows : 

'*  January  10  to  16 $2.25  per  ton 

do       16  to  25 1.75 

do       25  to  31    1.78 

Feby.      2  &    3   1.90 

do         4  to    9    1.65 

do       10  to  19    1.95 

do       19  &  20    1.60" 

It  further  appeared  that  in  the  United  States  Dis- 
trict Court,  Paul  J.  Alwart,  secretary  of  the  defendant 
company,  testified  that  the  payment  of  $1,100  was 
originally  intended  as  payment  of  the  $908.54  due  Feb- 
ruary 20th  for  January  coal  deliveries  under  the  school 
coal  contract,  and  an  item  of  $268.11  due  for  washed 
coal,  but  that  later,  viz.,  in  June,  he  applied  the  entire 
amount  in  payment  of  the  sum  due  for  washed  coal, 
and  that  plaintiff  acquiesced  in  such  action.  It  further 
appears  that  defendant  based  its  claim  for  the  applica- 
tion of  the  $1,100  on  the  washed  coal  account,  upon 
the  fact  that  the  voucher  check  for  $376.40  showed  that 
the  $1,100  was  applied  by  defendant  to  the  payment 
of  all  washed  coal.  This  was  also  testified  to  by  Mr. 
Alwart  in  the  case  at  bar. 

It  further  appeared  that  in  the  United  States  Dis- 
trict Court  proceeding  there  was  evidence  that  the 
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washed  coal  account  was  separate  from  the  school  coal 
contract,  and  that  plaintiff  and  defendant  had  agreed 
that  the  washed  coal  account  be  taken  care  of  inde- 
pendently of  any  difBculties  arising  with  reference  to 
the  school  coal  contract ;  that  A.  J.  Maloney,  vice  presi- 
dent of  the  plaintiff  company,  testified  that  the  $1,100 
was  applied  on  the  amount  due  for  coal  delivered  in 
January  on  the  school  coal  contract,  and  on  the  washed 
coal  delivered  in  January;  that  afterwards  (in  May) 
the  defendant,  by  separate  check,  paid  for  the  washed 
coal  delivered  during  January,  whereupon  the  entire 
sum  of  $1,100  was  applied  on  the  amount  due  on  the 
school  coal  contract.  It  further  appeared  that  in  the 
United  States  District  Court  proceeding,  the  question 
whether  or  not  the  contract  had  been  breached  was  one 
of  fact,  and  that  the  jury  were  instructed  that  if  they 
believed  from  the  evidence  that  the  contract  had  been 
breached,  plaintiff  might  recover  the  market  value  of 
the  coal  sued  for. 

On  this  state  of  the  record,  defendant  contended: 
First,  that  its  voucher  check  for  $376.40  was  tendered 
to  plaintiff  as  a  payment  in  full  for  the  washed  coal 
in  question,  this  contention  being  based  upon  the  fact 
that  the  voucher  check  contained  on  the  back  the  mem- 
oranda set  forth  above;  that  plaintiff,  by  accepting 
this  check  acquiesced  in  the  application  of  the  $1,100 
to  the  payment  of  the  amount  due  on  the  washed  coal 
account;  that,  in  fact,  the  giving  of  this  voucher  check 
and  the  acceptance  thereof  constituted  an  agreement 
on  the  part  of  plaintiff  to  accept  this  check  in  full  for 
the  washed  coal.  And  counsel  for  defendant  argued 
that  under  the  facts,  the  court  should  have  held  as  a 
matter  of  law  that  this  constituted  a  contract. 

Defendant  also  maintained  that  the  jury  in  the 
United  States  court  proceeding  had  determined  as  a 
matter  of  fact  tliat  defendant  had  not  been  credited 
with  the  sum  of  $1,100  on  the  amount  due  under  the 


74  Appellate  Coubts  of  Illinois. 

Royal  Colliery  Co.  v.  Alwart  Brothers  Coal  Co.,  198  III.  App.  67. 

school  coal  contract,  but  on  the  contrary,  that  the 
jnry  by  their  verdict  had  found  that  plaintiff  had  ap- 
plied said  $1,100  in  pajinent  of  the  amount  due  on 
the  washed  coal  account;  that  therefore  such  ** essen- 
tial fact  having  been  determined  by  a  court  of  com- 
petent jurisdiction  may  not  be  again  passed  on  by 
another  court  in  litigation  between  the  same  parties." 
Defendant  contended  that,  under  the  facts  in  evi- 
dence in  the  case  at  bar,  it  appears  conclusively  that 
the  verdict  of  the  jury  (in  the  United  States  District 
Court  proceeding)  can  only  be  reconciled  with  the 
theory  that  the  plaintiff  had  not  applied  the  $1,100 
to  the  school  coal  contract. 

John  A.  McKeown,  for  appellant. 

Peiank  Crozier,  for  appellee. 

Mr.  PREsmiNG  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Deeision. 

1.  Payment,  §  36* — when  transfer  of  payment  to  different  ac- 
count not  implied  as  matter  of  law.  Thfe  acceptance  of  a  check 
which  bears  on  it  an  indorsement  stating  that  a  previous  payment 
had  been  made  on  a  specified  one  of  two  accounts  between  the 
parties  does  not,  as  a  matter  of  law^  constitute  an  agreement  that 
such  application  shall  be  made  of  the  prior  payment  which  had 
been  previously  credited  to  the  other  account,  but  the  question  as 
to  whether  such  agreement  arose  is  one  of  fact  for  the  Jury. 

2.  Payment,  §  29* — when  evidence  sufficient  to  support  finding 
as  to  application.  Evidence  examined  and  held  sufficient  to  sup- 
port finding  as  to  agreement  as  to  application  of  payment. 

3.  EsTOPPEjr^,  §  16* — when  question  of  estoppel  by  verdict  for 
jury.  The  question  as  to  whether  or  not  there  is  an  estoppel  by 
verdict  is  for  the  jury. 

•See  Illinois  Notes  Digest,  YoU.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Henry  Finkelsteln,  Plaintiff  in  Error,  r.  Illinois  Cen- 
tral Railroad  Company,  Defendant  in  Error. 

Gen.  No.  20,439. 

1.  Cabbiebs,  S  248* — when  evidence  sufllcient  to  show  written 
contract  for  carriage  of  live  stock.  In  an  action  by  a  shipper  of  live 
stock  against  the  carrier  to  recover  for  injuries  alleged  to  have 
been  caused  to  the  stock  by  defendant's  negligence,  plaintiffs  evi- 
dence examined  and  held  to  show  that  a  written  contract  for  the 
carriage  of  the  stock  had  been  entered  Into. 

2.  Cabbiebs,  §  248* — when  introduction  in  evidence  of  written 
contract  for  carriage  of  live  stock  essential.  In  an  action  by  a  ship- 
per of  live  stock  against  the  carrier  to  recover  for  injuries  alleged 
to  have  been  caused  to  the  stock  by  defendant's  negligence,  where 
it  appears  from  plaintiifs  evidence  that  a  written  contract  had 
been  entered  Into  for  the  carriage  of  the  stock,  it  is  Incumbent 
upon  plaintiff  to  introduce  the  contract  in  evidence. 

3.  Carbiebs,  §  248* — when  duty  to  introduce  wh^ole  of  written 
contract  not  relieved.  In  an  action  by  a  shipper  against  a  carrier 
of  live  stock  to  recover  for  injuries  to  stock,  where  it  appears  from 
plaintifTs  evidence  that  he  entered  into  a  written  contract  with 
defendant,  and  plaintiff  offers  to  Introduce  only  a  part  thereof  not 
showing  a  contract,  plaintiffs  contention  that  he  is  relieved  from 
the  duty  of  introducing  other  parts  of  the  contract  because  he  had 
not  read  and  did  not  know  of  nor  assent  to  the  conditions  con- 
tained in  such  parts,  cannot  be  sustained,  but  the  whole  contract 
must  be  introduced,  and  if  defendant  introduces  evidence  show- 
ing that  any  of  its  provisions  preclude  recovery,  plaintiff  must  in- 
troduce evidence  showing  the  Inapplicability  of  such  provisions. 

EJrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  Cav- 
EBI.T,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Affirmed.  Opinion  filed  February  16,  1916. 
Rehearing  denied  March  3,  1916. 

• 

Statement  by  the  Court.  This  is  a  suit  to  recover 
damages  sustained  by  plaintiff  in  error  (plaintitT  be- 
low), by  reason  of  tbe  alleged  negligence  of  the  de- 
fendant in  error  (defendant  below),  in  the  shipment 
of  horses  and  mules  over  the  defendant's  line  or  road. 

Plaintiff's  statement  of  claim  alleges  that  one  mule 

•See  nilnols  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
iopie  and  section  mamber. 
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and  two  horses,  the  property  of  the  plaintiff,  were 
shipped  from  Assumption,  Illinois,  on  or  about  May 
11,  1912,  to  Chicago,  Illinois,  arriving  at  their  destina- 
tion May  13th;  that  the  damages  were  incurred  be- 
cause of  unreasonable  delay  in  the  transit  of  the  said 
property;  and  that  the  amount  of  said  damage  was  in 
the  sum  of  one  hundred  and  fifty  dollars. 

In  the  aflSdavit  of  merits,  defendant  denied  that  it 
was  guilty  of  negligence  or  any  unreasonable  delay  in 
the  handling  of  the  shipment  in  question;  that  the 
damage,  if  any,  was  due  to  the  viciousness  of  the  ani- 
mals and  the  manner  in  which  they  were  loaded  into 
the  car  by  plaintiff,  who  was  charged  with  the  loading 
thereof,  and  not  to  any  negligence  on  its  part;  and 
further  alleged  that  a  written  contract  had  been  en- 
tered into  with  reference  to  said  shipment ;  that  under 
said  contract  the  liability  of  defendant,  if  any,  was 
limited;  and  that  the  valuation  set  upon  the  stock  al- 
leged to  have  been  injured  was  in  excess  of  the  amount 
set  forth  in  said  contract;  furthermore,  that  said  con- 
tract provided  that  no  claim  for  loss  or  damage  should 
be  valid  against  defendant  unless  such  claim  be  put  in 
writing,  verified,  and  delivered  to  the  general  freight 
agent  of  the  defendant  company,  or  to  the  agent  of 
defendant  at  the  station  from  which  the  shipment  was 
made,  or  to  the  agent  at  the  point  of  destination,  with- 
in ten  days  from  the  time  said  shipment  was  removed 
from  said  car;  and  that  plaintiff  failed  to  give  such 
notice,  wherefore  he  could  not  maintain  his  action. 

Upon  the  trial  below  a  jury  was  waived  and  the 
cause  submitted  to  the  court  for  trial.  The  court 
found  the  issues  for  the  defendant,  at  the  close  of  the 
plaintiff's  case,  and  entered  judgment  for  costs  against 
the  plaintiff ;  to  reverse  which  plaintiff  has  prosecuted 
this  writ  of  error. 

Eugene  L.  Gabey  and  Archie  J.  Deutschman,  for 
plaintiff  in  error ;  Frank  D.  Pulton  anJ  John  M. 
Rankin,  of  counsel. 
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Vernon  W.  Foster  and  Calhoun,  Lyford  &  Sheean, 
for  defendant  in  error ;  J.  G.  Drennan,  of  counsel. 

Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

In  urging  a  reversal,  plaintiff  contends  that  the  evi- 
dence on  behalf  of  plaintiff  shows  a  prima  facie  case 
of  common-law  liability.  In  support  of  said  conten- 
tion he  insists  that  he  has  proven:  ^^ First,  delivery  of 
the  horses  to  the  defendant  in  good  condition  at  As- 
sumption, Illinois;  second,  filling  instructions  to  the 
carrier  of  the  consignee  and  destination;  third,  the 
reasonable  and  customary  time  required  for  such 
transit  by  the  carrier ;  fourth,  a  longer  period  of  time 
for  the  transportation  of  the  horses  than  such  usual 
and  customary  time ;  fifth,  arrival  of  horses  at  destina- 
tion in  damaged  condition ;  and  sixth,  amount  of  dam- 
age, if  any,  suffered  by  plaintiff  as  a  result  thereof.  ^ ' 

It  is  true  plaintiff  did  show  these  facts,  and  if  those 
were  the  only  facts  shown,  plaintiff's  contention  would 
be  tenable.  Defendant,  however,  in  its  affidavit  of 
merits,  asserted  that  there  was  a  written  contract  be- 
tween plaintiff  and  defendant,  containing  certain  pro- 
visions, among  which  was  the  one  with  reference  to 
filing  claim  within  ten  days,  of  loss  or  damage  suf- 
fered, which,  not  having  been  complied  with  by 
plaintiff,  prevented  a  recovery.  Plaintiff  contends, 
however,  that  there  was  no  written  contract  entered 
into  by  him;  that  because  the  provisions  contained 
therein  were  not  read  by  him,  were  not  called  to  his 
attention  by  defendant,  and  were  not  assented  to  by 
him,  therefore  he  was  not  bound  by  them. 

Plaintiff  stated  in  his  testimony  that  at  the  time  he 
made  the  shipment  in  question,  the  defendant's  agent 
at  Assumption,  the  initial  point  of  shipment,  said, 
**sign  your  bill;"  that  he  signed  it,  and  '*he  gave  mc 
a  contract,  and  I  went  away.''  Repeatedly  in  the 
course  of  his  testimony  plaintiff  used  the  word  **con- 
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tract/ ^  and  counsel  for  plaintiff  offered  the  contract 
at  the  time  of  the  trial,  for  the  purpose  of  showing 
the  initial  point  of  shipment  and  the  destination.  De- 
fendant objected,  insisting  that  the  entire  contract  be 
placed  in  evidence.  At  this  time  it  was  practically  ad- 
mitted by  defendant  that  the  initial  point  of  shipment 
was  Assumption  and  the  destination  was  Chicago,  Illi- 
nois ;  whereupon  counsel  for  plaintiff  said,  *  *  All  right 
then,  we  will  not  offer  it.'^  Later  on,  after  cross-ex- 
amination of  plaintiff  had  been  completed,  his  counsel 
made  the  following  offer : 

**I  offer  that  portion  of  the  contract,  showing  the 
initial  point.  Assumption,  showing  the  destination 
Chicago,  Illinois,  the  consignee  and  the  consignor, 
showing  the  number  of  horses  and  the  number  of  the 
car.  ^ ' 

On  objection  being  made,  the  court  sustained  the 
objection,  on  the  ground  that  the  entire  written  con- 
tract should  be  introduced  in  evidence. 

It  furthermore  appeared  from  the  evidence  that 
plaintiff  had  been  in  the  habit  of  making  two  or  three 
shipments  per  week  for  a  period  of  about  four  years, 
and  that  he  had  entered  into  more  than  four  hundred 
transactions  identical  with  the  one  in  question.  Plain- 
tiff also  testified  that  he  never  read  any  of  the  con- 
tracts, although  they  were  signed  by  him,  and  that  his 
attention  was  never  called  to  the  contents  thereof. 

While  plaintiff  contends  that  the  number  of  times  h^ 
made  shipments,  and  the  circumstances  in  attendance 
cannot  be  considered  as  rebutting  the  positive  testi- 
mony that  he  had  not  read  these  contracts,  and  had 
no  knowledge  of  their  contents,  so  as  to  be  bound  there- 
by, and  while  defendant  contends  to  the  contrary,  it 
is  not  necessary  for  us  to  determine  that  issue,  because 
that  contention  does  not  go  to  the  question  whether  or 
not  there  was  a  contract  but  to  the  question  whether 
or  not  plaintiff  was  bound  by  it. 

The  real  question  in  this  case  is,  whether  or  not 
from  the  evidence  offered  by  plaintiff,  it  appeared  that 
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a  written  contract  had  been  entered  into.  If  so,  under 
the  ruling  in  Kitza  v.  Oregon  Short  Line  R.  Co.,  169 
TIL  App.  609,  and  in  Burtless  v.  Oregon  Short  Line 
R.  Co.,  180  Dl.  App.  249,  it  was  incumbent  upon  plain- 
tiff to  offer  the  written  contract  in  evidence,  and  if 
necessary  because  of  evidence  offered  by  the  defend- 
ant as  to  the  application  of  any  provisions  therein  pre- 
cluding a  recovery,  then  to  introduce  evidence,  if  any 
there  was,  to  show  why  the  provisions  in  said  contract 
relied  upon  by  defendant  to  defeat  a  recovery  did  not 
control.    Wabash  R.  Co.  V.Thomas,  222111.  337.    ■ 

As  already  stated,  plaintiff  said  he  signed  a  paper, 
which  he  repeatedly  designated  as  a  contract;  plain- 
tiff's counsel  repeatedly  referred  to  this  paper  as  a 
contract.  Counsel  also  used  the  language  heretofore 
quoted : 

"I  offer  that  portion  of  the  contract,  showing  the 
initial  point,  Assumption,  showing  the  destination  Chi- 
cago, Illinois,  the  consignee  and  the  consignor,  show- 
ing the  number  of  horses  and  the  number  of  the  car.** 

The  reason  counsel  gave  for  offering  only  so  much 
of  the  contract  was  that  the  other  conditions  therein 
were  not  binding,  because  under  the  testimony  of  the 
plaintiff,  he  had  never  read  them,  they  were  unknown 
to  him,  his  attention  had  never  been  called  to  them, 
that  therefore  he  could  not  be  said  to  have  assented 
thereto.  But  that  was  a  conclusion  to  be  arrived  at 
not  by  counsel  or  by  the  plaintiff,  but  by  the  court, 
and  the  court  could  not  arrive  at  any  conclusion  un- 
less the  contract  was  in  evidence. 

The  contract  itself  appears  in  the  record  in  this  eaare 
and  is  iharked  ''Plaintiff's  Exhibit  1,"  for  identifica- 
tion. This  record  was  prepared  by  counsel  for  plain- 
tiff, and  the  contract  can  have  been  placed  in  the  record 
only  to  show  that  it  contained  that  part  which  was 
offered  in  evidence  the  refusal  of  which  is  assigned  as 
error.  From  the  record  in  this  case  it  is  clear  that 
there  was  a  written  contract.  Whether  or  not  all  the 
conditions  in  said  contract  were  binding  whether  or  not 
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the  limitations  contained  therein  were  contrary  to  the 
law  of  our  State,  were  questions  to  be  determined  by 
the  court,  sitting  both  as  court  and  jury.  But  in  the 
absence  of  the  contract  he  could  not  pass  thereon. 

Plaintiff  contended  during  the  oral  argument  be- 
fore this  court,  and,  inferentially  at  least,  in  his  brief, 
that  he  could  offer  any  portion  of  the  contract  he  de- 
sired, and  if  defendant  wished  to  have  the  benefit  of 
any  other  part  of  the  contract,  he  had  the  privilege  of 
introducing  it  in  evidence,  and  that  it  was  not  plain- 
tiff's duty  to  do  so.  Counsel  refers  us  to  cases  where- 
in portions  of  letters  or  records  of  title  were  offered 
in  evidence  and  objection  was  made  that  the  entire 
letter  or  record  should  have  been  offered  in  evidence, 
but  the  court  held  that  the  party  might  offer  such  part 
of  letter  or  record  as  he  desires,  and  the  other  party, 
if  he  desires  the  benefit  of  the  whole  letter  or  record, 
might  then  offer  it  in  evidence.  However,  in  those 
cases  it  was  not  a  question  of  a  written  memorandum 
indicating  a  contract  either  in  part  or  entirely,  but 
such  memorandum  or  the  part  thereof  which  was  of- 
fered was  simply  evidence  in  corroboration  or  con- 
tradiction of  the  various  contentions  of  the  parties. 

Counsel,  on  this  phase  of  the  case,  place  considera- 
ble reliance  in  the  case  of  Gemherling  v.  Grand  Trunk 
Western  Ry.  Co.,  192  111.  App.  53.  In  that  case  the 
plaintiff  produced  a  bill  of  lading  that  had  been  issued 
by  the  defendant  to  the  plaintiff,  and  offered  in  evi- 
dence only  the  face  of  it.  Objection  was  made  that 
the  plaintiff  should  introduce  the  entire  bill  of  lading, 
including  certain  printed  conditions  on  the  back  there- 
of. The  court,  however,  permitted  the  plaintiff  to  in- 
troduce only  the  face  of  it.  The  defendant  excepted 
to  the  ruling,  but  did  not  offer  at  any  time  to  introduce 
the  back  of  it.  We  upheld  the  ruling  of  the  court  be- 
low, and  stated  that  defendant  had  the  right  to  intro- 
duce said  portion  if  it  saw  fit. 

However,  the  facts  in  that  case  were  quite  different 
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from  those  in  the  case  at  bar.  There  the  court  ad- 
mittedly had  before  it  a  written  instrument.  The  face 
of  the  bill  of  lading  was  a  complete  written  contract  in 
itself,  or  a  written  receipt  of  the  shipment  for  trans- 
portation, and  under  our  authorities  it  could  be  either 
or  both.  The  written  conditions  on  the  back,  as  far 
as  the  evidence  in  that  case  showed,  were  not  necessary 
to  the  interpretation  of  the  face  of  the  bill,  and  if 
they  in  any  way  limited  the  right  of  recovery  as  estab- 
lished by  the  face  of  the  bill  of  lading  containing  the 
same,  either  as  a  contract  or  a  receipt,  or  both,  then 
it  remained  for  the  defendant  to  offer  the  same  and 
show  that  under  the  law  he  was  entitled  to  the  benefit 
of  such  limitation.  But  such  was  not  the  situation  in 
the  case  at  bar.  The  written  contract  itself  was  not 
offered  in  evidence,  but  only  ''that  portion  of  the 
contract,  showing  the  initial  point,  Assumption,  show- 
ing the  destination,  Chicago,  Illinois,  the  consignee  and 
the  consignor,  showing  the  number  of  horses  and  the 
number  of  the  car. '  *  These  facts  in  themselves  did  not 
establish  a  written  contract  or  a  written  form  of  re- 
ceipt. Moreover,  these  facts  had  already  been  proven 
in  the  case,  and  in  fact  were  not  denied  in  the  aflBdavit 
of  merits.  Therefore,  the  offered  portion  of  the  con- 
tract was  not  necessary  for  that  purpose.  The  facts 
in  the  case  at  bar  make  the  case  of  Gemherling  v.  Grand 
Trunk  Western  Ry.  Co.,  supra,  inapplicable,  and  plain- 
tiff *s  counsel  refer  us  to  no  case  wherein  the  facts  and 
the  law  support  his  contention. 

As  stated  above,  the  evidence  shows  very  clearly 
that  the  contract  between  these  parties  was  in  writing, 
and  that  it  was  not  offered  in  evidence.  Plaintiff  coulcl 
not  recover  on  an  oral  contract  when  the  evidence 
showed  a  written  contract  existed.  Therefore,  the 
court  did  not  err  in  finding  the  issues  for  the  defend- 
ant. 

For  the  foregoing  reasons,  the  judgment  will  be  af- 
firmed. 

Affirmed. 

Vol.  CXCVIII  6 
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Anna  Cox^  Defendant  in  Error,  y.  Rhodes  Ayenue  Hos- 
pital, Plaintiir  in  Error. 

Gen.  No.  20,708.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Lockwood 
Hoi^ORE,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  February  16, 
1916.. 


Statement  of  the  Case. 

Action  of  trespass  on  the  case  by  Anna  Cox,  plain- 
tiff, against  Rhodes  Avenue  Hospital  and  Dr.  Frank 
Deacon,  defendants,  for  the  recovery  of  damages  for 
the  alleged  wrongful  detention  amounting  to  false  im- 
prisonment in  the  hospital  conducted  by  defendant 
company.  During  the  trial  Dr.  Deacon  was  dismissed 
from  the  case  and  the  trial  proceeded  against  the  hos- 
pital company  alone. 

In  the  amended  declaration  it  was  alleged  that  de- 
fendants were  operating  the  Rhodes  Avenue  Hospital 
for  profit;  that  plaintiff  was  a  patient  therein  for  re- 
ward; that  she  was  recovering  from  the  effects  of  a 
serious  major  operation  which  had  been  performed  at 
the  hospital ;  that  on  April  9,  1912,  she  was  discharged 
from  further  hospital  treatment  by  her  surgeon,  with 
permission  to  leave  the  hospital  and  return  home; 
that  she  was  in  a  weak  and  highly  nervous,  condition, 
due  to  said  operation,  but  that  she  was  physically  able 
to  leave  said  hospital,  and  attempted  to  do  so;  that 
defendants,  disregarding  their  duty  on  said  date,  de- 
manded that  before  plaintiff  be  permitted  to  leave  the 
hospital  she  sign  a  promissory  note  for  the  sum 
claimed  due  defendants  from  plaintiff,  for  accommoda- 
tion as  a  patient  in  said  hospital;  that  said  note  con- 
tained a  warrant  of  attorney  authorizing  confession 
•of  judgment;  that  defendants  informed  plaintiff  that 
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unless  said  judgment  note  were  signed  she  could  not 
leave  the  hospital;  that  thereupon  defendants  wrong- 
fully and  oppressively  detained  her  in  said  hospital, 
without  probable  or  reasonable  cause,  for  the  space  of 
three  hours,  contrary  to  the  laws  of  the  State  and 
against  the  will  of  the  plaintiff;  that  during  said  un- 
lawful restraint,  defendants  applied  threats  and  vile 
epithets  to  the  plaintiff,  by  reason  of  which  premises 
plaintiff  was  frightened  and  rendered  hysterical  and 
her  weak  condition  aggravated,  and  her  recovery  from 
the  effects  of  said  operation  greatly  retarded ;  further- 
more, that  plaintiff  was  exposed  to  disgrace  and 
injured  in  credit  and  circumstances,  whereby  she  suf- 
fered damages  to  the  extent  of  $5,000.  There  was  a 
second  count  in  the  amended  declaration,  which  the 
court  instructed  the  jury  to  disregard.  To  this  declara- 
tion a  plea  of  general  issue  was  filed. 

On  the  trial  of  the  case  before  the  court  and  jury, 
a  verdict  for  $775  was  returned,  upon  which  judg- 
ment was  rendered,  to  reverse  which  defendant  has 
prosecuted  this  writ  of  error. 

Plaintiff  testified  that  she  entered  defendant's  hospi- 
tal on  March  22,  1912,  to  submit  to  a  comparatively 
minor  operation ;  that  at  that  time  she  gave  to  Dr.  If er- 
tel,  her  surgeon,  $30,  for  which  she  was  given  a  receipt 
by  defendant;  this  $30  was  to  pay  for  one  week's  ac- 
commodation at  the  hospital ;  that  she  was  taken  to  the 
operating  room  on  the  23rd,  but  was  not  then  oper-. 
ated  on  because  it  was  discovered  she  had  other  ail- 
ments ;  that  on  the  25th  she  was  informed  that  she  was 
suffering  with  a  tumor;  that  on  the  27th  she  was  oper- 
ated on  for  fibroid  tumor,  appendicitis,  hemorrhoids, 
and  cyst  of  the  ovary;  that  because  of  these  opera- 
tions she  was  compelled  to  stay  at  the  hospital  longer 
than  the  time  she  had  paid  for;  that  on  April  9th  she 
was  informed  by  Dr.  Hertel  that  she  was  physically 
fit  to  leave  the  hospital;  that  about  five  o'clock  p.  m. 
on  the  same  day  she  was  presented,  by  one   of  the 
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nurses,  with  a  bill  for  $82,  hospital  charges ;  that  her 
physician  also  told  her  that  if  the  bill  was  not  paid  she 
would  have  trouble  with  the  hospital;  that  he  then 
handed  her  a  judgment  note  for  $82  which  he  requested 
her  to  sign  and  which  she  refused  to  execute;  that  at 
th^  time  the  bill  was  presented,  she  had  but  two  or 
three  dollars  in  her  possession  and  that  she  informed 
the  nurse  that  she  could  not  pay  her  bill  then  because 
she  was  unable  to  get  any  money  until  she  could  go 
to  the  bank;  that  she  had  arranged  for  a  taxicab  to 
call  for  her  that  evening  at  six  o'clock;  that  she  was 
later  informed  that  the  taxicab  was  there  for  her  and 
she  was  asked  whether  she  had  signed  the  note  and 
was  told  that  unless  it  was  signed  she  would  not  be  per- 
mitted to  leave  the  hospital;  that  she  requested  that 
the  chauffeur  be  sent  to  her  room,  but  was  informed 
that  he  would  not  be  allowed  to  come  into  the  build- 
ing; that  she  then  went  to  the  window  of  the  building 
and  threw  a  dime  to  the  chauffeur  who  was  standing 
outside,  to  telephone  her  sister  that  she  was  being  de- 
tained and  could  not  come  home;  that  at  eight  o'clock 
that  same  evening  a  lawyer  by  the  name  of  Terwilliger, 
at  the  request  of  plaintiff's  sister,  came  to  the  hospital ; 
that  when  he  came,  he  picked  up  her  suitcase  and 
walked  out  of  the  room  towards  the  stairs;  that  they 
were  met  there  by  the  night  nurse,  and  were  told  that 
she  had  orders  from  the  oflSce  not  to  let  her  go;  that 
she  was,  however,  permitted  to  go  downstairs  so  the 
matter  might  be  discussed  at  the  oflBce ;  that  there  again 
a  talk  was  had  with  the  cashier  who  demanded  that 
plaintiff  either  pay  the  bill  or  sign  a  note  for  the 
amount;  that  finally  Mr.  Terwilliger  stated  that  she 
could  not  be  held  at  the  hospital  for  the  payment  of 
that  debt,  and  that  she  would  pay  same  as  soon  as  she 
was  able  to  do  so;  that  while  such  conversation  took 
place,  someone,  whom  she  believed  to  be  Dr.  Deacon, 
remarked  that  plaintiff  did  not  want  to  pay  her  bill 
because  she  was  a  crook;  that  after  a  little  more  col- 
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loquy  the  door  was  unlocked  and  plaintiff  and  Mr. 
Terwilliger  went  home.  Plaintiff  further  testified  that 
she  was  in  a  weak,  hysterical  condition  thereafter; 
that  she  required  assistance  down  the  stairs  and  to 
her  taxicab;  that  thereafter  she  continued  to  be  in  a 
weak  and  hysterical  condition  as  a  result  of  the  acts 
of  the  defendant  and  that  she  was  not  able  to  do  any 
work  for  six  months  after  she  returned  home  from  the 
hospital. 

Mr.  Terwilliger  was  also  called  as  a  witness,  and 
corroborated  the  statements  of  the  plaintiff  as  to  what 
occurred  while  present,  and  what  he  did.  Also,  that 
when  he  came  to  plaintiff's  room  in  the  hospital  he 
found  plaintiff  in  a  hysterical  condition  and  that  he 
had  to  assist  her  out  of  the  hospital  to  the  taxicab. 

The  chauffeur  corroborated  the  testimony  of  the 
plaintiff  as  to  notifying  her  sister  that  she  was  being 
held  at  the  hospital,  and  that  he  was  not  permitted 
access  to  the  plaintiff  and  that  he  was  ordered  to  take 
his  machine  from  in  front  of  the  hospital;  that  at  the 
time  plaintiff  entered  his  car  she  appeared  to  be  in  a 
weak  condition  and  looked  as  though  she  had  been  cry- 
ing. 

Another  witness,  Dr.  Harpole,  stated  that  he  saw 
plaintiff  on  the  day  after  she  returned  home;  that  he 
found  her  in  a  weak  and  highly  nervous  condition ;  that 
the  occurrence  at  the  hospital  as  related  by  the  plain- 
tiff would  have  a  tendency  to  retard  her  recovery  from 
the  effects  of  the  operation  which  had  been  performed 
on  her. 

On  behalf  of  the  defendant.  Dr.  Deacon  testified  that 
he  knew  nothing  about  the  occurrence  aforementioned, 
because  he  was  not  present.  Dr.  Hertel,  testifying  on 
behalf  of  the  defendant,  also  stated  that  he  knew  noth- 
ing of  the  alleged  altercation  relative  to  the  promis- 
sory note,  and  that  there  were  no  threats  made  against 
plaintiff  in  his  presence.  He  did  state,  however,  that 
he  told  plaintiff  that  she  would  better  settle  the  bill 
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and  save  trouble.  He  also  testified  that  plaintiff  was 
in  a  highly  nervous  condition  before  entering  the  hos- 
pital, and  that  upon  leaving  it  she  was  in  better  con- 
dition than  at  the  time  she  entered  it,  and  that  at  the 
time  of  the  triial  she  looked  better  and  weighed  more 
than  at  the  time  prior  to  the  operation. 

Another  witness  for  the  defendant,  the  supervising 
nurse  at  the  hospital,  testified  that  plaintiff  was  not 
detained  against  her  will;  that  there  were  no  locks 
on  the  doors  of  the  patients '  rooms ;  that  Dr.  Deacon 
was  not  there  at  the  time  in  question ;  that  no  one  called 
plaintiff  names ;  that  when  plaintiff  was  asked  to  pay 
her  bill  she  became  hysterical;  that  plaintiff  said  she 
would  not  pay  it ;  that  she  also  complained  about  Dr. 
Hertel  and  threatened  to  sue  him;  that  plaintiff  used 
the  telephone  that  evening  at  6 :30 ;  that  she  had  never 
heard  of  plaintiff  ^s  alleged  detention  or  the  alterca- 
tion relative  to  the  judgment  note  before  the  suit  was 
started. 

Another  witness  for  the  defendant,  one  of  the  nurses 
at  the  hospital,  testified  that  she  never  made  any 
threats  concerning  plaintiff;  that  nobody  present  made 
any  threats;  that  plaintiff  was  not  asked  to  pay  her 
bill  or  sign  a  note ;  that  she  saw  plaintiff  walking  about 
the  building  along  the  corridors,  between  5:30  and 
7  o'clock  in  the  evening;  that  the  doors  were  never 
locked,  and  that  plaintiff  was  not  detained. 

Eugene  Stewart,  for  plaintiff  in  error. 

AV.  Tlt)or  Ap  Madoc,  for  defendant  in  error. 

Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  False  imprisonment,  §  2* — when  physical  and  forcible  de- 
tention not  essential.  In  an  action  of  trespass  on  the  case  to  re- 
cover   damages    for    the    alleged    wrongful    detention    of    plaintiff, 


*See  Illinois  Notes  DiffeMt,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
topio  and   section  number. 
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amounting  to  false  imprisonment,  in  a  hospital  conducted  by  de- 
fendant company,  it  is  not  essential  to  a  recovery  that  plaintiff 
should  have  been  physically  and  forcibly  detained  by  defendant, 
but  conduct  of  defendant  of  such  character  as  to  make  plaintiff, 
in  her  then  condition,  believe  that  if  she  attempted  to  leave  the 
hospital  she  would  be  forcibly  detained,  constituted  a  wrongful  de- 
tention against  her  will. 

2.  Fai^e  imprisonment,  §  29* — when  question  of  wrongful  de- 
tention one  of  fact.  In  an  action  of  trespass  on  the  case  to  recover 
damages  for  the  alleged  wrongful  detention  of  plaintiff,  amount- 
ing to  false  imprisonment,  in  a  hospital  conducted  by  defendant, 
evidence  examined  and  held  to  present  a  question  of  fact  for  the 
Jory  as  to  whether  plaintiff  had  been  wrongfully  detained  against 
her  wilL 

3.  Falsi  imprisonment,  $  28* — when  evidence  sufficient  to  sup- 
port verdict.  In  an  action  of  trespass  on  the  case  to  recover  dam- 
ages for  the  alleged  wrongful  detention  of  plaintiff,  amounting  to 
false  imprisonment,  in  a  hospital  conducted  by  defendant  com- 
pany, evidence  examined  and  held  sufficient  to  support  a  verdict 
for  plaintiff. 

4.  False  imprisonment,  §  30* — when  instructions  properly  given. 
In  an  action  of  trespass  on  the  case  to  recover  damages  for  wrong- 
ful detention,  amounting  to  false  imprisonment,  instructions  ex- 
amined and  held  properly  given. 

5.  Appeal  and  error,  §  1561* — when  refusal  to  give  instruction 
harmless.  Refusal  to  give  an  instruction  requested  by  defendant 
is  harmless  error  where  as  much  of  the  instruction  as  was  appli- 
cable to  the  facts  had  been  covered  by  other  instructions  given  at 
defendant's  request 

6.  Evidencb,  §  74* — when  conversations  vHth  third  persons  ad- 
missihJe.  Evidence  of  conversations  of  plaintiff  with  others  held 
outside  of  the  presence  of  representatives  of  the  corporation  de- 
fendant are  admissible  when  part  of  the  res  gestw. 

7.  Appeal  and  error,  $  1691* — when  error  in  examining  witness 
waived.  In  an  action  against  a  corporation  defendant,  any  error 
of  counsel  for  plaintiff  in  asking  a  question  of  a  witness,  who  was 
the  superintendent  of  defendant  and  in  actual  control  of  its  affaiis, 
is  waived  where  the  witness  insisted  upon  answering  after  objec- 
tion thereto  was  sustained  and  such  action  of  the  witness  was  con- 
curred in  by  counsel  for  defendant 

8.  Falsb  imprisonment,  S  34* — what  damages  recoverable.  In 
an  action  of  trespass  on  the  case  to  recover  damages  for  wrongful 
detention,  amounting  to  false  imprisonment,  punitive  as  well  as 
actual  damages  are  recoverable. 

*8ee  niinoto  Note*  Di^reit,  Yol«.  XI  to  ILV,  and  CnmalatlTO  Quarterly,  tame 
topic  and  Mctlon  number. 
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9.  False  impbisonment,  §  29* — when  amount  of  recovery  a  ques 
Hon  for  jury.  In  an  action  of  trespass  on  the  case  to  recover  for 
wrongful  detention,  amounting  to  false  imprisonment,  the  question 
of  damages  is  for  the  jury. 

10.  False  imprisonment,  §  37* — when  damages  not  excessive. 
In  an  action  of  trespass  on  the  case  to  recover  for  wrongful  deten- 
tion, amounting  to  false  Imprisonment,  verdict  for  $775  held  not 
excessive. 


The  People  of  the  State  of  Illinois,  Defendant  in  Error, 
T.  Henry  Jaeoby,  Plaintiff  in  Error. 

Gen.  No.  20,817.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  E. 
Ryan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.     Opinion  filed  February  16,  1916. 

Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Illinois 
charging  Henry  Jacoby  with  petit  larceny.  A  jury 
having  been  waived,  the  trial  proceeded  to  hearing 
before  the  court  alone,  who  found  defendant  guilty 
as  charged,  and  sentenced  him  to  the  House  of  Cor- 
rection for  three  months  and  to  pay  a  fine  of  one  dol- 
lar and  costs. 

Defendant  seeks  a  reversal  because,  as  he  alleges, 
there  is  no  proof  that  he  committed  the  crime  of  petit 
larceny  as  charged. 

Defendant  makes  the  further  point,  that  the  amended 
information  was  defective  in  that  it  was  not  filed  until 
all  the  evidence  had  been  heard. 

J.  0.  Kuntz,  the  complaining  witness,  testified  that 
while  riding  on  a  street  car  at  35th  street  in  the  City 
of  Chicago,  on  September  11,  1914,  he  suddenly  found 

•See  IlllnoU  Notes  Dixeiit,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  wuiio 
topic  and  nection  Dumber. 
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that  his  pocketbook  was  missing;  that  he  saw  defend- 
ant jump  oflF  the  car;  that  he  caused  the  car  to  stop 
as  soon  as  possible,  and  ran  back  in  the  direction  the 
defendant  had  taken;  that  when  he  neared  the  de- 
fendant, he  saw  him  ''with  the  pocketbook  in  his 
hand ;  that  he  grabbed  him  and  said,  ' '  Give  her  here, ' ' 
and  that  defendant  handed  him  his  pocketbook;  that 
he  took  hold  of  defendant  and  inquired  for  an  officer, 
when  one  Burgess  stepped  up  and  said,  ''Let  me  have 
him, '  *  whereupon  Kuntz  turned  defendant  over  to  Bur- 
gess, who,  the  evidence  shows,  represented  himself  to 
be  an  officer;  that  a  police  officer  then  arrived  on  the 
scene,  to  whom  Kuntz  related  the  incident;  that  he 
took  defendant  into  custody,  and  when  he  found  that 
Burgess  had  represented  himself  to  be  an  officer  and 
in  fact  was  not,  arrested  him  also;  that  Burgess  re- 
sisted strenuously;  that  finally,  with  the  assistance  of 
another  officer,  the  two  were  arrested. 

Defendant  testified  that  he  resided  in  the  vicinity  of 
35th  street,  and  at  the  time  in  question  was  crossing 
the  street;  that  just  as  he  reached  the  middle  of  the 
street,  he  stooped  down  and  picked  up  a  pocketbook, 
and  just^  as  he  did  so,  Kuntz  grabbed  him ;  that  the 
*' other  fellow  came  running  over — the  big  fellow  that 
was  standing  on  the  corner"  (Burgess)  and  that  a 
struggle  followed,  and  that  was  all  he  knew;  that  he 
was  not  riding  on  any  car  that  day.  On  cross-exam- 
ination he  admitted  knowing  Burgess. 

Burgess,  who  also  testified,  stated  that  on  the  night 
in  question  he  was  standing  on  the  corner;  that  there 
was  a  man  crossing  the  street  on  a  run;  that  "he  ran 
right  up  to  this  young  fellow  here"  (defendant) ;  that 
**it  seemed  like  as  if  he  was  stooping  down,  and  he 
(Kuntz)  jumped  right  on  his  back  and  he  knocked  him 
down,  and  then  four  or  five  colored  fellows  came  along 
there,  and  I  went  over  there  and  recognized  this  young 
fellow  (defendant)  as  being  a  boy  that  I  knew  ever 
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since  he  was  a  kid;''  that  he  said,  **What  is  the  mat- 
ter?" and  defendant  replied,  '*I  don't  know,  this  fel- 
low jumped  on  me;"  that  ho  then  said,  ''Let  me  have 
him ; ' '  that  he  was  merely  trying  to  find  out  what  had 
happened;  that  finally  defendant  said,  ''Well,  it  is  all 
right,"  and  that  defendant  then  handed  Kuntz  some- 
thing, hut  what  it  was  he  did  not  know.  Burgess  also 
denied  having  represented  that  he  was  a  police  of- 
ficer. 

Lee,  Buckley  &  Murphy,  for  plaintiflF  in  error. 

Maclay  Hoyne,  for  defendant  in  error;  Edward  E. 
WiiiSOis",  of  counsel. 

Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1301* — tohen  judgment  presumed  to  have 
"been  based  on  competent  evidence.  On  a  trial  without  a  Jury  It 
Is  presumed  on  a  writ  of  error  that  the  trial  court,  in  entering 
judgment,  considered   only   the  competent  evidence. 

2.  Indictment  and  infobmation,  §  13* — when  delay  in  filing 
amended  information.  On  a  prosecution  for  petit  larceny  where 
the  crime  is  sufficiently  charged  in  the  original  information,  it  is 
not  a  ground  for  reversal  that  an  amended  information  was  not 
filed  until  all  the  evidence  had  been  heard. 

3.  Cbiminal  law,  §  409* — when  point  not  raised  on  trial  not 
considered  on  appeal.  An  objection  to  an  amended  information 
that  it  was  not  filed  until  after  the  evidence  had  been  heard  will 
not  be  considered  on  a  writ  of  error  when  the  point  was  not  raised 
below. 

4.  Labceny,  §  35*" — when  evidence  sufficient  to  support  verdict. 
On  a  prosecution  for  petit  larceny,  evidence  examined  and  held 
to  support  a  finding  of  guilty. 

*See  IlUnols  Notes  Difreat,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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John  Bamming,  Defendant  In  Error,  v.  Charles  E.  Bo- 
land  and  Thomas  Hennessy,  Plaintiffs  in  Error. 

Gen.  No.  21,030.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Court- 
net,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.     Opinion  filed  February  16,  1916. 

Statement  of  the  Case. 

Action  by  John  Eamming,  plaintifT,  against  Charles 
E.  Boland,  Thomas  Heimessy  and  Frederick  Erb,  de- 
fendants. 

Plaintiff 's  statement  of  claim  was  as  follows : 

** Plaintiff's  claim  is  for  labor  and  materials 
furnished  for  carpenter  repairs  and  alterations  to  the 
bnilding  No.  451  E.  41st  street,  Chicago,  Illinois,  done 
between  March  20th  and  April  20th,  1914,  under  orders 
from  defendant,  Frederick  Erb,  the  contractoi*,  agent 
and  superintendent  of  the  repairs  to  said  building  for 
the  owners  thereof,  viz.:  the  defendants  Charles  E. 
Roland  and  Thomas  Hennessy;  that  the  sum  due  this 
plaintiff  for  said  work  and  material  is  $292.29;  that 
the  plaintiff  caused  to  be  served  tlie  notices  prescribed 
by  the  statute  in  relation  to  Mechanic's  liens  upon 
the  said  defendants  Roland  and  Hennessy  on  April  29, 
1914,  and  April  30,  1914,  respectively." 

To  this  statement  of  claim  defendants  filed  separate 
appearances  and  affidavits  of  merits.  Thomas  Hen- 
nessy denied  ownership  of  the  premises,  and  further, 
that  the  statutory  notice  had  been  served  upon  him 
as  set  forth  in  the  statement  of  claim.  Charles  E. 
Eoland  admitted  ownership  of  the  premises  in  ques- 
tion, and  further  alleged  that  with  reference  to  the 
labor  and  materials  sued  for,  the  same  was  the  sub- 
ject-matter of  a  contract  whicli  he  had  entered  into 
with  one  Frederick  Erb,  and  tluit  he  did  not  know  of 
plaintiff's  ever  having  furnished  the  labor  and  mate- 
rials on  the  premises  in  question;  he  further  denied 
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ever  having  received  a  notice  of  lien  claim  as  set  forth 
in  plaintiff's  statement  of  claim.  Frederick  Erb,  as  a 
contractor,  denied  that  he  ever  for  himself,  as  a  con- 
tractor, entered  into  an  agreement  with  plaintiff  to 
furnish  labor  and  materials  for  the  carpenter  repairs 
and  alterations  to  the  building  in  question,  and  further 
denied  that  he  had  a  contract  for  said  repairs  to  said 
building  with  the  owners  thereof. 

The  record  shows  that  plaintiff  dismissed  his  suit 
as  to  defendant  Erb,  and  that  the  court,  trying  the  case 
without  a  jury,  found  the  issues  against  defendants 
Roland  and  Hennessy,  and  assessed  plaintiff's  dam- 
ages in  the  sum  of  $292.29,  for  which  amount  judg- 
ment was  entered,  to  reverse  which  defendants  Roland 
and  Hennessy  prosecute  this  writ  of  error. 

Defendants,  in  urging  a  reversal  of  the  judgment, 
proceeded  upon  the  theory  thaf  plaintiff's  action  was 
brought  under  section  28  of  the  Mechanic's  Lien  Act, 
ch.  82,  Hurd's  Rev.  St.  of  Illinois  for  1911  (J.  &  A. 
jf  7166).  They  contended  that  a  recovery  by  a  sub- 
contractor must  be  against  both  the  owner  and  the 
original  contractor  and  the  judgment  must  be  a  joint 
one,  and  furthermore,  there  must  be  a  proper  ten-day 
notice  served  upon  the  owners ;  that  there  were  no  find- 
ings by  the  court,  nor  recitals  in  the  judgment,  of  the 
facts  required  by  our  statute,  viz.,  that  the  owner  was 
indebted  to  the  contractor,  and  the  date  from  which 
said  lien  attached;  that  in  the  absence  of  such  find- 
ings or  recitals,  (1)  the  court  erred  in  entering  said 
judgment,  and  (2)  said  judgment  is  void. 

Plaintiff  contended  that  under  its  statement  of  claim 
he  might  have  recovered  against  all  the  defendants 
under  the  Mechanic's  Lien  Act,  supra,  if  the  evidence 
showed  that  Frederick  Erb,  as  a  contractor,  ordered  the 
labor  and  materials  sued  for,  or  against  the  owners 
alone,  if  the  evidence  showed  that  the  labor  and  mate- 
rials in  question  were  ordered  by  the  said  Erb  as  the 
agent  or  representative  of  the  owners,  Roland  and 
Hennessy. 
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Benjamin  E.  Cohan,  for  plaintiffs  in  error. 

HoLLETT,  Sauteb  &  Heneel,  f or  defendant  in  error. 

Mb.  Pbesiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Deelslon. 

1.  Mechanics'  uens,  §  97* — tohen  statement  of  claim  sufflcierU 
to  warrant  recovery  against  owners  and  contractor  or  owners  alone. 
In  a  proceeding  under  the  Mechanics'  Liens  Act  (J.  ft  A.  f  7139 
et  teq.)  against  the  owners  and  contractor,  a  statement  of  claim 
that  plaintiff's  claim  "Is  for  labor  and  material  furnished  for  car- 
penter repairs  •  •  ♦  under  orders  from  defendant,  •  ♦  ♦ 
the  contractor,  agent  and  superintendent  of'  the  repairs  to  said 
balldlng  for  the  owners  thereof,  viz.:  the  defendants  *  *  *; 
that  the  plaintiff  caused  to  be  served  the  notices  prescribed  by 
the  statute  In  relation  to  mechanics'  Hens  upon  said  defendants 
*  *  *,"  Is  sufficient  to  support  a  recovery  against  all  the  de- 
fendants. If  the  evidence  -showed  that  the  contractor  defendant  or- 
dered, as  a  contractor,  the  labor  and  materials  sued  for,  or  against 
the  owners  alone.  If  the  evidence  showed  that  the  labor  and  mate- 
rials were  ordered  by  the  contractor  defendant  as  agent  or  repre- 
sentative of  the  owners. 

2.  Mechanics'  liens, — when  issue  of  fact  raised  ty  plead- 
ings. In  a  proceeding  under  the  Mechanics'  Liens  Act  (J.  ft  A. 
Y  7139  et  seq.)  against  a  defendant  alleged  to  have  been  the  con- 
tractor and  defendants  alleged  to  be  owners,  the  former,  by  deny- 
ing that  he  entered  Into  a  contract  with  plaintiff  and  that  he  had 
a  contract  with  the  owners  to  furnish  such  labor  and  materials, 
raises  an  Issue  of  fact,  the  determination  of  which  bears  upon  the 
question  whether  plaintiff  has  the  right  to  recover  against  all  of 
the  defendants  or  against  the  owner  defendants  alone. 

3.  Appeal  and  erbob,  §  1300* — when  submission  of  evidence  on 
issue  presumed.  In  a  proceeding  under  the  Mechanics'  Liens  Act 
(J.  ft  A.  f  7139  et  seq.)  against  a  defendant  alleged  to  have  been 
the  contractor  and  against  defendants  alleged  to  have  been  the 
owners,  where  the  former  raises  an  Issue  of  fact  by  denying  that 
he  entered  Into  a  contract  with  plaintiff  for  the  labor  and  materials 
and  that  he  had  a  contract  with  the  owners  of  the  premises  to  fur- 
nish aald  labor  and  materials.  It  will  be  presumed  that  evidence 
was  submitted  to  determine  such  Issue. 

*8c6  nilnola  Notes  Digest,  Yola.  XI  to  XV,  and  Camollitlve  <)iuurteriy, 
topic  and  leetlon  number. 
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4.  Appeal  and  esbob,  §  1303* — when  evidence  not  preserved  pre- 
sumed sufficient.  On  a  writ  of  error  to  the  Municipal  Court  of 
Chicago,  where  the  evidence  upon  which  the  trial  court  based  its 
judgment  is  not  preserved  by  bill  of  exceptions,  statement  of  facts 
or  stenographic  report,  it  will  be  presumed  that  evidence  offered 
was  sufficient  to  sustain  the  court's  findings  on  the  Issues  and  its 
judgment  thereon. 

5.  Appeal  and  ebbob,  §  1301* — when  correct  application  of  law 
to  facts  presumed.  On  a  writ  of  error  it  is  presumed,  in  the  ab- 
sence of  anything  in  the  record  appearing  affirmatively  to  the  con- 
trary, that  the  court  correctly  applied  the  law  to  the  facts  offered 
in  evidence. 


Clara  Stiefel,  Individually  and  as  Administratrix,  Ap- 
pellee, T.  Amalgamated  Sheet  Metal  Workers' 
Local  Union  No.  73  et  aL,  Appellants. 

Gen.  No.  21,872.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Chables 
M.  FoELL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Appeal  dismissed.  Opinion  filed  Febru- 
ary 16,  1916.     Rehearing  denied  March  1,  1916. 


Statement  of  the  Case. 

Bill  for  specific  performance  of  insurance  contract 
filed  by  Clara  Stiefel,  appellee  and  complainant  below, 
as  administratrix  of  the  estate  of  Abraham  Stiefel, 
deceased,  against  the  Amalgamated  Sheet  Metal  Work- 
ers' Local  Union  No.  73,  International  Alliance,  a  cor- 
poration, and  Thomas  Redding,  Edgar  Ray,  B.  A. 
Schooley  and  Paul  Christman.  From  a  decree  for 
complainant,  defendants  appeal. 

After  a  hearing  upon  the  bill  and  answers,  the  chan- 
cellor found  the  issues  for  complainant  and  entered  a 

•See  Illinoift  Not^s  DIffest,  VoIh.  XI  to  XV,  unci  Cumulative  Qnvterljr. 
tople  iuid  •ectlon  numb<pr. 
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decree  which  incorporated  the  defendants '  joint  prayer 
for  appeal,  and  wherein  the  appeal  was  allowed  upon 
the  filing  by  defendants  of  a  bond  for  $1,600.  The 
record  showed  that  only  three  out  of  the  five  defend- 
ants had  signed  the  bond,  although  the  decree  required 
the  bond  to  be  'filed  by  all  the  defendants,  and  was 
entered  upon  their  joint  prayer. 

Motion  was  made  by  complainant  to  dismiss  the  ap- 
peal for  failure  on  the  part  of  defendants  to  comply 
with  the  prayer  for  appeal  and  order  thereon. 

Cbitice  &  Langille,  for  appellants ;  Daniel  L.  Cbuioe, 
of  counsel. 

BuLKLEY,  More  &  Tallmadgb,  for  appellee. 

Mb.  PfiEsmiNQ  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebsob,  §  16* — when  right  of  appeal  etcists.  The 
right  of  appeal  is  purely  a  statutory  one  and  can  be  availed  of  only 
when  allowed  by  court,  and  must  then  be  in  conformity  with  the 
prayer  for  the  appeal  and  the  order  of  allowance. 

2.  Appeal  and  ebbob,  $  646* — when  appeal  not  in  compliance  vnth 
prayer  or  order.  Where  the  record  shows  that  an  appeal  was 
granted  upon  prayer  of  all  the  defendants  and  the  order  of  appeal 
required  bond  to  be  filed  by  all  the  defendants,  and  it  was  neverthe- 
less perfected  by  only  three  of  such  defendants,  such  appeal  is  not 
in  compliance  with  the  prayer  or  order,  and  motion  to  dismiss  must 
be  allowed. 

3.  Appeal  and  ebbob,  §  646* — when  joint  defendants  must  perfect 
appeal  jointly.  Where  there  were  no  separate  prayers  for  appeals 
by  individual  defendants,  and  where  all  of  the  Joint  defendants 
Joined  in  the  prayer  for  an  appeal,  they  must  perfect  same  jointly, 
regardless  of  the  fact  that  no  substantial  rights  of  several  of  the 
defendants  were  affected  by  the  decree  appealed  from. 

•8e«  nilnolt  NotM  DlffMi,  YoU.  XI  to  XY,  and  Cumolatlve  Quarterly,  aame 
t«Die  Md  MoCloa 
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St  George  v.  Hamburg- American  Line,  198  111.  App.  96. 


A.  L.  St.  George,  Defendant  in  Error,  y.  Hamburg- 
American  Line,  Plaintiff  In  Error. 

Oen.  No.  20,416. 

m 

1.  Innkeepers,  §  5* — what  is  duty  and  obligation  of  as  to  prop- 
erty of  guests.  An  Innkeeper  owes  the  duty  and  assumes  the  obli- 
gation of  safely  keeping  the  property  of  his  guests. 

2.  Innkeepers,  §  5* — what  constitutes  prima  facie  case  in  action 
for  value  of  articles  lost.  A  prima  facie  case  Is  made  In  an  action 
for  the  value  of  jewelry  lost  from  a  drawer  of  plalntlfTs  room, 
where  such  plaintiff  proves  the  relation  of  innkeeper  and  guest  and 
the  loss. 

8.  Innkeepers,  S  2* — when  passenger  steamer  an  inn.  A  steamer 
carrying  passengers  upon  the  water  and  furnishing  them  with 
rooms  and  entertainment  is  for  all  practical  purposes  a  floating  Inn, 
and  the  owner  of  such  steamer  owes  the  same  duties  to  passengers 
as  does  an  innkeeper  to  his  guests. 

Pam,  J.,  dissenting. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  T. 
Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1914.  Affirmed.  Opinion  filed  February  16,  1916.  Re- 
hearing denied  March  2,  1916. 

William  Schwemm,  for  plaintiff  in  error. 
Maximilian  J.  St.  Geobge,  for  defendant  in  error. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

The  defendant  in  error,  hereinafter  referred  to  as 
plaintiff,  recovered  a  judgment  against  the  plaintiff  in 
error,  hereinafter  referred  to  as  defendant,  for  the 
value  of  an  amethyst  brooch,  lost  while  sailing  as  a 
first-class  passenger  on  one  of  the  boats  of  the  defend- 
ant. The  evidence  consisted  entirely  of  the  testimony 
of  the  plaintiff,  and  was  to  the  effect  that  the  brooch 
was  in  daily  use  during  her  passage;  that  she  placed 
it  in  a  drawer  in  her  stateroom  one  evening,  and  the 

•See  Illlnola  Notes  Digest,  Vols.  XI  to  XV,  and  CmniiljitlTe  Qvartmlj,  pUBO 
tople  and  section  nomber. 
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next  morning  it  was  gone.    No  evidence  of  any  kind 
was  offered  on  behalf  of  the  defendant. 

The  law  of  this  State,  as  laid  down  in  Rockhill  v. 
Congress  Hotel  Co.,  237  111.  at  p.  102,  is  that:  '^ An  inn- 
keeper  owes  the  duty  and  assumes  the  obligation  of 
safely  ^keeping  the  property  of  his  guests,  and  if  the 
property  is  lost,  all  that  is  necessary  to  make  a  prima 
facie  case  is  to  show  the  relation  of  innkeeper  and 
guest  and  the  loss." 

In  Adams  v.  New  Jersey  Steamboat  Co.,  151  N.  Y., 
at  p.  167,  the  New  York  Court  of  Appeals  held  that; 
**A  steamer  carrying  passengers  upon  the  water,  and 
furnishing  them  with  rooms  and  entertainment,  is,  for 
all  practical  purposes,  a  floating  inn,  and  hence  the 
duties  which  the  proprietors  owe  to  the  passengers  in 
their  charge  ought  to  be  the  same.  No  good  reason 
is  apparent  for  relaxing  the  rigid  rule  of  the  common 
law  which  applies  as  between  innkeeper  and  guest, 
since  the  same  considerations  of  public  policy  apply  to 
both  relations." 

The  court  further  points  out  that  cases  of  steamships 
are  clearly  distinguishable  from  cases  involving  sleep- 
ing car  companies  and  common  carriers  generally. 
The  reasoning  of  the  Court  of  Appeals  in  the  forego- 
ing case  appears  to  be  sound,  and  it  has  been  gen- 
erally accepted  as  the  law.  The  plaintiff,  then,  made 
out  a  prima  facie  case,  and  defendant  did  not  see  fit  to 
offer  any  countervailing  proof.  In  our  opinion  there  is 
nothing  in  defendant's  other  contention  that  no  com- 
petent evidence  of  value  was  given.  The  judgment 
must,  therefore,  be  affirmed. 

Affirmed. 

Pam,  p.  J.,  dissenting. 
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Snitzler  Advertising  Go.  y.  Orr,  198  111.  App.  98. 


Snitzler  Advertising  Company,  Defendant  in  Error,  t. 

Louis  T.  Orr,  PlaintiflT  in  Faror. 

Gen.  No.  20,483.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Rufus  F. 
Robinson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  February  16, 
1916. 


Statement  of  the  Case. 

Action  by  Snitzler  Advertising  Company,  plaintiflF, 
against  Louis  T.  Orr,  defendant,  for  money  due  on  ac- 
count of  an  advertising  contract.  From  a  judgment 
for  plaintiff,  defendant  appeals. 

Defendant  was  an  attorney  and  organized  the  Hot 
Springs  Medical  Institute  and  the  Orpheum  Dental 
Parlors.  He  owned  one  share  of  stock  in  each  corpora- 
tion. Plaintiff  offered  in  evidence  a  note  of  J.  L.  Don- 
ahue for  $848.25,  dated  September  10,  1912,  payable 
three  months  after  date  to  the  order  of  the  plaintiff, 
with  interest  at  six  per  cent,  per  annum,  and  also  the 
following  document: 

'Chicago,  May  29,  1912. 
**  Snitzler  Advertising  Company, 
Chicago,  111. 
*  *  Gentlemen  : — 

You  are  hereby  authorized  to  insert  advertising 
for  the  Hot  Springs  Medical  Institute  and  Orpheum 
Dental  Parlors  for  the  month  of  June,  which  shall  not 
in  any  event  exceed  the  sum  of  Seven  Hundred  and 
Fifty  Dollars  ($750.00)  for  which  we  agree  to  be  re- 
sponsible. 

*' Yours  respectfully, 

(Signed)     J.  L.  Donahue. 
(Signed)     Louis  T.  Orr." 
Underneath  this  appeared  the  following  notation: 
*'Tliis  applies  to  note  of  J.  L.  Donahue  for  sum  of 
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Eight  Hundred  Forty-eight  and  25/100  Dollars  (Due 
Dec.  10th,  1912),  taken  in  payment  of  balance  due  on 
accouDft  to  date  Aug.  26th,  1912. 

(Signed)     Louis  T.  Orr." 
The  defendant  testified  that  this  Dotation  was  in, his 
own  handwriting,  and  made  by  him  at  the  time  the  note 
referred  to  was  signed  and  delivered. 

Cavender,  Kaiser  &  Wermuth  and  W.  S.  Hodges, 
for  plaintiflf  in  error. 

Page  &  Page,  for  defendant  in  -error;  Cecil.  Page,  of 
counsel. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  GcTiUBANrT,  I  Z*^^iDhen  signed  notation  on  order  for  odvertiMing 
constitutes  guaranty  of  note.  Where  a  Btockholder  in  two  infititu- 
lions,  together  ^ith  another  person,  signs  a  written  order  for  ad- 
vertising for  such  institutions  for  a  specified  amount  and  such 
stockholder  subsequently  and  Individually  signs  a  notation  thereon 
that  "this  applies  to  note'*  of  the  other  signer  of  the  order  taken 
in  paynnent  oX  balance  due  on  account  up  to  a  specified  date  after 
the  giving  of  the  order,  such  notation  constitutes  an  express  agree- 
ment to  be  responsible  as  guarantor  for  the  payment  of  the  note. 

2.  Intkbest,  S  5* — when  allowed  on  account  stated.  Interest  is 
allowed  where  an  action  is  brought  on  an  account  stated. 

3.  Payment,  f  €• — when  giving  of  note  does  not  constitute.  Pay- 
ment of  an  obligation  is  not  made  by  the  giving  of  a  note  of  one 
jointly  liable  for  such  obligation  unless  the  note  itself  is  paid. 

4.  Guabanty,  §  9* — how  contract  of  guaranty  should  he  con- 
strued. Agreements  to  become  responsible  for  the  amount  of  an 
advertising  contract  and  the  promissory  note  of  another,  should  be 
construed  as  favorably  to  the  CTeditor  thereon  as  any  other  written 
contracts,  even  though  such  agreenaents  be  regarded  as  a  guaranty. 

•Bee  Ullnofs  Motes  Digest,  VeU.  XI  to  XV.  and  Cumolatlve  Quiirterly,  camo 
topic  Mid  section  number. 
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Vaughn  v.  City  of  Chicago,  198  111.  App.  100. 


Owen  B.  Yaughn,  Defendant  in  Error^  y.  City  of  Chi- 

eago^  Plaintiff  in  Error. 

'  Oen.  No.  20,601.    (Not  to  be  reported  in  f nil.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henbt  C. 
Beitleb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Reversed.    Opinion  filed  February  16,  1916. 

Statement  of  the  Case. 

Action  in  the  Municipal  Court  of  Chicago  by  Owen 
B.  Vaughn,  plaintiff,  against  the  City  of  Chicago,  de- 
fendant, for  twenty-seven  days'  wages  as  carpenter  in 
the  employ  of  the  police  department  of  the  defendant 
city.  From  a  judgment  in  favor  of  the  plaintiff,  the 
defendant  appeals. 

Upon  the  trial  it  appeared  that  of  the  twenty-seven 
days'  wages  for  which  plaintiff  recovered,  ten  days 
were  in  May,  1913,  while  he  was  absent,  as  he  claimed, 
on  a  ^'double  header"  vacation  of  twenty-one  days, 
and  the  remaining  seventeen  were  embraced  in  a 
period  in  November,  1913,  during  which  he  was  sus- 
pended from  duty  pending  investigation  of  charges. 
It  subsequently  appeared  from  his  own  testimony  that 
the  charges  were  sustained  and  he  was  dismissed  from 
the  city's  employ. 

From  a  city  ordinance  in  force  January  15,  1912,  it 
appeared  that  skilled  laborers  who  had  been  in  the 
service  at  least  a  year  were  entitled  to  a  vacation  of 
eleven  working  days,  and  specifically  provided  that 
**A11  persons  eligible  for  leave  of  absence  with  full 
pay,  as  hereinbefore  provided,  shall  be  entitled  to  such 
leave  of  absence  during  any  fiscal  year,  and  in  no  case 
shall  these  periods  be  cumulative."  Plaintiff  claimed 
that  he  was  entitled  to  and  had  been  allowed  a  '*  double 
vacation"  in  May  on  account  of  his  failure  to  take 
a  vacation  during  the  previous  year.  Plaintiff  was 
allowed  and  received   full   compensation  for   eleven 
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days'  vacation  in  May,  but  at  the  trial  no  authority 
was  shown  in  any  officer  to  grant  him  the  ''double 
header''  vacation  claimed. 

No  statement  or  recitation  of  the  judgment  entered 
was  incorporated  in  the  stenographic  report  of  the 
trial. 

William  H.  Sexton  and  John  W.  Beckwith,  for 
plaintiff  in  error ;  Joseph  F.  Gkossman  and  John  E. 
Fosteb,  of  counsel. 

A.  D.  Gash,  for  defendant  in  error. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Beeision. 

1.  Municipal  Court  of  Chicago,  i  26* — when  stenographic  re- 
port sufficient.  It  la  not  necessary,  under  section  81  of  the  Practice 
Act  (J.  ft  A.  f  8618),  to  recite  or  preserve  the  judgment  entered  in 
the  stenographic  report  of  the  trial,  and  the  absence  of  such  recital 
will  not  be  ground  for  the  dismissal  of  the  appeal. 

2.  Municipal  cobporatioks,  §  145* — when  employee  not  entitled 
to  cumulative  vaccUion.  Under  a  city  ordinance  providing  that 
akilled  laborers  in  the  service  of  the  city  at  least  a  year  are  entitled 
to  a  vacation  of  eleven  working  days  during  any  fiscal  year  and 
that  these  periods  shall  not  be  cumulative,  an  employee  who  does 
not  take  his  vacation  during  the  previous  year  is  not  entitled  to 
a  "double"  vacation,  as  such  a  vacation  is  expressly  forbidden  by 
the  ordinance. 

3.  Municipal  corporations,  $  149* — when  employee  not  entitled  to 
cmpensation.  Where  a  city  civil  service  employee  was  suspended 
from  duty  pending  investigation  of  charge  and  was  dismissed  from 
the  city's  employ,  he  cannot  recover  wages  for  the  period  during 
vhich  he  was  under  suspension. 

^  *8ee  lUlnols  NoUc  DIsett,  Vols.  XI  to  XV,  aaci  Cmnnlmtive  Qiuurterlj, 
««pie  Mid  McUon  number. 
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Thielman  v.  Straus,  198  111.  App.  102. 


Robert  Thielman,  Defendant  in  Error,  t.  Benjamin  F. 
Straus,  trading  as  B.  F.  Straus  &  Company,  Plain- 
tiff in  Error, 

Gen.  No.  20,651.    (Not  to  be  reported  in  full.) 

H?rror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henbt  C. 
Beitus,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  February  16, 
1916. 

Statement  of  the  €ase. 

Action  in  the  Municipal  Court  of  Chicago  by  Robert 
Thielman,  plaintiff,  against  Benjamin  F.  Straus,  trad- 
ing as  B.  F.  Straus  &  Company,  defendant,  on  his 
check  for  $500,  which  was  indorsed  to  plaintiff  by  the 
payee.  Upon  a  judgment  in  favor  of  plaintiff,  de- 
fendant sued  out  a  writ  of  error. 

Defendant  drew  a  check  for  $500  in  favor  of  the 
Hanna-Breckenridge  Company,  which  indorsed  it  to 
plaintiff.  Defendant  in  his  affidavit  of  merits  alleged 
that  the  payee  of  the  check  fraudulently  represented 
to  defendant  that  it  was  the  owner  of  promissory  notes 
of  solvent  makers  to  the  value  of  $2,000  which  would 
be  paid  at  maturity ;  but  that  such  makers  were,  to  the 
payee's  knowledge,  insolvent;  that  payee  knew  this 
statement  was  false  and  made  it  for  the  purpose  of  ob- 
taining the  check;  that  plaintiff  never  paid  any  value 
for  the  check  and  was  not  an  innocent  holder ;  that  the 
check  was  delivered  to  him  for  the  purpose  of  making 
it  appear  that  he  was  the  owner  and  holder  thereof  for 
value. 

Upon  the  trial  the  deposition  of  the  plaintiff  stated 
that  he  received  the  check  from  the  payee  to  apply 
on  an  account  of  about  $4,000,  which  the  payee  owed 
him;  that  no  part  of  that  amount  ever  had  been  paid; 
that  he  deposited  such  check  in  the  bank,  was  credited 
with  it  and  afterwards  it  was  protested  and  returned. 
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Defendant  testifying  on  his  own  behalf  was  not  per- 
mitted to  relate  conversation  which  he  had  held  with 
the  president  of  the  payee  company  at  the  time  he  de- 
livered the  check  to  him,  although  his  counsel  offered 
to  prove  that  on  the  day  the  check  was  dated  the  presi- 
dent of  the  payee  company  stated  to  defendant  that  he 
^ would  not  use  the  check  under  any  circumstances;  that 
plaintiff  was  not  indebted  to  the  payee  at  that  time, 
and  *'that  upon  said  representations  that  he  would 
not  use  the  check,  meaning  they  would  not  put  it  in 
the  bank  for  collection, ' '  defendant  gave  him  the  check ; 
that  the  payee  company  had  offered  for  sale  to  de- 
fendant on  said  dates,  notes  to  the  amount  of  $2,500; 
that  said  notes  were  of  no  value ;  that  the  payee  owed 
Straus  over  $5,000,  and  that  the  president  of  the  payee 
had  the  note  in  his  possession  as  late  as  the  20th  of 
November.  Aside  from  the  proof  made  in  regard  to 
the  distances  of  different  towns  from  Chicago,  this 
was  all  the  evidence  offei^ed  or  received. 

William  A.  Bowles  and  James  E.  Bowles,  for  plain- 
tiff in  error. 

Elbert  C.  Ferguson,  for  defendant  in  error;  Ed- 
ward L,  England,  of  counsel. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bnxs  AND  NOTES,  §  61* — When  offered  proof  instiiflcient  to 
estahUah  fraud  by  payee.  Where  defendant  had  drawn  a  check  to 
payee  which  payee  indorsed  to  plaintiff  -and  defendant,  in  an  action 
in  the  Municipal  Court  of  Chicago,  upon  such  check  filed  an  affidavit 
of  merits  to  the  effect  that  payee  obtained  the  check  by  fraudulently 
representing  that  he  was  the  owner  of  certain  promissory  notes  of 
a  certain  value,  with  solvent  makers,  and  which  would  be  paid  at 
maturity,  and  that  plaintiff  was  not  an  innocent  holder  of  the  check 

*8ee  ininols  Notes  IMsest,  Vols.  XI  to  XV,  aod  Ciimiilatlve  Quarterly,  same 
teple  aad  saetlon  mnnber. 
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for  value,  held  that  no  defense  could  have  been  made  by  offered 
proof  that  on  the'  day  the  check  was  dated  payee  stated  to  defendant 
that  he  would  not  put  it  in  the  bank  for  collection;  that  payee 
company  offered  to  sell  valueless  notes  to  defendant;  that  payee 
owed  defendant  a  certain  sum;  that  payee  had  the  check  in  his 
possession  for  thirteen  days,  there  having  been  no  other  evidence  in 
regard  to  the  matter  nor  any  offer  of  other  evidence. 

2.  Appeal  and  ebbob,  {  1772^ — when  judgment  not  reversed  for 
exclusion  of  evidence.  Where  the  evidence  establishes  a  cause  of 
action  and  defendant  makes  an  offer  of  proof  which  is  excluded, 
the  Judgment  will  not  be  reversed  unless  the  specific  facts  offered 
to  be  proved  are  sufficient  to  establish  a  defense. 

3.  EiViDENCE,  S  461^ — when  evidence  sufficient  to  establish  a  de- 
fense. To  make  out  a  defense  it  is  sufficient  if  the  proof  offered, 
when  viewed  in  its  most  favorable  light  and  considered  in  connection 
with  other  evidence  received  or  expressly  offered  by  defendant,  could 
constitute  a  defense. 


Peter  Mnller  and  Jacob  Muller,  Appellants,  t.  Abra- 
ham Bernstein  and  Henry  Wolff,  Appellees. 

Gen.  No.  20,936.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  H. 
Hopkins,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  judgment  here.  Opinion 
filed  February  16,  1916.  Rehearing  granted  and  additional  opinion 
filed  April  12,  1916. 

Statement  of  the  Case. 

Action  in  Municipal  Court  of  Chicago  by  Peter  Mul- 
ler and  Jacob  Muller,  plaintiffs,  against  Abraham 
Bernstein  and  Henry  Wolff,  defendants,  to  recover 
damages  for  defendant's  failure  to  terminate  certain 
leases.  From  a  judgment  for  defendants,  the  plain- 
tiffs bring  writ  of  error. 

•See  Ullnole  Notes  Digest,  VoU.  XI  to  XT,  mm!  CumalatiTe  Quartorly, 
topic  and  tectlon  number. 
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In  the  lease  sued  on,  dated  April  25,  1910,  the  de- 
fendants demised  to  plaintiffs  two  stores  from  May  7, 
1910,  to  April  30,  1920.  The  tenth  clause  of  the  lease 
provided  that  ''It  is  further  covenanted  and  agreed 
by  the  parties  of  the  first  part  that  the  parties  of  the 
second  part  shall  have  said  demised  premises  free  of 
any  rent  to  July  1, 1910,  but  said  parties  of  the  second 
part  agree  to  assume  all  responsibility  of  eviction,  if 
necessary,  the  present  lessees  of  said  demised  premises, 
but  parties  of  the  first  part  agree  to  serve  as  witnesses 
should  their  testimony  be  required.'' 

Upon  the  first  trial  of  this  cause,  the  Municipal 
Court  struck  the  plaintiffs'  statement  of  claim  from 
the  files  on  the  ground  that  it  did  not  state  a  cause 
of  action,  and  on  appeal  to  the  Appellate  Court  {Mul- 
ler V.  Bernstein,  183  111.  App.  154)  it  was  held  that  the 
tenth  section  of  the  lease  placed  the  duty  of  terminat- 
ing the  prior  leases  by  May  7th  upon  the  defendants 
and  lessors.  Mr.  Justice  Brown,  speaking  for  the 
court  in  that  case,  said,  at  page  157:  ''The  clause  in 
question  as  we  construe  it  did  nothing  more  than  make 
an  express  statement  of  the  situation  which  the  law 
made  without  it. ' '  Upon  the  second  trial,  from  which 
this  appeal  was  made,  the  Municipal  Court  admitted 
testimony  offered  for  the  purpose  of  showing  that  the 
intention  of  the  parties  was  to  place  the  burden  of 
terminating  the  lease  on  the  plaintiffs  and  lessees, 
and  on  the  evidence  so  offered  the  court  held  that  the 
plaintiffs  were  charged  with  that  duty,  and  so  entered 
judgment  for  the  defendants. 

Edwabd  a.  Mechung,  for  appellants ;  Wyman,  Jub- 

GENS  &  CaBPENTEB;  of  COUUScl. 

Blum  &  Blum,  for  appellees. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  §  84 ♦ — when  evidence  inadmisHhle  to 
vary  terms  of  lease.  Where  a  lease  gives  the  lessees  right  to  pos- 
session on  a  certain  day  and  provides  that  lessees  assume  responsi- 
bility for  eviction,  if  necessary,  of  prior  tenants  in  possession  at 
date  of  lease,  as  such  lease  is  not  ambiguous  in  its  teims,  it  cannot 
be  varied  by  extrinsic  evidence. 

2.  Landlord  and  tenant,  §  191^ — what  damages  recoverable  for 
breach  of  covenant  of  quiet  enjoyment.  Where  plaintiffs  were 
excluded  from  premises  demised  to  them  by  reason  of  defendants' 
failure,  as  lessors,  to  perform  their  implied  covenant  of  quiet  en- 
joyment, they  only  recover  value  of  the  use  of  the  premises  equal 
to  the  amount  of  monthly  rental  up  to  the  time  when  they  could 
have  obtained  possession  of  the  premises  by  the  service  of  notices.* 

3.  Appeal  and  ebeor,  §  1414* — when  finding  of  court  conclusive 
on  appeal.  Where  evidence  is  undisputed  that  the  value  of  the  use 
of  the  premises  is  equal  to  the  monthly  rental  in  the  lease  and 
no  exception  is  preserved  to  a  finding  of  the  court  on  that  valuation, 
it  must  be  held  that  such  evidence  is  conclusive. 

On  Rehearing. 

1.  Landlord  and  tenant,  {  176 ♦ — when  covenant  for  quiet  enjoy- 
ment implied.  A  lease  of  premises  on  which  there  was  another 
outstanding  lease  that  could  be  terminated  by  suitable  action  on 
the  part  of  lessors,  and  which  contains  a  clause  whereby  the  lessees 
"assume  all  responsibility  of  eviction  if  necessary/'  of  the  tenants 
under  the  prior  outstanding  lease,  in  itself,  and  notwithstanding 
such  clause,  implies  a  covenant  of  quiet  enjoyment. 

2.  Landlord  and  tenant,  {  261* — what  constitutes  responsibility 
of  eviction.  The  words  "responsibility  of  eviction"  in  a  lease  mean 
the  burden  of  expelling  by  legal  process  those  in  possession,  if  they 
wrongfully  withhold  it. 

3.  Landlord  and  tenant,  §  79* — when  lease  construed  as  imposing 
obligation  on  lessor  to  terminate  outstanding  lease.  Words  in  a 
lease  to  the  effect  that  lessors  "agree  to  serve  as  witnesses  should 
their  testimony  be  required,"  which  follow  a  phrase  whereby  lessees 
agree  "to  assume  all  responsibility  of  eviction,  if  necessary,*'  of 
tenants  in  possession,  show  intention  that  lessors  are  to  take  steps 
to  terminate  the  lease  by  giving  necessary  notices. 

•See  lUlnols  Notes  DUett,  Vols.  XI  to  XV,  and  Cumalfttive  Quarterly,  nme 
topic  and  section  naml>er. 
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4.  Landlobd  and  tenant,  §  73* — when  lease  construed  (is  au- 
thorizing free  rent  for  time  lessee  deprived  of  premises  because  of 
remodeling.  Where  a  lease  for  a  long  term  contains  a  clause  giving 
the  premises  without  rent  to  lessees  for  fifty-four  days  and  lessees 
agree  therein  to  remodel  and  subdivide  the  building  leased,  such 
clause  must  not  be  construed  as  evidencing  the  intention  that  the 
free  rental  was  given  in  consideration  of  lessees  assuming  the  burden 
of  serving  notices  on  tenants  in  possession  and  to  cover  the  time 
it  would  take  to  evict  them,  but  rather  as  showing  that  the  conces- 
sion In  rent  was  for  the  time  lessees  would  be  deprived  of  any 
productive  use  of  the  premises  on  account  of  the  remodeling  and 
subdivision  thereof. 

5.  Landlobd  and  tenant,  §  261^ — when  lessees  obliged  to  evict 
tenant  in  possession.  A  lease  which  provides  that  the  lessees  "agree 
to  assume  all  responsibility  of  eviction,  if  necessary,"  of  tenants 
in  possession,  and  also  provides  that  the  lessees  "shall  have  the 
demised  premises  free  of  any  rent"  to  a  specified  date,  must  be 
construed  as  placing  the  burden  of  evicting  the  prior  tenants  upon 
the  lessees,  but  not  that  of  terminating  the  lease. 

6.  BviMNCB,  S  31^ — when  written  instrument  may  not  be  varied 
by  parol  evidence.  The  rule  which  prevents  the  varying  of  a  writ- 
ten instrument  by  parol  evidence  denies  such  an  effect  to  parol 
evidence  even  when  such  evidence  is  properly  in  the  record. 

7.  EviDKNc?E,  %  91* — what  does  not  constitute  waiver  of  objection 
to  parol  evidence.  Evidence  in  regard  to  discussions  with  lessors 
on  the  matter  of  service  of  notice  to  tenants,  where  the  service  of 
notice  is  in  issue,  do  not  constitute  a  waiver  of  objection  to  parol 
evidence,  offered  by  lessors  to  explain  terms  of  a  lease  which  are 
not  ambiguous. 

•See  nilnei*  Notes  Divest,  VoU.  XI  to  XV,  and  Cnmiilatlve  Qaarterly,  mdm 
teple  WMl  aectlon  number. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, T.  Emil  Schmutz,  Plaintiff  in  Error. 

Gen.  No.  21,  617.    (Not  to  be  reported  in  full.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hasbt  M. 
Fishes,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed.  Opinion  filed  February  16, 
1916.    Rehearing  denied  March  1,  1916. 

Statement  of  the  Case. 

Action  by  the  People  of  the  State  of  Illinois  against 
Emil  Schmutz,  defendant,  based  on  an  information 
charging  that  he  wrongfully  and  unlawfully  abandoned 
his  wife,  Matilda  Schmutz.  To  reverse  judgment  for 
the  People,  defendant  prosecutes  this  writ  of  error. 

At  the  hearing  it  appeared  that  defendant  had  pre- 
viously been  married  to  one  Iva  May  Meyers,  who  was 
granted  a  divorce  from  him  June  5,  1905,  in  the  Supe- 
rior Court  of  Cook  county,  and  that  he  married  the 
complaining  witness  in  this  case  April  21,  1906,  at 
Crown  Point,  Indiana, 

Pmnglb  &  Fearing,  for  plaintiff  in  error. 

Maclay  Hoynb,  for  defendant  in  error. 

Me.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  DrvoBCE,  I  172* — when  divorced  person  may  not  remarry. 
Under  the  Act  of  May  13,  1905  (J.  ft  A.  If  4216),  concerning  the  mar- 
riage of  divorced  persons,  a  man  who  marries  another  woman  in 
another  State  within  less  than  one  year  after  his  divorce  from  his 
first  wife  does  not  contract  a  valid  marriage  in  such  State. 


•See  nilnoto  Notes  Dtseet,  Vole.  XI  to  XV.  and  CumnUtiTe  Quarterly,  eame 
topie  and  eection  number.^ 
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2.  HrsBAKD  AND  WIFE,  {  273 • — when  husband  not  ffuiUy  of  toifc 
desertion.  Where  a  man  remarries  in  another  State  within  less 
than  one  year  of  the  date  of  the  divorce  from  his  former  wife,  and 
deserts  his  second  wife,  he  cannot  be  convicted  of  wife  desertion, 
as  such  second  marriage  is  illegal. 


Peter  Larsen^  Appellee^  t.  Ward  Corby  Company^  Ap- 
pellant. 

Gen.  No.  20,985.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wil- 
UAM  E.  Deveb,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  February 
16,  1916.    Rehearing  denied  March  1,  1916. 

Statement  of  the  Case. 

Action  on  the  case  by  Peter  Larsen,  plaintiff,  against 
Ward  Corby  Company,  defendant,  for  personal  in- 
jnries.  From  a  judgment  for  plaintiff  in  the  sum  of 
$2,000,  defendant  appeals. 

April  19,  1910,  at  about  11  o'clock  in  the  forenoon, 
plaintiff  was  riding  east  in  Washington  boulevard, 
Chicago,  on  his  bicycle.  Washington  boulevard  runs 
east  and  west  and  is  intersected  at  right  angles  by 
California  avenue.  As  plaintiff  reached  the  intersec- 
tion of  California  avenue,  a  funeral  procession,  con- 
sisting of  about  thirty  carriages  was  moving  north 
in  the  center  of  said  avenue.  Plaintiff  dismounted 
from  his  wheel,  waiting  for  the  procession  to  pass,  and 
stood  near  the  southwest  comer  of  the  intersection  of 
said  boulevard  and  avenue.  At  the  time  the  funeral  pro- 
cession was  passing,  a  two-horse  team  belonging  to  {he 
defendant,  with  driver  and  empty  wagon  was  going 

*8ee  Illinois  Note*  Divest,  Vols.  XI  to  XT,  and  CumulatlTO  Quarterly,  same 
t«pte  and  section  number. 
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west  in  Lake  street,  which  rtms  parallel  with  and  is 
two  blocks  north  of  Washington  boulevard.  When  the 
team  reached  California  avenue,  the  funeral  procession 
was  passing  north  across  Lake  street  in  said  avenue. 
The  driver,  to  avoid  delay  and  not  being  able  to  pass 
through  the  funeral  procession,  turned  south  in  Cal- 
ifornia avenue  and  drove  along  the  east  side  of  said 
avenue,  the  funeral  procession  proceeding  north  about 
the  center  of  the  same.  The  evidence  tends  to  show 
that  as  the  team  approached  the  morth  side  of  Wafih- 
ington  boulevard,  the  last  carriage  in  the  funeral  pro- 
cession was  nearing  the  south  side  of  said  boulevard. 
As  the  last  carriage  approached  Washington  boule- 
vard, plaintiff  mounted  his  wheel  intending  to  cross  the 
avenue  and  proceed  east  on  Washington  boulevard. 
He  turned  towards  the  south  to  go  around  the  rear 
of  the  last  carriage,  and  then  turned  east  or  north- 
east. As  he  came  around  the  rear  of  the  last-  carriage, 
defendant's  team,  which  was  ''going  south  on  a  fast 
trot'*  as  one  witness  put  it,  turned  to  the  southwest 
so  as  to  get  on  the  west  side  of  the  street,  and  collided 
with  the  plaintiff.'  Neither  the  driver  of  the  team  nor 
the  plaintiff  knew  of  the  approach  of  the  other  until 
they  were  but  a  few  feet  apart.  Both  the  driver  and 
the  plaintiff  tried  to  avoid  the  collision,  but  were  im- 
able  to  do  so.  The  pole  of  the  wagon  struck  the  plain- 
tiff in  the  jaw  and  he  was  thrown  to  the  pavement; 
sustaining  an  oblique  fracture  of  the  left  lower  jaw 
bone,  a  fracture  of  the  right  clavicle,  and  he  was  other- 
wise bruised  and  injured.  The  driver  stopped  the 
team  and  assisted  the  plaintiff  to  a  doctor's  office  in 
the  vicinity.  Plaintiff  was  in  the  hospital  for  about 
two  weeks.  After  the  injury  he  was  tmable  to  work  for 
about  thirteen  weeks.  When  he  returned  to  work  he 
was  unable  to  properly  do  his  work  on  account  of  the 
injuries.  Prior  to  the  accident  plaintiff  was  employed 
as  a  night  watchman,  doing  janitor  work  and  sweep- 
ing up  the  floors  around  a  factory.    He  earned  $12  per 
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week.  The  case  was  tried  before  the  court  and  jury, 
and  a  judgment  for  $2,000  was  entered  in  favor  of  the 
plaintiff.  An  appeal  was  taken  to  this  court  where  the 
judgment  was  i;ever8ed  and  the  cause  remanded  for 
errors  of  law.  (See  184111,  App.  38.)  On  a  second  trial 
a  verdict  was  returned  and  a  judgment  entered  for 
the  same  amount  in  favor  of  the  plaintiff,  to  reverse 
which  this  appeal  is  prosecuted. 

» 

The  court  gave  the  following  instruction  for  the 
plaintiff : 

'*The  court  instructs  the  jury  that  the  words  **  or- 
dinary care,''  wherever  used  in  these  instructions, 
mean,  according  to  the  law  of  the  State  of  Illinois,  that 
degree  of  care  which  a  reasonably  prudent  or  cautious 
person  before  and  at  the  time  in  question  would  take 
to  avoid  injury  under  like  circumstances. 

**And  the  court  further  instructs  the  jury  that  the 
word  ** negligence,"  wherever  used  in  these  instruc- 
tions, means,  according  to  the  law  of  the  State  of  Illi- 
nois, either  an  omission  to  do  something  which  a 
reasonable  person  guided  by  those  ordinary  considera- 
tions which  ordinarily  regulate  human  affairs  would 
do,  or  '* negligence"  is  the  doing  of  something  which 
a  prudent  and  reasonable  person  would  not  do  under 
similar  or  like  circumstances. 

''And  the  court  further  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  plaintiff  was 
injured  and  sustained  damage  as  alleged  in  plaintiff's 
declaration  or  in  some  count  thereof,  while  he  was  in 
the  exercise  of  ordinary  care,  and  if  they  further  be- 
lieve that  his  injury,  if  any,  was  caused  by  the  neg- 
ligence of  defendant,  as  charged  in  the  declaration  or 
in  some  count  thereof,  then,  under  the  law,  it  becomes 
the  duty  of  the  jury  to  find  a  verdict  in  favor  of  the 
plaintiff." 

The  court  refused  the  following  requested  instruc- 
tion for  the  defendant : 

**The  jury  are  instructed  that  the  issues  in  this  case 
should  be  determined  by  them  as  in  any  ordinary  suit 
where  an  ordinary  plaintiff  sues  an  ordinary  defendant 
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to  recover  money  giving  the  verdict  to  the  plaintiff 
only  if  the  evidence  preponderates  in  favor  of  the 
plaintiff's  contention,  and  unless  it  do  so  preponderate 
you  should  as  readily  give  the  verdict  for  the  defend- 
ant, and  in  determining  where  the  preponderance  lies 
while  it  does  not  consist  solely  in  the  greater  number 
of  witnesses  yet  the  jury  are  instructed  that  the  greater 
number  of  credible  witnesses  on  the  one  side  or  the 
other  of  any  disputed  point  is  proper  matter  to  be 
considered  in  determining  the  question  of  preponder- 
ance ;  and  you  may  also  consider  the  position  of  the  wit- 
nesses at  the  time  of  the  accident;  that  point  of  view 
from  which  they  witnessed  it  and  everything  which 
appeals  to  your  judgment  as  affecting  the  value  and 
reliability  of  their  testimony." 

Louis  J.  Behan,  for  appellant, 

Frank  D.  Burgess  and  Edward  Mahbr,  for  appellee, 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Negligence,  §  198* — when  contributory  negligence  question  for 
jury.  The  rule  is  that  when  the  Inference  of  contributory  negligence 
necessarily  results  from  the  evidence  It  becomes  a  question  of  law 
for  the  court,  but  where  the  evidence  is  conflicting  it  is  a  question 
of  fact  to  be  determined  by  the  jury. 

2.  Negligence,  {  191* — when  negligence  of  driver  of  team  ques- 
tion for  jury.  Where  there  was  evidence  that  defendant's  team  was 
driven  on  the  wrong  side  of  the  street  at  a  fast  trot  and  was  not 
under  proper  control,  at  and  prior  to  the  time  of  the  injury  caused 
by  such  team,  such  evidence  tended  to  prove  negligence  and  the 
case  was  properly  submitted  to  the  jury. 

3.  Evidence,  §  444* — when  opinion  evidence  of  physician  <u  to 
nature  of  injuries  admissible.  Where  a  doctor,  testifying  In  a  per- 
sonal injury  suit  for  the  plaintiff  made  a  digital  examination  of  the 
plaintiff  on  the  day  of  the  trial,  first  saw  plaintiff  on  such  day,  and 
found  injuries  on  plaintiff's  jaw  bone  and  clavicle,  such  examination 
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was  objective  and  not  subjective  and  the  doctor's  opinion  thereon 
was  admissible. 

4.  WriNESSES,  f  224^ — when  defendant  may  not  he  cross-examined 
at  to  number  of  dependent  children.  Trial  court  may  properly  re- 
fuse to  permit  defendant  in  action  on  account  of  personal  injuries 
to  cross-examine  plaintiff  with  regard  to  the  ages  of  children  for 
the  purpose  of  showing  that  there  were  no  children  dependent  on 
plalntilf  for  support. 

5.  Negugence,  S  228* — when  instruction  not  objectionable  as 
limiting  exercise  of  ordinary  care  to  exact  time  of  collision.  An 
Instmction  in  an  action  for  personal  injuries  is. not  objectionable 
as  limiting  the  exercise  of  ordinary  care  on  the  part  of  the  plaintiCT 
to  the  exact  time  that  the  collision  occurred,  because  it  tells  the 
jury  that  if  they  believe  from  the  evidence  that  the  plaintiff  was 
injured  aM  sustained  damages  as  alleged  in  the  declaration  or 
some  count  thereof,  "while  in  the  exercise  of  ordinary  care/'  where 
in  a  prior  paragraph  of  the  same  instruction  "ordinary  care"  Is 
defined  as  that  degree  of  care  which  a  reasonably  prudent  or  cautious 
person  before  and  at  the  time  in  question  would  take  to  avoid  the 
injury  under  like  circumstances. 

6.  Negligenob,  S  228* — when  instruction  not  objectionable  as 
liwiiting  exercise  of  ordinary  care  to  time  of  accident.  An  objec- 
tion to  an  instruction  which  reads  "while  in  the  use  of  ordinary 
care/'  on  the  ground  that  it  limits  the  use  of  ordinary  care  to  the 
exact  time  of  the  injury,  is  untenable. 

7.  iNSTBUcnoNS,  I  250* — when  giving  of  instruction  not  reversi- 
ble error.  Although  it  is  improper  to  give  an  instruction  which  is 
not  applicable  to  the  facts  of  the  case,  yet  the  giving  of  such  in- 
struction will  not  constitute  reversible  error,  where  the  reviewing 
court  can  see  from  an  examination  of  the  entire  record  that  it  did 
not  mislead  the  jury. 

8.  iNSTBUcnoNS,  I  88* — when  instruction  on  preponderance  of 
evidence  misleading.  An  instruction  enumerating  certain  things 
proper  to  be  considered  by  the  jury  in  determining  the  matter  of 
the  preponderance  of  the  evidence,  but  which  does  not  leave  the 
jury  free  to  consider  all  the  evidence  introduced  and  all  the  facts 
and  drcumstances  in  evidence,  in  determining  where  the  preponder- 
ance or  greater  weight  of  the  evidence  lies,  is  misleading  and  is 
properly  refused. 

9.  Damages,  {  110* — when  verdict  for  personal  injuries  not  ex- 
cessive. A  verdict  for  $2,000  for  personal  Injuries  is  not  excessive 
where  plaintift  sustained  a  fracture  of  the  left  lower  jaw,  a  fracture 
of  the  collar  bone,  several  bruises  on  different  parts  of  the  body, 
was  about  ten  days  in  the  hospital  and  under  treatment  for  two 
or  three  months  and  neither  clavicle  nor  collar  bone  had  united 
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four  years  after  the  accident,  his  face  was  disfigured,  and  there 
was  evidence  that  the  condition  of  Jawbone  and  clayicle  was  perma- 
nent. 

10.  Appeal  and  erbob,  {  1413* — when  verdict  not  disturbed.  A 
verdict  for  damages  will  be  sustained  on  appeal  where  two  Juries 
have  rendered  verdicts  for  the  same  sum,  and  the  verdicts  have 
been  approved  by  the  trial  Judges. 


Owen  B.  Taaghn,  Plaintiff  in  Error,  r.  €ity  of  Chicago, 

Defendant  in  Error. 

Gen.  No.  21,089.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John  P. 
McGoosTT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  February  16,  1916. 

Statement  of  the  Case. 

Mandamus  by  Owen  B.  Vaughn,  petitioner,  against 
the  City  of  Chicago,  respondent,  to  reinstate  him  in 
position  as  carpenter,  from  which  position  the  Civil 
Service  Commission  of  respondent  city  had  removed 
him.  From  a  judgment  in  favor  of  respondent  entered 
upon  a  demurrer  to  the  petition,  petitioner  brings 
error. 

The  petition  averred  that  the  oflSce  or  position  to 
which  he  sought  reinstatement  was  created  by  ordi- 
nance; that  such  position  was  that  of  carpenter  for 
which  he  had  taken  a  civil  service  examination  and 
which  he  duly  passed;  that  he  qualified  for  the  posi- 
tion; that  charges  against  him  were  not  heard  by  the 
Civil  Service  Commission  but  by  a  police  trial  board 
composed  of  three  persons,  two  of  whom  were  members 
of  the  Civil  Service  Commission. 

The  petition  also  averred  that  a  judgment  of  tho 
Municipal  Court  of  Chicago  for  wages  due  him  in  such 
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position'was  res  adjudicata  of  facts  which  were  set  up 
in  the  action  in  the  Municipal  Court  and  also  in  this 
position,  and  that  respondent  was  estopped  from  deny- 
ing them. 

A.  D.  Gash  and  A.  G.  Dictrs,  for  plaintiff  in  error. 

BiCHARD  S.  FoLsoM,  f or  defendant  in  error ;  John  E. 
Foster,  of  counsel. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court- 
Abstract  of  the  Deeision. 

1.  Kahdamus,  S  139* — what  person  seeking  reinstatement  in 
office  or  position  must  allege  in  petition.  A  person  seeking  rein- 
statement in  office  or  position  by  a  writ  of  mandamus  must  show 
in  his  petition  the  legal  existence  of  the  office  or  position,  his 
clear  right  to  the  office  or  position  and  the  duty  on  the  part  of 
respondents  to  perform  the  act  sought  to  be  enforced. 

t  Mahdamus,  S  160* — loha^  allegations  in  petition  are  admitted 
on  demurrer.  While  in  a  petition  for  mandamus  all  allegations 
in  the  petition  that  are  well  pleaded  are  admitted  by  the  demurrer, 
mere  conclusions  of  the  pleader  are  not  so  admitted. 

3.  Mandamus,  {  139* — when  petition  for  reinstatement  in  posi- 
tion demurrable.  Where  petitioner  in  mandamus  for  reinstatement 
to  position  of  carpenter  in  the  police  department  of  Chicago  relied 
on  city  ordinances  and  the  petitioner  did  not  set  up  the  provisions 
of  the  ordinances  nor  the  substance  thereof,  but  simply  his  con- 
clusions that  the  office  or  position  was  established  by  the  ordinances, 
whether  such  ordinances  created  the  office  or  position  was  a  ques- 
tion of  law,  and  the  petition  was  clearly  demurrable. 

\.  CvrjL  SERVICE,  §  23* — when  findings  of  police  trial  board  are 
conclusive.  Where  a  police  trial  board  hearing  charges  against 
an  employee  of  the  police  department  is  composed  of  two  members 
of  the  Civil  Service  Commission,  such  board  need  not  report  its 
decision  to  the  Civil  Service  Commission,  as  the  findings  of  the  trial 
board  are,  under  such  circumstances,  conclusive. 

5.  Judgment,  {  608* — when  not  res  adjudicata  as  to  legal  exist- 
ence of  office  and  right  thereto.  Where  a  petitioner  for  mandamus 
to  reinstate  himself  in  the  position  of  carpenter  in  the  Chicago 
police  department  averred  that,  in  an  action  in  the  Chicago  Munici- 
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pal  Court  for  salary  due  him,  he  set  up  facts  showing  the  legal 
existence  of  the  office  he  was  seeking  and  that  a  judgment  in  such 
court  was  rea  adjudicata  of  the  legal  existence  of  the  office  and  his 
right  thereto,  held  that  such  Judgment  was  not  rea  adjudicata,  as 
it  may  have  been  rendered  upon  the  ground  that  the  petitioner 
had  performed  the  services  for  which  he  was  seeking  pay,  and 
especially  as  such  Judgment  had  been  reversed  by  the  Appellate 
Court 


In  the  Matter  of  the  Estate  of  Daniel  J.  Davis,  De- 
ceased. 

E.  G.  Tisdale  and  0.  D.  Tisdale,  Appellants,  t.  Mand  B. 
Davis,  Administratrix  of  the  Estate  of  Daniel  J. 
Davis,  Deceased,  Appellee. 

Gen.  No.  21,180. 

1.  Coubts,  §  105* — when  Probate  Court  equitable  juriadiction  to 
reinatate  and  allow  claim.  Probate  Court  has  equitable  Jurisdiction 
to  enter  order  on  oral  motion  reinstating  and  allowing  a  claim 
which  was  dismissed,  and  a  formal  bill  in  equity  is  not  necessary 
for  such  purpose. 

2.  Executors  and  administ&atobs,  §  248* — wh^it  conatitutea  aufflr 
dent  exhibition  of  claim  to  prevent  bar  of  atatute  of  limitations. 
Where  claim  in  Probate  Court  is  dismissed  for  want  of  prosecution, 
and  after  more  than  two  years  from  the  issuance  of  letters  of  ad- 
ministration, and  a  duplicate  of  such  claim,  the  original  having  been 
lost,  is  filed  by  permission  of  the  court,  and  although  the  adminis- 
tratrix was  not  served  by  summons  but  was  otherwise  notified  apd 
appeared  in  court,  there  was  a  sufficient  exhibition  of  the  claim 
to  the  court  under  Rev.  St.,  ch.  3,  sec.  70  (J.  &  A.  1[  119),  and  it 
was  not  barred  by  the  two  years'  limitation  prescribed  in  such 
statute. 

3.  Appeal  and  ebbob,  §  1725* — when  previous  deciaion  law  of 
caae.  Previous  holding  of  Appellate  Court  in  same  subject-matter 
is  law  of  the  case  on  subsequent  appeal. 

4.  Appeal  and  ebbob,  f  1802* — when  caae  reveraed  vHthout  re- 

*Sm  Illinois  Notes  Dtgest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 


Chicago — ^First  District — Fbbbtjary,  1916.      117 

Tlsdale  et  al.  t.  Davis,  198  111.  App.  116. 

mandinff.  Judgment  will  be  entered  in  Appellate  Court  on  reversed 
case  where  all  facts  are  before  the  court,  a  Jury  waived,  and  no  rea- 
son exists  for  remanding  the  cause. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscab 
B.  Hkabd,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reversed  and  judgment  here.  Opinion 
filed  February  16,  1916.  Certiorari  denied  by  Supreme  Court  (mak- 
ing (pinion  final). 


BoTLB  &  MoTT,  for  appellants. 

Alden,  Latham  &  Young,  for  appellee;  Chables 
Martin,  of  counsel. 

Mb.  Justice  0  ^Connor  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  entered  in  the 
Circuit  Court  of  Cook  county,  November  23,  1914,  dis- 
missing a  claim  of  appellants  against  appellee,  after 
a  hearing  on  the  merits.  The  facts  are  these :  Febru- 
ary 24,  1897,  a  judgment  was  entered  in  the  Circuit 
Court  of.  Cook  county  in  the  following  form : 
•448704 

E.  D.  Tisdale  and  0.  D.  Tisdale  ) 

vs.  ) 

Davis  and  Bankin  Building  and  Manufactur-  )     Case, 
ing  Company  and  Daniel  J.  Davis  and  Wil-  ) 
ham  J.  Davis.  ) 

•'Finding  and  assessment  of  damages  on  default 
heretofore  entered  against  Daniel  J.  Davis  and  Davis 
and  Bankin  Building  and  Manufacturing  Co.  in  sum 
of  $10,750.  Motion  of  defendant  company  for  new  trial 
overruled.  Judgment  on  finding  for  $10,750  against 
Daniel  J.  Davis  and  Davis  and  Rankin  Building  and 
Mfg.  Co.  and  prder  for  sci  fa  vs.  W.  J.  Davis.  Lv.  to 
defendant  Davis  &  BI  B.  &  M.  Co.  to  file  bill  of  ex- 
ceptions in  60  days.'* 
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Daniel  J.  Davis  having  subsequently  died,  his  death 
was  suggested  of  record,  and  it  was  ordered  that  the 
cause  proceed  against  the  appellee,  and  thereupon, 
November,  1911,  appellants  moved  the  court  to  direct 
the  clerk  of  the  court  to  correct  the  record  made  on 
February  24,  1897,  and  to  enter  in  full  and  proper 
form,  as  of  February  24,  1897,  the  judgment  above 
mentioned.  Appellee  made  a  counter  motion  that  the 
clerk  be  directed  to  correct  the  said  judgment  by  strik- 
ing out  the  name  of  Daniel  J.  Davis  wherever  it  ap- 
peared and  vacating  the  default  theretofore  entered 
agiainst  him.  Both  of  these  motions  were  denied.  Ap- 
pellants appealed  to  this  court,  and  the  administratrix 
assigned  cross-errors.  This  court  affirmed  the  orders 
of  the  Circuit  Court  {Tisdale  v.  Davis  and  Rankin 
Bldg.  S  Mfg.  Co.,  182  111.  App.  31).  It  appears  that 
the  judgment  above  mentioned  was  prepared  by  plain- 
tiff's attorney  and  signed  by  the  court.  The  clerk  en- 
tered the  judgment  of  record  in  the  usual  expanded 
form,  but  this  was  afterwards  stricken  out. 

Daniel  J.  Davis  died  intestate  January  19,  1911. 
Letters  of  administration  were  issued  to  appellee  Jan- 
uary 25,  1911,  and  on  October  6,  1911,  appellants  filed 
their  claim  against  his  estate  based  on  the  judgment 
above  mentioned.  On  June  24,  1912,  the  claim  was 
dismissed  for  want  of  prosecution.  The  parties  hav- 
ing been  notified,  appellants  on  December  9,  1913, 
moved  the  court  to  reinstate  the  claim.  The  matter 
was  continued  from  time  to  time.  February  3,  1914, 
the  Probate  Court  found  that  the  claim  had  been  lost 
or  mislaid,  and  leave  was  given  to  file  a  duplicate  which 
was  done  instanter.  May  20,  1914,  the  matter  came 
on  for  hearing,  affidavits  were  submitted,  and  the 
court,  after  arguments  of  counsel,  found  that  the  claim 
had  been  ** dismissed  by  this  court  through  mistake;'^ 
that  no  hearing  upon  the  merits  was  had;  that  the 
claim  was  meritorious  and  should  be  heard;  that  it 
had  been  lost  from  the  files,  and  a  duplicate  filed.  The 
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order  of  dismissal  was  set  aside  and  vacated,  and  the 
claim  reinstated,  heard  npon  its  merits,  and  allowed 
for  $20,005  as  of  the  seventh  class  to  be  paid  in  due 
course  of  administration.     Appellee  appealed  to  the 
Circuit  Court,  where  a  jury  was  waived  and  the  mat- 
ter submitted  to  the  court.    Appellants  submitted  two 
propositions  of  law  which  they  asked  the  court  to  hold : 
(1)    That  the  Probate  Court  had  jurisdiction  of  the 
subject-matter  and  of  the  parties  when  it  allowed  the 
claim;  and  (2)  that  the  judgment  entered  February 
24,  1897,  in  the  Circuit  Court  was  valid.    The  court 
held  the  first  proposition  but  denied  the  second  and 
disallowed  the  claim.    This  appeal  followed.    Appellee 
has  assigned  cross-errors. 

The  two  questions  before  this  court  are:  (1)  Did  the 
Probate  Court  have  jurisdiction  of  the  parties  and  of 
the  subject-matter  on  May  20,  1914,  when  the  claim 
was  allowed;  and  (2)  is  the  judgment  entered  Febru- 
ary 24,  1897,  a  valid  judgment? 
We  will  dispose  of  these  in  the  order  named. 
First.     County  and  Probate  Courts  are  courts  of 
general  and  unlimited  jurisdiction  in  matters  of  ad- 
mbistration,   and  exercise  an  equitable  jurisdiction 
adapted  to  their  organization  and  modes  of  procedure, 
and  in  the  exercise  of  such  equitable  jurisdiction  may, 
on  motion  at  a  subsequent  term,  set  aside  an  order  al- 
lowing or  disallowing  a  claim  against  an  estate,  where 
fraud  or  mistake  has  intervened.    Schlink  v.  Maxton, 
153  111.  U7;  Sherman  v.  Whiteside,  190  111.  576;  Heppe 
^'-  Szczepanski,  209  111.  88 ;   Whittemore  v.  Coleman, 
239  Hi.  430 ;  Marshall  v.  Coleman,  187  111.  569 ;  Domitski 
^'  American  Linseed  Co.,  221  111.  161;  Ford  v.  First 
^a«.  Bank,  201  111.  120.    Appellee  concedes  that  this  is 
the  law,  but  her  position  is  as  stated  by  her  counsel : 
**It  is  not  claimed  that  there  was  any  fraud  or  mis- 
take in  the  entry  of  the  order  of  dismissal,  such  as  a 
^^^H  of  equity  could  relieve  against,  but  a  mere  oral 
Motion  was  made  to  vacate,  without  any  showing  as  to 
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diligence  or  excuse  for  not  appearing  on  the  call  of 
the  docket.    True,  the  draft  order  in  the  Probate  Court 
states  that  the  claim  was  dismissed  by  mistake,  but  no 
proof  was  made,  and  on  the  trial  de  novo  in  the  Circuit 
Court  no  claim  was  even  made  that  there  was  a  mis- 
take.   Besides,  proceedings  similar  to  a  bill  in  equity 
must  be  taken  to  set  aside  a  judgment  for  mistake  or 
fraud."    The  record  shows  that  on  the  motion  to  rein- 
state the  claim  in  the  Probate  Court,  affidavits  were 
filed  and  read.    What  these  contained  does  not  appear. 
The  court,  however,  found  that   the   claim  was   dis- 
missed through  mistake.    In  Schlink  v.  Maxton,  supra, 
after  the  term  had  passed  at  which  a  claim  was  allowed 
against  an  estate,  a  motion  was  made  to  vacate  and  set 
aside  the  order  of  allowance.    The  motion  was  based 
upon  affidavits.    The  court  set  aside  the  order.     It  was 
there  also  urged,  as  it  is  here,  that  after  the  term  had 
passed  at  which  an  order  was  entered,  allowing  a  claim, 
before  the  same  could  be  vacated,  a  proceeding  in  the 
nature  of  a  bill  in  equity  must  be  had.    The  court  there 
said  (p.  453):    '*It  is  urged  that  even  if  the  county 
court,  sitting  as  a  court  of  probate,  is  invested  with 
equitable  jurisdiction,  yet  it  has  no  power,  at  a  subse- 
quent term,  to  set  aside  its  own  order,  judgment  or 
decree  except  upon  a  formal  bill  filed  for  that  specific 
purpose.    We  do  not  so  understand  the  practice  in  the 
probate  courts.''     Under  the  foregoing  authorities, 
we  are  clearly  of  the  opinion  that  the  Probate  Court 
had  jurisdiction  to  enter  the  order  allowing  the  claim. 
In  the  case  of  Phoenix  Ins.  Co.  v.  Guderyahfi,  20  lU. 
App.  161,  a  claim  was  filed  against  an  estate  in  the  Pro- 
bate Court  of  Cook  county.    After  the  expiration  of 
more  than  two  years  from  the  issuance  of  letteFS,  the 
claim  was  dismissed  for  want  of  prosecution.     The 
claimant  learned  of  the  dismissal  after  the  expiration  of 
the  term,  refiled  it  and  had  a  summons  issued  against 


Chicago — First  Distbict — February,  1916.      121 


Tisdale  et  al.  ▼.  Davis,  198  111.  App.  116. 


the  executor.  On  hearing,  the  claim  was  disallowed,  and 
appeal  taken  to  the  Circuit  Court,  where  the  claim  was 
allowed,  to  be  paid  out  of  property  not  inventoried  by 
the  executor,  as  a  claim  not  exhibited  within  two  years 
from  the  date  of  the  issuance  of  the  letters.    The  claim- 
ant appealed  to  this  court,  Mr.  Justice  Moran,  in  de- 
livering the  opinion  of  the  court,  said  that  the  only 
qnestion  presented  was:  **"Was  the  claim  barred  by 
the  two  years  ^  limitation  prescribed  in  Sec.  70,  Chap. 
3,  R.  S.,  *  ^  and  continuing  said :    '  *  It  has  been  expressly 
decided  by  the   Supreme  Court  that  filing  a  claim 
against  an  estate,  in  the  Probate  Court,  with  the  clerk 
thereof,  within  two  years  after  the  grant  of  letters  of 
administration,  is  an  exhibition  of  the   claim   to   the 
court,  so  as  to  take  the  claim  out  of  the  limitation  of 
two  years  in  Sec.  70,     *     *     *     and  that  if  the  claim 
has  been  so  filed  the  claimant  may,  after  the  expira- 
tion of  two  years,  summon  the  administrator,  and  if 
the  claim  is  allowed,  have  it  paid  in  due  course  of  ad- 
imnistration.    Wallace  v.  Gatchell,  106  111.  315. 

"The  presentation  of  the  claim  to  the  court  and  the 

^^pg  thereof  was,  then,  a  suflScient  exhibition  of  the 

cJaim  to  the  court  to  take  it  out  of  the  two  years  ^ 

statute.   We  presume  it  would  not  be  contended,  that  if 

^"^  claim  had  been  called  and  dismissed  at  any  time 

^thiti  the  two  years  from  the  issuing  of  letters,  it 

^^ght  not  be  filed  again  before  the  expiration  of  the 

^^  years,  and  adjudicated  and  ordered  paid  in  due 

^^i*«e.     A  dismissal  of  a  claim  on  call  because  the 

claiinant  does  not  appear,  determines  nothing  as  to 

^^^^  justice  of  the  claim,  and  can  not  be  a  bar  to  an 

^^jtidication  of  the  claim  when  newly  presented,  and 

^^^  effect  of  the  dismissal  is  precisely  the  same  whether 

^^  Occurs  before  or  after  the  expiration  of  the  two 

years/* 

The  only  differlence  between  that  case  and  the  case 
at  bar  is  that  there  the  claim  was  '* newly  presented** 
^d  a  summons  issued,  while  here  a  duplicate  of  the 
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claim  was  filed  but  no  summons  issued.  Appellee, 
however,  was  notified  and  appeared  in  court  and  con- 
tested the  claim.  We  think  the  principle  in  the  two 
cases  is  the  same. 

Second.    Appellants  contend  that  the  validity  of  the 
judgment  upon  which  the  claim  is  based  has  been  de- 
termined by  this  court  in  the  case  of  Tisdale  v.  Davis 
and  Rankin  Bldg.  d  Mfg.  Co.,  supra.     On  the   other 
hand,  appellee's  position  is  that  the   so-called  judg- 
ment is  in  fact  not  a  judgment,  and  that  the  opinion 
of  this  court  wherein  this  question  is  mentioned  is 
mere  dictum.     Mr.  Justice  McSurely,  in  delivering  the 
opinion  of  the  court,  there  said :    *  *  The  gist  of  appel- 
lants'  claim  is  that  they  are  entitled  to  have  the  ex- 
panded form  of  the  judgment  entered  of  record.     We 
are  not  referred  to  any  authority  for  the  proposition 
that  litigants  are  entitled  to  any  particular  form  of  a 
judgment  order  other  than  that  which  sufficiently  ex- 
presses the  judgment  of  the  court.    If  the  judgment 
order  herein  is  sufficient,  there  would  be    no    reason 
for  the  trial  court  to  grant  the  motion  of  appellants, 
and  in  the  absence  of  anything  to  the  contrary,  we 
must  assume  that  to  be  the  reason  for  the  refusal  of 
the  court  to  allow  the  motion.    The  appellants  do  not 
point  out  in  what  respect  the  judgment  is  insufficient, 
but  in  argument  assume  this  is  so,  in  which  assump- 
tion appellee  of  course  willingly  joins.    The  sufficiency 
of  the  judgment  is  not  questioned  by  any  assignment 
of  error.    Inspection  of  the  judgment  order  above  set 
forth  does  not  disclose  to  this  court  the  omission  of 
any  element  essential  to  its  validity.     *     *     *    No 
convincing  reason  appearing  for  changing  the  form 
of  the  judgment  as  prayed  for,  the  refusal  of  the  trial 
court  to  allow  the  motion  was  proper.'" 

The  language  above  quoted  is  clear  and  unambigu- 
ous. It  holds  the  judgment  valid  and,  under  the  de- 
cisions of  this  court,  establishes  the  law  of  the  case. 
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(Union  Nat.  Bank  of  Chicago  v.  Post,  93  111.  App.  339 : 
Wilson  V.  Carlinville  Nat.  Bank,  87  111.  App.  364.) 

This  case  must,  therefore,  be  reversed,  but  as  all  the 
facts  are  before  this  court,  and  as  a  jury  was  waived, 
Bo  reason  exists  for  remanding  the  cause.    A  judg- 
ment will,  therefore,  be  entered  in  this  court  for  the 
amount  due,  which  is  $20,005,  to  which  should  be  added 
^^e  per  cent,  interest  from  May  20,  1914,  the  date  on 
^iich  the  claim  wafe  allowed  in  the  Probate  Court,  to 
^©  date  on  which  this  judgment  is  entered. 

Judgment  reversed  and  judgment  in  this  court. 


^^ihjsL  Bolger^  a  minor^  Appellee,  v.  City  of  Chicago, 

Appellant. 

Gen.  No.  20,854. 

1.  Municipal  cobpobations,  §  1098* — when  evidence  sufficient  to 
€$io,h\i9h  prima  fade  case  of  negligence  in  maintenance  of  sewer 
conduit.  In  an  action  by  a  pedestrian  against  a  city  for  damages 
for  personal  injuries  sustained  as  a  result  of  an  explosion  of  sewer 
gas  in  a  sewer  conduit  which  also  contained  an  electric  system,  as 
he  stepped  on  the  cover  of  a  manhole  while  crossing  the  street, 
evidence  held  sufficient  to  establish  a  prima  facie  case  of  negligence. 

2.  Appeal  and  erbob,  |  1466* — when  admission  of  evidence  harm- 
leu  error.  In  an  action  by  a  pedestrian  against  a  city  for  damages 
for  personal  injuries  sustained  as  a  result  of  an  explosion  of  sewer 
gas  In  a  sewer  conduit,  which  also  contained  electric  wires,  when 
plaintiff  stepped  on  the  cover  of  the  manhole,  held  that  the  admis- 
sion of  evidence,  In  behalf  of  plaintiff,  as  to  facts  and  circumstances 
which  might  or  could  have  given  rise  to  the  accident  was  not 
prejudicial  where  it  was  merely  cumulative,  and  the  defendant 
had  not  offered  any  evidence  tending  to  explain  the  accident  or 
the  circumstances  in  which  it  occurred. 

3.  Appeal  and  ebbob,  §  717* — when  contention  on  matter  not  in 
record  will  not  he  considered.     In  the  absence  of  evidence  in  the 

,  *8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  And  CumiUatlTe  Quarterly,  same 
w^  «od  section  nvmbor* 
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four  years  after  the  accident,  his  face  was  disfigured,  and  there 
was  evidence  that  the  condition  of  Jawbone  and  claylcle  was  perma- 
nent. 

10.  Appeal  and  ebrob,  {  1413* — when  verdict  not  disturbed.  A 
verdict  for  damages  will  be  sustained  on  appeal  where  two  Juries 
have  rendered  verdicts  for  the  same  sum,  and  the  verdicts  have 
been  approved  by  the  trial  Judges. 


Owen  B.  Yanghn,  Plaintiff  in  Error,  y.  City  of  Chicago, 

Defendant  in  Error. 

Gen.  No.  21,089.    (Not  to  be  reported  In  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John  P. 
McGooBTT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  February  16,  1916. 

Statement  of  the  Case. 

Mandamus  by  Owen  B.  Vaughn,  petitioner,  against 
the  City  of  Chicago,  respondent,  to  reinstate  him  in 
position  as  carpenter,  from  which  position  the  Civil 
Service  Commission  of  respondent  city  had  removed 
him.  From  a  judgment  in  favor  of  respondent  entered 
upon  a  demurrer  to  the  petition,  petitioner  brings 
error. 

The  petition  averred  that  the  office  or  position  to 
which  he  sought  reinstatement  was  created  by  ordi- 
nance; that  such  position  was  that  of  carpenter  for 
which  he  had  taken  a  civil  service  examination  and 
which  he  duly  passed;  that  he  qualified  for  the  posi- 
tion; that  charges  against  him  were  not  heard  by  the 
Civil  Service  Commission  but  by  a  police  trial  board 
composed  of  three  persons,  two  of  whom  were  members 
of  the  Civil  Service  Commission. 

The  petition  also  averred  that  a  judgment  of  the 
Municipal  Court  of  Chicago  for  wages  due  him  in  such 

•See  UUnola  Note*  Ulicest,  Vols.  XI  to  XV,  and  CumuUave  Qoartorly.  msm 
topic  and  Mction  number. 
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position 'was  res  ad  judicata  of  facts  which  were  set  up 
in  the  action  in  the  Municipal  Court  and  also  in  this 
position,  and  that  respondent  was  estopped  from  deny- 
ing them. 

A,  D.  Gash  and  A.  G.  Dictrs,  for  plaintiff  in  error. 

BiCHARD  S.  FoLsoM,  f or  defendant  in  error ;  John  E. 
FosTiaa,  of  counsel. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Abstraet  9t  the  Decision. 

1.  Mahdamus,  {  139* — wTiat  person  seeking  reinstatement  in 
office  or  position  must  allege  in  petition.  A  person  seeking  rein- 
statement in  office  or  position  by  a  writ  of  mandamus  must  show 
in  his  petition  the  legal  existence  of  the  office  or  position,  his 
clear  right  to  the  office  or  position  and  the  duty  on  the  part  of 
respondents  to  perform  the  act  sought  to  be  enforced. 

2.  Maiydamus,  I  150* — wha^  allegations  in  petition  are  admitted 
on  demurrer.  While  in  a  petition  for  mandamus  all  allegations 
in  the  petition  that  are  well  pleaded  are  admitted  by  the  demurrer, 
mere  conclusions  of  the  pleader  are  not  so  admitted. 

3.  Mandamus,  (  139* — when  petition  for  reinstatement  in  posi- 
tion demurrable.  Where  petitioner  in  mandamus  for  reinstatement 
to  position  of  carpenter  in  the  police  department  of  Chicago  relied 
on  city  ordinances  and  the  petitioner  did  not  set  up  the  provisions 
of  the  ordinances  nor  the  substance  thereof,  but  simply  his  con- 
clnsions  that  the  office  or  position  was  established  by  the  ordinances, 
whether  such  ordinances  created  the  office  or  position  was  a  ques- 
tion of  law,  and  the  petition  was  clearly  demurrable. 

i.  Civil  sebvice,  §  23* — when  findings  of  police  trial  hoard  are 
conclusive.  Where  a  police  trial  board  hearing  charges  against 
an  employee  of  the  police  department  is  composed  of  two  members 
of  the  Civil  Service  Commission,  such  board  need  not  report  its 
decision  to  the  Civil  Service  Commission,  as  the  findings  of  the  trial 
board  are,  under  such  circumstances,  conclusive. 

5.  Judgment,  §  508*— 40  Tien  not  res  ad  judicata  as  to  legal  exist- 
ence of  office  and  right  thereto.  Where  a  petitioner  for  mandamus 
to  reinstate  himself  in  the  position  of  carpenter  in  the  Chicago 
police  department  averred  that,  in  an  action  in  the  Chicago  Munici- 

*8e«  minoU  Notes  Difrest,  Vols.  XI  to  XV,  and  Citmulatlye  Quaiierly,  Mine 
toirie  and  aectlon  nnmber. 
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this  statement  of  the  rule  is  very  general  in  its  terms, 
and  not  applicable,  perhaps,  to  every  case  coming  with- 
in the  letter  of  the  language  nsed.  It  therefore  be- 
comes onr  duty  to  consider  whether  it  applies  in  the 
case  at  bar.  A  somewhat  similar  question  arose  in 
Illinois  Cent.  R.  Co.  v.  PhiUips,  49  lU.  234.  There  the 
plaintiff  had  been  injured  through  the  explosion  of  a 
boiler,  and  it  was  urged  that  the  court  erred  in  giv- 
ing the  following  instruction,  which  appears  on  page 
239: 

**The  mere  fact  that  the  boiler  of  the  engine  in  ques- 
tion exploded,  causing  injury  to  the  plaintiff,  is  not, 
in  this  case,  and  under  the  relations  existing  at  that 
time,  between  the  plaintiff  and  the  defendants,  as  set 
forth  in  the  declaration,  even  prima  facie  evidence  of 
negligence,  or  want  of  due  and  proper  care  on  the  part 
of  the  defendants,  either  in  respect  to  the  condition  or 
management  of  said  engine;  and  the  jury  are  not 
authorized  to  find  the  existence  of  such  negligence,  or 
want  of  due  and  proper  care,  from  the  mere  fact  of 
such  explosion  and  injury.'' 

The  court  held  that  it  was  improper  to  say  that  the 
explosion  was  not  prima  facie  evidence  of  negligence 
which  cast  the  burden  of  explanation  upon  the  de- 
fendant. The  question  again  came  before  the  court  in 
Illinois  Cent,  R.  Co.  v.  Phillips^  55  111.  194,  and  the 
court  adhered  to  its  former  opinion,  saying  at  page 
199:  ''This  court  held  in  this  case,  in  49  111.  supra,  that 
the  mere  fact  that  the  boiler  exploded  was  prima  facie 
evidence  of  negligence;  and  that  the  burden  of  dis- 
proving the  negligence  was  thrown  upon  the  com- 
pany. ' ' 

The  question,  then,  is,  as  to  whether  there  is  anything 
in  reason  which  distinguishes,  in  principle,  the  case 
at  bar  from  the  cases  cited,  and  whether  there  is  any 
rule  of  pul)lic  policy  which  forbids  the  application  of 
the  general  doctrine  stated  above  to  the  case  of  ex- 
plosions occurring  undorneath  the  street.  We  know,  as 
a  matter  of  law,  that  the  entire  and  complete  control 


r 
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of  the  surface  of  the  street  and  everything  underneath 
it  is  vested  in  the  City  of  Chicago.  On  the  face  of  this 
record  it  is  admitted  that  the  manhole,  the  manhole 
cover,  the  conduit  and  the  electric  wires  placed  therein 
and  the  sewer  mains  were  the  property  and  under  the 
management  and  control  of  the  defendant.  It  further 
appears  that  explosive  gases  usually  do  collect  in  such 
conduits  and  had  collected  in  the  conduit  in  question 
at  and  for  some  time  prior  to  the  time  of  the  accident, 
and  that  their  ignition  was  its  cause.  Knowledge  con- 
cerning the  wires,  conduits,  sewers,  gas  mains,  etc.,  be- 
neath the  surface  of  the  street  is,  as  between  the  city 
and  any  inhabitant,  peculiarly  within  the  knowledge 
of  the  former.  As  streets  are,  of  necessity,  constantly 
used  by  all  of  its  inhabitants,  and  as  the  safety  of  the 
public  is  a  matter  which  the  law  considers  of  para- 
mount importance,  the  duty  of  the  city  to  use  ordinary 
care  to  see  that  the  safety  of  the  public  is  not  endan- 
gered as  the  result  of  its  arrangement  and  manage- 
ment of  the  instrumentalities  beneath  the  street  is,  of 
course,  indisputable.  When,  therefore,  an  accident 
happens  through  an  explosion  in  one  of  the  chambers 
beneath  the  surface  of  the  street, — an  accident  which, 
admittedly,  ordinarily  would  not  happen  if  those  who 
had  charge  exercised  proper  care — may  the  city,  when 
this  proof  is  made,  say:  *'It  is  for  you,  who  can  have 
no  definite  knowledge  in  regard  to  the  real  cause  of 
this  accident,  to  demonstrate  to  the  jury  what  its  pre- 
cise origin  was,  and  in  what  definite  particular  those 
who  had  charge  were  negligent''?  It  is  obvious  that 
the  adoption  of  such  a  principle  would  put  in  jeopardy 
the  lives  and  safety  of  the  inhabitants  of  a  municipal- 
ity, and  leave  them  without  practical  means  of  redress. 
Upon  a  careful  consideration  of  the  question,  there- 
fore, we  are  firmly  of  the  opinion  that  the  principle 
which  throws  upon  the  owners  of  a  boiler  or  an  engine 
the  burden,  not  necessarily  of  explaining  the  origin  of 
an  explosion,  but  of  showing  facts  and  circumstances 
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which  would  rebut  the  inference  of  negligence,  applies 
with  even  greater  force  to  the  case  of  explosions  in 
conduits  beneath  the  public  streets.  It  follows  from 
this  that  as  the  evidence  disclosed  by  this  record  mado 
out  a  prima  facie  case  against  the  city,  and  the  city 
expressly  declined  to  offer  any  explanatory  proof  what- 
ever, the  plaintiff  was  entitled  to  judgment. 

The  plaintiff  also  offered  evidence  as  to  circum- 
stances which  might  or  could  have  given  rise  to  the 
accident,  and  as  to  how  it  might  have  been  prevented ; 
the  defendant  contends  that  the  admission  of  this  evi- 
dence was  not  proper.  Had  the  city  offered  any 
evidence  tending  to  explain  the  accident  or  the  circum- 
stances in  which  it  occurred,  this  objection  might  have 
some  weight,  but  in  view  of  its  refusal  to  present  any 
evidence  at  all,  as  the  evidence  complained  of  was,  at 
best,  merely  cumulative,  its  admission  would  not  in  any 
way  prejudice  the  defendant. 

We  notice  also  that  on  the  question  of  the  construc- 
tion of  the  solid,  unventilated  manhole  cover  the  de- 
fendant contends  that  it  could  not  be  considered  as 
evidence  of  negligence,  as  the  city  is  not  liable  where 
it  exercised  a  qiiasi  judicial  discretion  in  the  adoption 
of  a  plan  of  construction.  Without  discussing  the 
merits  of  the  principle  contended  for,  as  applied  to  this 
case,  it  is  sufficient  to  say  that  there  is  not  a  particle 
of  evidence  in  the  record  tending  to  show  that  the 
presence  of  the  solid,  unventilated  cover  was  due  to 
the  adoption  of  a  plan  of  construction. 

For  the  reasons  indicated,  the  judgment  of  the  Supe- 
rior Court  will  be  affirmed. 

Affirmed. 
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Minnie  Y.  Connor,  Defendant  in  Error,  y.  Louis  Green- 
berg,  Plalutiff  in  Error. 

Gen.  No.  19,190. 

1.  Shebiffs  a:vd  constables,  §  78* — when  replication  to  plea  of 
authority  sufficient.  In  action  In  trespass  where  defendant 
pleaded  that  he  had  a  writ  of  fieri  facias^  that  the  outer  door  of 
plaintiff's  house  was  open  at  the  time  he  entered,  to  which  plaintiff 
replied,  admitting  defendant  had  the  writ  but  that  he  nevertheless 
committed  the  trespass  as  alleged  in  the  declaration  held,  that  it 
was  unnecessary  for  plaintiff  to  specifically  charge  in  the  replica- 
tion that  defendant  broke  the  outer  doors,  but  that  by  replying  as 
to  the  abuse  to  defendant's  plea  of  authority  she  stated  matter  in 
confession  and  avoidance. 

2.  Pleading,  §  183* — when  defendant  may  demur  specially  to 
replication.  In  action  in  trespass  where  a  replication  de  injuria  is 
insufficient,  defendant  may  demur  specially. 

3.  Pleading,  §  466* — when  defect  in  replication  aided  hy  verdict. 
A  defect  in  a  replication  de  injuria  in  an  action  of  trespass  is  aided 
by  verdict. 

4.  SHERiFrs  AND  CONSTABLES,  §  80* — When  evTor  in  admission  of 
evidence  not  prejudicial.  Any  error  of  the  trial  court  in  an  action, 
in  trespass,  wherein  it  was  alleged  that  a  constable  broke  the  outer 
doors  of  a  residence  to  serve  a  writ,  in  allowing  plaintiff  to  testify 
that  she  had  no  recollection  of  any  service  of  a  summons  on  her  in 
the  action  wherein  the  writ  was  served,  was  not  prejudicial,  where 
the  trial  court  gave  instructions  which  were  predicated  upon  the 
assumption  that  defendant  had  a  valid  writ  of  execution. 

5.  Trespass,  §  11* — what  constitutes  a  dwelling  house.  In  an 
action  in  trespass,  a  boarding  house  is  a  dwelling  house  where 
plaintiff  resides  therein. 

6.  Sheriffs  and  constables,  §  83* — when  instruction  as  to  right 
of  officer  breaking  in  door  of  dwelling  to  serve  writ  sufficient.  In 
an  action  in  trespass  against  a  constable  serving  a  writ  and  break- 
ing into  a  dwelling  house,  inner  doors  in  a  vestibule  leading  into 
a  house  are  outer  doors  of  the  house  even  though  there  may  be 
outer  doors  to  the  vestibule,  and  an  instruction  with  reference  to 
breaking  in  the  outer  door  need  not  designate  which  of  such  above 
doors  were  inner  or  outer. 

7.  Shrkiffs  and  constables,  §  83* — when  instruction  as  to  meas- 
ure of  damages  for  injury  to  imsiness  because  of  unlawful  entry  by 
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constahle  aufllcicnt.  Where  In  an  action  in  trespass  for  unlawful 
entry  ef  constable  serving  a  writ,  it  appears  that  the  officer  un- 
lawfully entered  plaintiff's  house,  it  is  proper  to  instruct  the  jury 
that  if  they  find  for  plaintiff  and  if  they  find  that  plaintiff  had  an 
established  business  which  was  injured  or  destroyed  as  a  proximate 
result  of  the  acts  of  defendant  in  taking  plaintiff's  goods  they  may 
assess  damages  proximately  accruing  from  such  loss  of  business. 

8.  Shebiffs  and  constables,  {  83* — when  instruction  in  action 
against  conatahle  for  breaking  into  a  house  to  serve  a  writ  not  prej- 
udicial. Where  in  action  in  trespass  against  a  constable  for  break- 
ing into  a  house  to  serve  a  writ,  a  portion  of  an  instruction 
complained  of  is  predicated  upon  the  assumption  that  defendant 
made  a  peaceable  entry  into  plaintiff's  house,  whereas  the  jury 
found  in  one  of  their  special  findings  that  he  broke  the  outer  door 
thereof,  defendant  could  not  have  been  prejudiced  by  such  instruct 
tion. 

9.  Shebiffs  and  constables,  {  80* — when  evidence  sufficient  to 
sustain  verdict.  In  an  action  against  a  constable  for  damages  for 
breaking  into  a  house  to  serve  a  writ  on  plaintiff,  evidence  held 
sufficient  to  sustain  a  verdict  for  plaintiff. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Henbt  V. 
Fbeeman,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  February  24,  1916. 

Statement  by  the  Court.  This  action  in  trespass 
was  commenced  in  the  Circuit  Court  of  Cook  countv  on 
April  6,  1905.  For  various  causes  a  trial  was  not  had 
until  March,  1909.  At  the  conclusion  of  the  trial  at 
the  request  of  the  defendant  four  special  interroga- 
tories in  writing  were  submitted  to  the  jury  to  be  an- 
swered, as  follows: 

"A.  Did  Louis  Greenberg  commit  an  assault  upon 
the  plaintiff,  Minnie  Connor? 

**B.  Did  Louis  Greenberg  have  an  execution  against 
Minnie  Connor,  and  in  favor  of  Clark  &  Doranf 

'*C.  Did  Louis  Greenberg  imprison  or  arrest  Minnie 
Connor  f 

''D.  Was  the  outer  door  broken  by  Constable  Louis 
Greenberg  ? ' ' 

The  jury,  on  March  25, 1909,  returned  a  general  ver- 
dict finding  the  defendant  guilty  and  assessing  plain- 
tiff's damages  at  the  sum  of  $3,000,  and  in  their  special 

« 
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findings  answered  all  of  said  interrogatories  in  the  af- 
firmative. Defendant's  motion  for  a  new  trial  was  not 
finally  passed  upon  nntil  February  3,  1910,  at  which 
time  that  motion  and  his  motion  in  arrest  of  judg- 
ment were  overruled  and  the  court  entered  judgment 
upon  the  verdict. 

F^rom  the  judgment  defendant  prayed  an  appeal  and 
perfected  the  same  in  this  court,  but  on  July  10,  1912, 
said  appeal  was  dismissed  by  this  court  upon  his  mo- 
tion. He  having  been  arrested  on  a  capias  ad  satis- 
faciendum  issued  on  said  judgment,  and  his  petition 
for  release  from  custodv  under  the  Insolvent  Debtor's 
Act  having  been  dismissed  by  the  County  Court  of  Cook 
county,  he  prayed  an  appeal  from  that  judgment  of 
dismissal  to  this  court,  and  on  November  10,  1914,  said 
judgment  of  the  County  Court  was  affirmed.  (Green- 
berg  V.  Connor,  189  HI.  App.  419.)  In  the  meantime, 
on  February  1,  1913,  he  sued  out  this  present  writ  of 
error  to  review  said  judgment  of  the  Circuit  Court,  and 
the  cause  was  continued  from  term  to  term  for  want 
of  service  on  plaintiff  (defendant  in  error).  On  Jan- 
uary 14, 1915,  on  defendant's  motion  the  writ  of  error 
was  made  a  supersedeas,  defendant  having  filed  a  bond 
with  surety  in  the  sum  of  $5,000,  and  on  May  11,  1915, 
publication  having  been  made,  plaintiflF  entered  her 
appearance  in  this  court. 

The  declaration  consists  of  four  counts.  The  first 
count  alleges,  in  substance,  that  defendant,  on  April 
20, 1904,  ''with  force  and  arms,  etc.,  brote  and  entered 
a  certain  dwelling  house  of  the  plaintiff, ' '  and  stayed 
and  continued  therein,  making  a  great  noise  and  dis- 
turbance, for  the  space  of  three  days ;  that  defendant 
* 'forced  and  broke  open  and  broke  to  pieces  and  dam- 
aged the  outer  doors"  of  said  dwelling  house,  and 
**  broke  to  pieces,  damaged  and  spoiled  divers  locks, 
staples  and  hinges"  belonging  to  said  doors  and  where- 
with the  same  were  fastened;   that  defendant,   also, 
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during  said  time,  with  force  and  arms,  "seized  and 
took  divers  goods  and  chattels"  (here  are  specifically 
mentioned  more  than  100  articles  including  one  piano, 
several  oriental  rugs,  household  furniture  and  $52  in 
money)  "being  the  goods  of  plaintiff  then  found  and 
being  in  said  dwelling  house  and  being  of  the  value  of 
$2,500,  and  carried  away  the  same  and  converted  and 
disposed  thereof  to  his  own  use ; "  by  means  whereof 
plaintiff  and  her  family  were  not  only  greatly  dis- 
turbed in  the  peaceable  possession  of  plaintiff's  dwell- 
ing house  but  plaintiff  was  "hindered  and  prevented 
from  carrying  on  and  transacting  therein  her  neces- 
sary affairs  and  business  and  has  •  •  •  })een 
thereby  deprived  of  her  said  dwelling  house  from  hence 
hitherto,  and  *  •  *  the  business  of  plaintiff,  be- 
ing that  of  a  boarding  house  keeper,  was  completely 
broken  up  and  destroyed. ' ' 

The  second  count  alleges  that  on  the  date  aforesaid 
defendant  made  an  assault  upon  plaintiff  and  beat  and 
illtreated  her,  and  imprisoned  her  without  any  reason- 
able cause  for  the  space  of  seven  hours.  The  third 
count  charges,  in  substance,  that  defendant  assaulted 
plaintiff,  seized  her  and  with  great  violence  dragged 
her  about  and  struck  her,  and  also  forced  her  to  go  out 
on  the  public  streets  then  and  there  in  custody,  where- 
by she  was  not  only  bruised  and  wounded  but  was  ex- 
posed to  public  disgrace  and  injured  in  her  standing 
and  reputation.  The  fourth  count  charges  an  assault 
and  battery  by  defendant. 

The  defendant  filed  a  plea  of  the  general  issue  to  all 
four  counts,  and  also  a  special  plea  "as  to  the  first 
count  of  plaintiff's  declaration  and  as  to  the  alleged 
wrongful  taking  of  the  property  hereinafter  named,'* 
in  which  he  allesjed,  in  substance,  that  on  February  16, 
1904,  Clark  &  Doran  sued  out  of  the  justice  court  of 
W.  D.  Wilcox,  a  justice  of  the  peace  in  said  Cook 
county,  a  writ  of  fieri  facias,  commanding  any  con- 
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stable  of  said  county  that  of  the  goods  and  chattels  of 
said  plaintiff  there  should  be  made  the  sum  of  $133.20, 
and  $4.50  costs,  within  seventy  days ;  that  defendant 
was  then  and  thereafter  a  constable  of  said  county  and 
said  writ  was  delivered  to  him  to  execute ;  that  after- 
wards and  before  the  return  day  of  said  writ,  on  April 
20,  1904,  defendant  as  such  constable  ''peaceably  and 
quietly  entered  into  the  said  dwelling  house,  "in  which, 
etc.,  the  outer  door  thereof  being  then  open,"  and 
seized  and  took  in  execution  the  following  goods  and 
chattels  of  plaintiff,  viz. :  * '  1  piano,  1  piano  stool,  2 
rugs  9  X  12,  two  wardrobes,  one  hat  rack  and  2  small 
rugs,"  the  same  being  in  said  dwelling  house  and  lia- 
ble to  be  seized  and  taken  by  virtue  of  said  writ ;  that 
in  so  doing  he  necessarily  and  unavoidably  made  a  little 
noise  in  said  dwelling  house  but  did  no  unnecessary 
damage  to  plaintiff;  and  that  afterwards,  after"  due 
notice  given  according  to  law,  he  sold  said  goods  and 
chattels,  and  satisfied  said  judgment  and  costs. 

To  this  special  plea  of  justification  plaintiff  filed  a 
replication  in  which  she  alleged  that  ''although  true 
it  is  that  said  writ  of  fieri  facias  was  issued  and  de- 
livered to  the  defendant  as  such  constable  *  *  * 
nevertheless  *  *  *  the  plaintiff  says  that  the  de- 
fendant, at  the  time  when,  etc.,  of  his  own  wrong  and 
without  the  residue  of  the  cause  in  that  plea  alleged, 
committed  the  trespasses  in  said  declaration  men- 
tioned, in  manner  and  form  as  the  plaintiff  has  here- 
inabove complained  against  the  defendant,''  etc. 

The  testimony  of  plaintiff  and  her  witnesses  dis- 
closed, in  substance,  the  following  facts :  On  and  prior 
to  April  20,  1904,  plaintiff  conducted  a  boarding  and 
lodging  house  on  Ashland  boulevard,  between  Jackson 
and  Van  Buren  streets,  Chicago.  There  were  fifteen 
rooms  in  the  house  and  ten  boarders.  Plaintiff's  net 
income  from  her  boarders  and  roomers  at  the  time  was 
about  $100  per  month.     At  the  front  entrance  to  the 
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house  there  were  two  permanent  doors.  They  were 
both  ''double  doors,'*  one  set  opening  into  a  vestibule 
and  the  other  set  opening  from  the  vestibule  into  the 
main  hall  of  the  house.  Outside  of  the  first  mentioned 
double  doors  were  temporary  double  ''storm'*  doors 
which  opened  outwards.  About  8:30  o'clock  on  the 
morning  of  April  20,  1904,  plaintiff  was  standing  on 
the  front  porch.  The  storm  doors  were  open.  Both 
sets  of  double  doors  were  locked.  Defendant,  accom- 
panied by  William  Snyder,  another  constable,  came 
upon  the  porch  where  plaintiflF  was.  Other  men,  as- 
sistants of  defendant,  were  on  the  sidewalk.  Defend- 
ant stated  to  plaintiflF  that  he  had  an  execution  against 
her  in  favor  of  Clark  &  Doran  for  over  $133,  demanded 
that  plaintiff  open  the  doors  and  let  him  inside  of  the 
house,  took  hold  of  plaintiflf 's  arm  and  further  stated 
that  she  was  his  prisoner.  Upon  plaintiff's  refusal  to 
open  the  doors  defendant  directed  Snyder  and  his  other 
assistants  to  break  in  the  doors,  and  they  first  broke 
open  the  double  doors  leading  into  the  vestibule.  In 
the  meantime,  at  plaintiff's  request,  her  daughter, 
standing  inside  in  the  hall,  had  "put  the  chain  on" 
the  doors  opening  from  the  vestibule  into  said  hall. 
Defendant's  assistants  afterwards  by  pushing  a  ladder 
against  said  doors,  succeeded  in  breaking  open  the 
same  and  in  so  doing  broke  off  a  portion  of  one  of 
said  doors  and  broke  said  chain.  After  gaining  ad- 
mission into  the  hall  defendant  again  took  hold  of 
plaintiff's  arm  and  again  stated  that  she  was  under 
arrest,  and  demanded  that  $200  be  paid  him,  otherwise 
he  would  carry  away  the  household  eflfects  and  soil 
them.  Subsequently  plaintiflf  paid  defendant  $40  and 
received  from  him  a  written  receipt  therefor.  Plain- 
tiflf then  requested  that  she  be  allowed  to  go  down  town 
and  see  her  attorney  and  endeavor  to  procure  more 
money.  Defendant  refused  to  permit  her  to  go  except 
in  the  custody  of  Constable  Snyder,  who  accompanied 
her  in  a  buggy  to  said  attorney 's  oflSce.    In  the  inter- 
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view  there  had  Snyder  told  said  attorney  that  plain- 
tiflf  was  under  arrest,  that  both  defendant  and  he  had 
executions  and  that  if  money  was  not  forthcoming  they 
were  going  **to  clean  out  that  place,"  and  referred  him 
to  defendant  for  further  information.  Snyder  accom- 
panied plaintiff  on  the  return  to  her  home,  where 
plaintiff  again  saw  defendant  and  asked  for  additional 
time  to  procure  more  money.  Defendant  said  he  would 
put  in  a  custodian  at  $10  per  day,  which  he  did  for  one 
day.  Plaintiff  paid  $12  in  all  to  the  custodian.  On  the 
afternoon  of  the  following  day  defendant,  accompanied 
by  Snyder  and  other  men,  again  came  to  plaintiff's 
home.  Two  large  moving  vans  of  the  Livingston  Ex- 
press arid  Storage  Company  were  drawn  up  in  front 
of  the  house,  and  during  the  afternoon  there  were  taken 
and  carried  away  in  said  vans  and  in  buggies  100  ar- 
ticles of  household  furniture  belonging  to  plaintiff. 
As  one  witness  stated,  **they  took  almost  everything.*' 
Plaintiff,  after  enumerating  various  chattels  taken, 
testified  that  the  fair  market  value  of  the  same  at  the 
time  was  $2,600.  This  testimony  as  to  value  was  not 
contradicted.  No  part  of  the  property  was  returned 
to  plaintiff  and  she  did  not  continue  in  her  business  as 
a  boarding  house  keeper. 

The  defendant  claimed  the  protection  of  the  exe- 
cution issued  by  W.  D.  Wilcox,  a  justice  of  the  peace, 
on  a  judgment  against  plaintiff  and  in  favor  of  Clark 
&  Doran  for  $133.20  and  costs.  This  paper  was  in  the 
possession  of  the  defendant  and  on  the  trial  was  of- 
fered in  evidence  by  him.  It  does  not  appear  to  have  ever 
been  returned  to  said  justice.  On  the  back  of  the  paper 
is  a  statement  over  defendant 's  signature  that  on  April 
20, 1904,  he  levied  on  certain  specific  personal  propert}-^ 
of  plaintiff  (mentioning  the  same  9  articles  as  stated 
in  his  plea  of  justification).  Below  is  the  further  state- 
ment that  the  sale  is  set  for  May  3,  1904.  Defendant 
testified  that  he  advertised  and  sold  the  property  levied 


136  Appellate  Courts  op  Illinois. 

Connor  v.  Greenberg,   198   111.  App.   129. 

upon  and  that  he  took  no  other  property.  The  theon 
of  the  defense  was  that  the  other  property  of  plaintiff 
which  was  carted  away  was  taken  by  Constable  Snyder, 
who  claimed  to  have  another  execution  for  $193  issued 
l)y  said  justice  of  the  peace  against  plaintrflf  and  in 
favor  of  one  Anderson.  Snyder  testified  that  he  made 
a  levy  at  the  same  time  that  defendant  made  his  levy 
on  the  Clark  &  Doran  execution.  The  Anderson  exe- 
cution was  not  produced.  Snyder  further  testified  that 
he  returned  it  into  court,  but  that  he  had  not  made  a 
search  to  find  it  or  ask  the  justice  to  do  so.  It  ap- 
peared, however,  from  the  original  record  of  said 
justice  in  said  Anderson  case  and  from  a  transcript 
thereof,  certified  to  by  the  justice  nearly  eight  months 
after  the  alleged  levy,  that  the  x\nderson  execution  was 
issued  to  defendant,  as  constable,  on  April  7,  1904,  but 
it  did  not  appear  from  said  record  or  transcript  that 
the  execution  had  ever  been  returned. 

Both  defendant  and  Snyder  testified  to  the  effect 
that  they  did  not  break  open  the  doors  which  opened 
into  the  vestibule;  that  these  doors  they  found  open 
when  they  arrived;  that  they  demanded  of  plaintiff 
that  she  open  the  two  doors  which  opened  into  the  hall 
from  the  vestibule;  and  that  upon  her  refusal  they 
broke  open  these  doors  and  entered.  Both  denied  that 
they,  or  any  one  for  them,  kid  hands  on  plaintiff,  or 
stated  that  she  was  under  arrest,  or  that  they  at  any 
time  arrested  her.  Both  testified  that  the  property 
taken  away  from  plaintiff's  house  was  temporarily 
stored  in  the  warehouse  of  the  Livingston  Company, 
and  evidence  was  introduced  on  behalf  of  defendant 
tending  to  show  that  all  the  property  taken,  except  the 
9  articles  alone  claimed  to  have  been  levied  upon  and 
taken  by  defendant,  were  stored  with  said  company  in 
the  name  of  Snyder.  Plaintiff,  however,  testified  that 
a  day  or  two  after  her  property  was  taken  she  called 
at  the  office  of  the  Livingston  Company  and  there  saw 
an  entry  in  a  warehouse  receipt  book  that  her  goods 
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were  there  stored  in  the  name  of  defendant.  Plaintiff 
also  introduced  in  evidence  a  sheet  from  a  certain  loose- 
leaf  warehouse  receipt  book  of  said  Livingston  Com- 
pany, which  purported  to  be  a  carbon  copy  of  a 
warehouse  receipt  given  by  said  company  on  April  22, 
1904,  for  78  articles  of  household  furniture.  Among  the 
articles  enumerated  are:  ''1  piano,  1  piano  stool,  2 
wardrobes  and  1  hat  rack,"  which  articles  defendant 
claimed  he  levied  on.  This  sheet  was  identified  bv 
John  L.  Livingston  of  said  company.  He  testified  that 
all  of  said  articles  were  taken  directly  from  plaintiff's 
house  and  stored  in  the  company's  warehouse.*  It 
clearly  appears  that  the  receipt  as  originally  written 
was  given  to  ' '  Greenberg, "  and  that  said  name  has 
been  partially  erased  and  the  name  **Wm.  Snyder" 
written  over  the  erasure. 

Martin  C.  Connor,  for  appellant. 

William  J.  Stapleton,  for  appellee. 

Mb.  Presiuing  Justice  Gridley  delivered  the  opinion 
of  the  court. 

First.  It  is  contended  by  counsel  for  defendant  that 
because  plaintiff,  in  her  replication  to  defendant's  plea 
of  justification  to  the  declaration,  failed  to  **new 
assign, ' '  no  recovery  can  be  had  by  plaintiff.  The  state- 
ment as  to  defendant's  plea  being  filed  to  the  declara- 
tion is  not  accurate.  The  declaration  contained  four 
counts  to  which  defendant  pleaded  the  general  issue, 
and  his  special  plea  of  justification  was  filed  only  to 
the  first  count.  After  due  consideration  we  do  not 
think  that  counsel's  point  is  well  taken. 

The  first  count  of  plaintiff's  declaration  charged,  in 
substance,  that  defendant,  with  force  and  arms,  etc., 
broke  and  entered  plaintiff's  dwelling  house,  forced 
and  broke  open  the  outer  doors  of  said  house,  and 
therein  seized  and  carried  away  over  100  articles  of 
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household  furniture,  the  property  of  plaintiff,  and  con- 
verted the  same  to  his  own  use,  whereby  she  suffered 
damages  as  alleged.  Defendant  ?s  plea  of  justification 
to  this  count  alleged,  in  substance,  that,  by  virtue  of  an 
execution  for  $133.20,  issued  by  a  justice  of  the  peace 
to  him  as  a  constable,  he  as  such  constable  peaceably 
and  quietly  entered  plaintiff's  dwelling  house,  *'the 
outer  door  thereof  being  then  open,"  and  seized  and 
took  away  under  said  execution  9  articles  of  household 
furniture  mentioned,  belonging  to  plaintiff,  and  sub- 
sequently sold  the  same,  etc.  The  fact  that  defendant 
as  a  constable  was  armed  with  a  writ  of  fieri  facias 
would  not  justify  him,  for  the  purpose  of  executing 
such  a  writ,  in  breaking  the  outer  door  of  plaintiff's 
dwelling  house ;  if,  however,  he  found  such  outer  door 
open,  and  he  gained  a  peacable  entry  into  the  house, 
and  he  found  that  an  inner  door  was  closed  so  that  he 
could  not  seize  any  of  plaintiff's  goods,  then  he  could 
have  demanded  of  plaintiff  that  said  inner  door  bo 
opened,  and  upon  her  refusal  he  could  have  opened  that 
door  and  seized  a  sufficient  amount  of  plaintiff's  goods 
to  satisfy  the  amount  of  said  writ  and  costs.  {Sny- 
dacker  v.  Brosse,  51  111.  357,  361.)  If  he  broke  the  outer 
door,  and  thereby  gained  an  entrance  into  plaintiff's 
house,  he  became  a  trespasser  ab  initio,  and  liable  not 
only  for  the  property  taken  by  him  but  also  for  any 
damage  to  plaintiff  which  was  the  immediate  result 
of  his  acts.  {Snydacker  v.  Brosse,  supra;  Oreenberg 
V.  Connor,  189  HI.  App.  419.)  The  averment  in  defend- 
ant's plea  (viz.,  the  outer  door  of  plaintiff's  house  be- 
ing open  at  the  time  he  entered)  was  a  material  one, 
as  that  fact,  if  it  was  a  fact,  was  a  condition  precedent 
to  his  right  to  enter  plaintiff's  house.  (Kerbey  v.  Den- 
by,  1  ]\Ieeson  &  W.  Rep.  336.)  To  this  plea  the  plain- 
tiff filed  a  replication,  in  which  she  admitted  that  it 
was  true  as  defendant  had  stated  in  his  plea  that  he 
had  the  writ,  but  further  alleged  that  nevertheless  the 
defendant,  at  the  time  when,  etc.,  **of  his  own  wrong. 
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• 

and  without  the  residue  of  the  cause  in  that  plea  al- 
leged, committed  the  trespasses  in  said  declaration 
mentioned,  in  manner  and  form  as  the  plaintiff  has 
hereinabove  complained  against  the  defendant/'  In 
other  words,  she  alleged  that  notwithstanding  defend- 
ant had  the  writ  mentioned,  nevertheless  he  committed 
the  trespasses  as  alleged  in  her  declaration,  in  the  first 
count  of  which  there  was  contained  the  distinct  allega- 
tion that  he  forced  and  broke  open  the  outer  doors  of 
her  house.  We  think  it  was  unnecessary  for  her  to 
again  specifically  charge  in  the  replication  that  de- 
fendant broke  the  outer  doors.  {Kerhey  v.  Denby, 
supra.)  And  we  think  that  the  issue  of  fact  as  to 
whether  defendant  broke  the  outer  doors  was  suf- 
ficiently presented.  ''In  trespass  *  •  *  the  rep- 
lication containing  a  general  denial  of  the  whole  plea 
sometimes  occurs,  and  is  termed  a  replication  de  in- 
juria sua  propria  absque  tali  causa,  *  *  *  or,  if  a 
part  of  the  plea  be  admitted,  then  it  is  termed  de  in- 
juria absque  residuo  causa,  thereby  denying  all  but 
the  admitted  fact  or  facts.  This  replication  tenders 
issue  upon  and  compels  the  defendant  to  prove  every 
material  allegiation  in  his  plea."  (1  Chitty  on  PL,  16th 
Am.  Ed.,  star  p.  632-3.)  *'If  in  any  case  the  defendant 
justified  under  the  warrant  of  a  justice  of  the  peace, 
•  •  •  or  by  his  command,  the  replication  must  have 
been  special,  and  admit  or  protest  the  warrant  or  com- 
mandment, and  reply  de  injuria  absque  residuo  causa, 
or  take  issue  simply  on  the  warrant  or  commandment. '  ^ 
(Id.,  star  p.  636.)  "There  are  some  replications  which 
rather  partake  of  the  nature  of  new  assignments  than 
are  properly  and  strictly  so.  As  where  the  defendant 
has  abused  an  authority  or  license  which  the  law  gives 
him,  by  which  he  became  a  trespasser  ab  initio.  In  an 
action  brought  for  a  trespass  thus  committed,  where 
the  defendant  pleads  the  license  or  authority,  the  plain- 
tiff may  reply  the  abuse.  Such  a  replication  it  will  be 
observed  differs  from  a  new  assignment,  because  it 
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does  not  operate  in  any  manner  as  a  waiver  or  aban- 
donment of  the  trespass  attempted  to  be  justified,  but 
states  matter  in  confession  and  avoidance  of  the  justifi- 
cation." (Id.  p.  665.)  Furthermore,  defendant  did  not 
demur  to  plaintiff's  replication.  ** Where  de  injuria 
is  improperly  replied,  the  defendant  may  demur 
specially,  but  the  defect  will  be  aided  after  verdict.'' 
(Id.  p.  639.) 

Second.  It  is  also  contended  that  the  trial  court 
erred  in  allowing  plaintiff  to  testify  that  she  had  no 
knowledge  or  recollection  of  any  summons  ever  having 
been  served  upon  her  in  the  action  brought  against 
her  by  Clark  &  Doran  in  the  justice  court.  We  do  not 
think,  even  if  the  court  erred  in  his  ruling,  that  de- 
fendant was  so  prejudiced  thereby  as  to  warrant  a  re- 
versal, in  view  of  the  instructions  subsequently  given 
to  the  jury.  Several  of  plaintiff's  instructions  were 
predicated  upon  the  assumption  that  defendant  had  a 
valid  writ  of  execution.  Of  the  instructions  given  on 
behalf  of  the  defendant  the  second  told  the  jury  that 
the  writ  of  execution  introduced  in  evidence  was  valid 
and  authorized  defendant,  as  a  constable,  to  levy  upon 
and  take  goods  of  plaintiff  to  satisfy  the  writ ;  and  the 
eighth,  that  if  the  jury  believed  from  the  evidence  that 
the  plaintiff  was  not  served  with  a  summons  in  the 
Clark  &  Doran  case,  still  the  writ  of  execution  in  de- 
fendant's hands  would  be  a  protection  to  him  in  levy- 
ing upon  plaintiff's  property  although  as  a  matter  of 
fact  there  was  no  service  upon  her. 

Third.  It  is  further  contended  that  the  trial  court 
erred  in  giving  three  instructions  offered  by  plaintiff' 
and  in  modifying  an  instruction  offered  by  defendant. 

Plaintiff's  seventh  given  instruction  is  as  follows: 

**The  court  instructs  the  jury  as  a  matter  of  law 
that  an  oflBcer  in  levying  an  execution  within  a  dwelling 
house  must  make  a  peaceable  entry  and  has  no  right  to 
break  open  an  outer  door  or  other  outside  protection 

of  such  dwelling  house,  and  if  the  jury  believe  from  the 
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evidence  in  this  case  that  the  defendant  broke  open 
or  caused  to  be  broken  open  the  outer  door  or  other 
outside  protection  of  the  plaintiff's  dwelling  house  in 
levying  the  writ  or  writs  of  execution  in  question,  then 
all  acts  thereafter  done  pursuant  to  said  wrongful 
entry,  if  the  jury  believe  from  the  evidence  there  was 
such  wrongful  entry  under  said  writ  or  writs  by  the 
defendant  or  by  his  direction,  were  unlawful.  What 
constituted  the  outer  door  or  other  outside  protection 
of  the  plaintiff's  dwelling  house  is  a  question  of  fact 
for  the  jury. ' ' 

Counsel  for  defendant  contend  that  this  instruction 
was  prejudicial  because  (1)  it  assumes  that  the  board- 
ing house  kept  by  plaintiff  was  a  '* dwelling  house," 
and  (2)  because  it  left  to  the  jury  to  decide,  under  the 
evidence,  that  an  inner  door  might  be  an  outer  door, 
and  therefore  was  misleading.  The  evidence  clearly 
shows  that  the  house  in  question  was  plaintiff's  dwell- 
ing house.  She  resided  therein  with  her  family.  We 
do  not  think  that  the  mere  fact  that  she  rented  cer- 
tain rooms  to  others  and  also  kept  boarders  made  it 
any  less  a  dwelling  house.  {State  v.  Leedy,  95  Mo.  76, 
78.)  The  term  *' dwelling  house"  is  defined  in  Web- 
ster's Dictionary  as  '*a  house  intended  to  be  occupied 
as  a  residence,  in  distinction  from  a  store,  office,  or 
other  building;"  and  in  Bouvier's  Law  Dictionary  as 
**a  house  usually  occupied  by  the  person  there  resid- 
ing, and  his  family ;  the  apartment,  building,  or  cluster 
of  buildings  in  which  a  man  with  his  family  resides. ' ' 
And  it  was  not  disputed  on  the  trial  that  plaintiff  oc- 
cupied the  house  as  her  dwelling  house,  and  defendant 
in  his  plea  of  justification  stated  that  the  articles 
which  he  seized  and  took  in  execution  were  in  ''said 
dwelling  house." 

The  second  objection  to  the  instruction  evidently  has 
reference  to  the  last  sentence  thereof.  As  we  under- 
stand it  the  argument  is,  inasmuch  as  the  evidence  was 
conflicting  on  the  question  whether  defendant  broke  in 
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the  donble  doors  entering  into  the  vestibule,  and  as 
there  was  no  dispute  as  to  the  breaking  in  of  the  donble 
doors  leading  from  the  vestibule  into  the  hall,  that  by 
the  instruction  the  jury  might  have  thought  that  said 
last  mentioned  doors  were  outer  doors,  and  that  the 
court  should  have  told  the  jury  by  an  appropriate  in- 
struction which  of  the  two  sets  of  doors  were  the  outer 
and  which  the  inner,  instead  of  submitting  this  ques- 
tion to  the  jury  to  decide.  We  do  not  think  that  the 
defendant  was  prejudiced  by  the  instruction.  In  Sny- 
dacker  v.  Brosse,  51  111.  357,  359,  it  is  said:  **It  is  a 
uniformly  recognized  rule  of  the  common  law,  that  no 
officer  has  the  legal  authority  to  break  an  outer  door, 
or  other  outside  protection,  to  an  individual's  house, 
for  the  purpose  of  executing  civil  process.''  In  our 
opinion,  under  the  facts  shown,  the  double  doors  lead- 
ing from  the  vestibule  into  the  hall  are  to  be  consid- 
ered in  law  as  much  the  ''outer  door  or  other  outside 
protection"  to  plaintiff 's  house  as  the  other  outer 
doors  leading  into  the  vestibule.  An  entrance  into  the 
inside  of  plaintiff's  house  could  not  be  effected  by 
reaching  the  vestibule  which  is  outside  of  the  doors 
opening  into  the  main  hall  of  the  house.  There  is 
therefore  no  basis  for  counsel's  objection  to  the  in- 
struction. 

Complaint  is  made  of  the  giving  of  the  tenth  instruc- 
tion offered  by  plaintiff.  By  it  the  jury  were  told  that 
if  they  found  the  issues  for  the  plaintiff,  and  that  if 
they  further  found  from  the  evidence  that  plaintiff  had 
an  established  business  which  was  injured  or  destroyed 
as  the  proximate  result  of  the  acts  of  defendant  in  tak- 
ing plaintiff's  goods,  they  might  assess  such  damages, 
if  any,  proximately  accruing  to  plaintiff  from  such  loss 
of  business.  Counsel's  argument  against  the  instruc- 
tion is  based  on  the  assumption  that  he  lawfully  en- 
tered plaintiff's  house  and  made  a  lawful  levy  on 
plaintiff's  goods.    Under  the  facts  shown  we  do  not 
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think  there  was  error  in  the  giving  of  the  instruction. 
{Snydacker  v.  Brosse,  51  IlL  357,  361.) 

It  is  also  contended  that  the  giving  of  the  fifth  in- 
struction offered  by  pl^ntiff  tended  to  mislead  the 
jnry.  As  the  portion  complained  of  is  predicated  upon 
the  assumption  that  defendant  made  a  peaceable  entry 
into  plaintiff's  house,  and  the  jury  found  in  one  of  their 
special  findings  that  he  broke  the  outer  door  thereof, 
we  do  not  think  that  the  defendant  could  have  been 
prejudiced  by  the  giving  of  the  instruction.  Further- 
more, we  think  the  jury  were  properly  instructed  as 
to  the  measure  of  damages  for  property  unlawfully 
taken. 

Complaint  is  also  made  of  the  fact  that  the  court 
refused  to  give  defendant's  thirteenth  instruction,  as 
offered,  but  modified  it  by  inserting  therein  certain 
words  and  giving  it  to  the  jury  as  modified.  We  do  not 
think  that  the  defendant  was  at  all  prejudiced  by  the 
action  of  the  court. 

Fourth.  It  is  further  contended  that  the  verdict  is 
against  the  weight  of  the  evidence.  We  do  not  think 
so. 

The  above  are  all  the  points  urged  and  argued  in 
the  brief  of  defendant's  counsel  as  grounds  for  a  re- 
versal of  the  judgment.  Finding  jio  reversible  error 
in  the  record  the  judgment  of  the  Circuit  Court  is  af- 
firmed. 

Affirmed. 
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The  People  of  the  State  of  Illinois,  State  Board  of 
Examiners  of  Architects/ Defendant  in  Error,  t. 
Bodgers  Company,  Plaintiff  in  Error. 

Gen.  No.  21,14S. 

ARCHiTEcrra  and  engineebs, — when  corporation  not  guilty  of 
practicing  architecture  without  a  license.  Under  Kurd's  Rev.  St. 
Ch.  10a,  sec.  5  (J.  ft  A.  t  479),  relative  to  the  licensing  of  archi- 
tects, a  corporation  does  not  incur  the  penalty  provided  in  section 
8  of  such  chapter  (J.  ft  A.  If  482)  for  practicing  architecture  without 
a  license,  when  it  makes  a  contract  for  the  doing  of  architectural 
work  and  the  work  is  actually  performed  by  and  under  the  direc- 
tion of  a  duly  licensed  architect,  who  is  an  employee  of  the  corpora- 
tion. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Court- 
net,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1915.    Reversed.    Opinion  filed  February  24,  1916. 

Ralph  D.  Stevenson  and  Adams,  Follansbee,  Haw- 
ley  &  Shorey,  for  plaintiff  in  error;  Calhoun,  Lyfobd 
&  Sheean,  of  counsel. 

John  J.  Falvey,  for  defendant  in  error. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion 
of  the  court. 

On  June  23, 1914,  the  present  action  was  commenced 
in  the  Municipal  Court  of  Chicago  against  the  Rodgers 
Company,  an  Illinois  corporation.  As  stated  in  the 
statement  of  claim,  plaintiff  ^s  claim  is  for  a  penalty, 
not  exceeding  two  hundred  dollars,  ''for  a  violation  by 
defendant  of  the  statutes  of  the  State  of  Illinois,  Sec- 
tion 5  of  Chapter  10a  [J.  &  A.  ^  479]  of  an  act  to  pro- 
vide for  the  licensing  of  architects  and  regulating  the 
practice   of   architecture   as   a  profession,*'   in  that 
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defendant  on  June  16, 1914,  *'was  engaged  in  the  prac- 
tice of  architecture,  and,  at  Chicago,  Illinois,  did  fur- 
nish plans  and  did  enter  into  a  contract  to  build  and 
supervise  the  construction  of  a  building  at  Niles,  Illi- 
nois, all  in  violation  of  the  aforesaid  act."  The  de- 
fendant denied  in  its  affidavit  of  merits  that  at  the 
time  mentioned,  or  at  any  other  time,  it  was  engaged 
in  the  practice  of  architecture  in  violation  of  the 
statute.  The  case  was  tried  before  the  court  without 
a  jury,  resulting  in  the  defendant  being  adjudged  to 
pay  a  fine  of  fifty  dollars,  which  judgment  it  is  sought 
by  this  writ  to  reverse. 

There  is  no  dispute  as  to  the  material  facts.  The 
Rodgers  Company,  defendant,  is  a  corporation,  or- 
ganized on  April  10, 1908,  under  the  general  incorpora- 
tion act  of  this  State  for  the  purpose  of  carrying  on 
the  business  of  consulting  engineering  building  and 
construction  work  of  all  kinds.  On  May  6,  1914,  it 
entered  into  a  written  contract  with  the  Catholic 
Bishop  of  Chicago,  a  corporation  sole,  to  perform, 
upon  the  terms  and  conditions  therein  stated,  all  the 
necessary  and  usual  architectural  services  in  connec- 
tion with  the  construction  of  a  building  about  to  be 
erected  at  Niles,  Illinois,  for  said  Catholic  Bishop  of 
Chicago,  owner.  Subsequently  it  furnished  the  owner 
with  plans  and  specifications .  for  the  work  to  be  done. 
The  plans  were  all  prepared  by  and  under  the  direc- 
tion and  supervision  of  one  K.  M.  Vitzthum,  a  duly  li- 
censed architect  of  the  State  of  Illinois.  Vitzthum  was 
an  employee  of  defendant  and  all  of  said  plans  and 
specifications  were  signed  by  him  and  sealed  with  his 
seal  as  a  licensed  architect. 

In  section  4  (J.  &  A.  T[  478)  of  the  act  in  question,  the 
character  of  the  examination  to  be  taken  by  applicants 
for  license  to  practice  architecture  is  set  forth,  and  it 
is  provided  that  '*any  person  over  twenty-one  years 
of  age,*'  upon  payment  of  a  fee,  shall  be  entitled  to  an 
examination  for  determining  his  or  her  qualifications, 
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and  it  is  further  provided  that  if  the  result  of  the 
examination  of  any  applicant  be  satisfactory  to  a  ma- 
jority of  the  State  Board  of  Examiners  of  Architects, 
under  its  rules,  the  secretary  upon  order  of  the  board 
shall  issue  to  the  applicant  a  certificate  to  that  effect, 
and  upon  payment  of  a  fee  he  shall  thereupon  issue  to 
the  person  named  therein  a  license  to  practice  archi- 
tecture in  the  State,  in  accordance  with  the  provisions 
of  the  act,  which  license  shall  contain  **the  full  name, 
birth  place  and  age  of  the  applicant, ' '  etc. 

In  section  5  (which  is  the  section  mentioned  in  plain- 
tiff's statement  of  claim)  provision  is  made  for  the  li- 
censing of  persons  who  were  engaged  in  the  practice 
of  the  profession  of  architecture  when  the  act  was 
passed.  Then  it  is  provided:  **In  the  case  of  a  co- 
partnership of  architects,  each  member  whose  name 
appears  must  be  licensed  to  practice  architecture. ' ' 
Then  it  is  provided :  ' '  No  stock  company  or  corpora- 
tion shall  be  licensed  to  practice  architecture,  hut  the 
same  may  employ  licensed  architects."  (J.  &  A. 
^  479.)  Then  follow  provisions  requiring  each  li- 
censed architect  to  have  his  or  her  license  recorded, 
and  that  the  failure  so  to  do  shall  be  deemed  sufficient 
cause  for  revocation  of  the  license. 

In  section  7  (J.  &  A.  ^  481)  it  is  provided  that  every 
licensed  architect  shall  have  a  seal,  the  impressions  of 
which  must  contain  the  name  of  the  architect,  his  or 
her  place  of  business,  and  the  words,  *' Licensed  Archi- 
tect, State  of  Illinois,''  with  which  he  shall  stamp  all 
drawings  and  specifications  issued  from  his  office  for 
use  in  this  State. 

In  section  8  (J.  &  A.  ^  482)  it  is  provided  that  after 
six  months  from  the  passage  of  the  act  it  shall  be  un- 
lawful, and  it  shall  be  a  misdemeanor  punishable  by- 
fine  of  not  less,  than  ten  dollars  nor  more  than  two 
hundred  dollars  for  each  and  every  offense,  **for  any 
person  to  practice  architecture  without  a  license  in  this 
State,  or  to  advertise,  or  to  put  out  any  sign  or  card 
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or  other  device  which  might  indicate  to  the  public  that 
he  or  she  is  entitled  to  practice  as  an  architect/' 

In  section  9  ( J.  &  A.  ^  483)  it  is  stated  that  any  per- 
son engaged  in  the  planning  or  supervision  of  the  erec- 
tion, enlargement  or  alteration  of  buildings  for  others 
and  to  be  constructed  by  other  persons  than  himself 
shall  be  regarded  as  an  architect  within  the  provisions 
of  the  act ;  and  it  is  provided  that  nothing  contained  in 
the  act  shall  prevent  draughtsmen,  students,  clerks  of 
works  or  superintendents,  and  other  employees  of 
those  lawfully  practicing  as  architects  under  license, 
from  acting  under  the  instruction,  control  or  super- 
vision of  their  employers ;  or  prevent  the  employment 
of  superintendents  of  buildings  paid  by  the  owners 
from  acting,  if  under  the  control  and  direction  of  a  li- 
censed architect  who  has  prepared  the  drawings  and 
specifications  for  the  building ;  or  prevent  any  person, 
mechanic  or  builder  from  making  plans  and  specifica- 
tions for,  or  supervising  the  erection,  enlargement  or 
alteration  of  any  building  that  is  to  be  constructed  by 
himself  or  employees. 

In  section  10  ( J.  &  A.  fl"  484)  provision  is  made  for 
the  revocation  and  cancellation  of  licenses,  and  in  sec- 
tion 11  (J.  &  A.  ^  485)  for  the  renewal  of  licenses  an- 
nually. 

It  is  urged  by  co;unsel  for  the  defendant  that  the  trial 
court  erred  in  entering  the  judgment  for  the  reason 
that  undep  the  facts  shown  the  defendant  is  not  guilty 
of  a  violation  of  the  act  in  question.  The  contention 
is,  that  while  a  corporation  as  such  cannot  be  licensed 
to  practice  ^chitecture  any  more  than  it  could  be  li- 
censed to  practice  dentistry  or  pharmacy,  not  only  be- 
cause of  the  provision  contained  in  section  5  of  the 
act  (J.  &  A.  ^  479)  but  also  because  of  its  impersonal 
entity,  yet  a  corporation  may  lawfully  enter  into  a  con- 
tract for  the  furnishing  of  architectural  plans  and 
specifications  and  perform  such  contract  by  employing 
a  licensed  architect  to  do  the  work,  and  in  so  doing  is 
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not  practicing  architecture  in  violation  of  the  provi- 
sions of  said  act.  Counsel  for  defendant  direct  par- 
ticular attention  to  the  clause  in  section  5  of  the  act 
( J.  &  A.  ^  479)  as  follows :  *  'No  stock  company  or  cor- 
poration shall  be  licensed  to  practice  architecture,  but 
the  same  may  employ  licensed  architects.^ ^  And  coun- 
sel argue  that  it  was  evidently  not  the  intention  of  the 
Legislature  to  prohibit  a  corporation  from  doing  ar- 
chitectural work  for  others,  provided  such  work  is 
done  by  licensed  architects  in  the  employ  of  the  cor- 
poration, first,  because  the  evident  purpose  of  the  act 
is  the  protecting  of  the  public  by  preventing  incompe- 
tent and  unskilful  men  from  engaging  in  the  practice 
of  architecture,  which  purpose  is  accomplished  where 
the  architectural  work  is  actually  performed  by  a  duly 
licensed  architect;  second,  because  the  prohibition  in 
said  section  5  is  only  against  a  corporation  being  li- 
censed to  practice  architecture,  the  purpose  of  which 
is  obvious,  as  a  corporation  being  an  impersonal  en- 
tity cannot  appear  before  an  examining  board  and  an- 
swer questions  and  meet  the  other  requirements 
mentioned  in  section  4  of  the  act;  and  third,  because 
by  the  provision  that  a  corporation  ''may  employ 
licensed  architects"  the  Legislature  expressly  recog- 
nized the  right  of  a  corporation  to  do  architectural 
work  for  others  by  employing  licensed  architects. 
Counsel  for  plaintiff,  in  their  endeavor  to  explain  the 
purpose  and  meaning  of  the  clause  that  a  corporation 
"may  employ  licensed  architects,''  contend  that  this 
was  intended  merely  to  authorize  corporations,  such 
as  railroads  and  large  industrial  corporations,  to  em- 
ploy licensed  architects  in  connection  with  their  own 
business  enterprises.  But  in  our  opinion  the  conten- 
tion is  without  merit,  because  no  such  provision  was 
necessary  as  corporations  always  had  that  right. 

After  due  consideration  we  have  reached  the  con- 
clusion that  the  defendant  corporation  was  not  guilty 
of  any  violation  of  the  act  and  that  the  trial  court  erred 
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in  entering  a  judgment  against  it.  The  proof  showed 
that  while  the  corporation  made  the  contract  for  the 
doiBg  of  the  architectural  work  mentioned,  the  work 
was  actually  performed  by  and  under  the  direction  of 
a  duly  licensed  architect,  who  was  an  employee  of  the 
corporation. 

By  other  legislative  enactments  and  judicial  deci- 
sions it  has  been  recognized  that  corporations  may 
engage  in  callings  of  a  similar  nature  to  that  of  prac- 
ticing architecture  in  which  licenses  to  individuals  are 
required.  By  statute  of  this  State  it  is  provided  that 
dentists  shall  be  examined  and  licensed  before  practic- 
ing, and  although  a  corporation  as  such  cannot  receive 
such  a  license,  yet  it  is  recognized  that  corporations 
may  engage  in  the  practice  of  dentistry  by  employing 
licensed  dentists  to  do  the  work.  (Hurd's  St.  1913, 
eh.  91,  sees.  37  and  44,  pp.  1612,  1615,  J.  &  A.  U  7435, 
7450;  Hubhard  v.  Martin,  184  111.  App.  534.)  So  with 
pharmacists.  (Hurd's  St.  1913,  ch.  91,  sec.  19,  p.  1606, 
J.  &  A.  ^  7413.)  And  by  a  recent  act  of  the  Legislature 
(Laws  of  Illinois,  1915,  p.  432)  provision  is  made  for 
the  licensing  of  structural  engineers.  In  section  10  of 
that  act  it  is  provided  that  while  no  corporation  shall 
be  licensed  to  practice  structural  engineering,  yet  it 
may  prepare  drawings,  plans,  etc.,  for  buildings  and 
structures  if  its  chief  executive  oflScer  or  managing 
agent  in  the  State  shall  be  a  structural  engineer,  li- 
censed under  said  act. 

In  the  State  of  Nebraska  it  is  provided  by  statute 
that  *4t  shall  be  unlawful  for  any  person  to  practice 
medicine,  surgery  or  obstetrics  or  any  of  the  branches 
thereof,  in  this  State,  without  first  .having  applied  for 
and  obtained  from  the  State  Board  of  Health  a  license 
so  to  do."  In  State  Electro-Medical  Institute  v. 
State,  74  Neb.  40,  it  is  decided  (1)  that  while  a  corpora- 
tion is  in  some  sense  a  person  and  for  many  purposes 
is  so  considered,  yet  it  is  not  such  a  person  as  can  be 
licensed  to  practice  medicine ;  and  (2)  that  the  making 
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by  a  corporation  of  contracts  to  furnish  the  services 
of  qualified  physicians  duly  licensed  under  said  stat- 
ute, and  the  furnishing  of  such  services  by  the  corpora- 
tion, is  not  a  violation  of  such  statute.  The  court  says 
(p.  43):  **The  intention  of  the  law  is  that  one 
who  undertakes  to  judge  the  nature  of  a  disease,  or  to 
determine  the  proper  remedy  therefor,  or  to  apply  the 
remedy,  must  have  certain  personal  qualifications,  and 
if  he  does  these  things  without  having  complied  with 
the  law  he  is  subject  to  its  penalties.  Making  contracts 
is  not  practicing  medicine.  Collecting  the  compensa- 
tion therefor  is  not  practicing  medicine  within  the 
meaning  of  this  statute.''  In  State  Electro-Medical 
Institute  v,  Platner,  74  Neb.  23,  it  is  also  decided  that 
the  contracts  of  a  corporation  to  furnish  the  services 
of  qualified  and  Ucensed  physicians,  members  of  the 
corporation  or  its  agents,  for  an  agreed  compensation, 
are  not  prohibited  by  the  statutes  of  that  State,  nor  are 
they  against  public  policy.  We  think  that  these  de- 
cisions, in  principle,  are  pertinent  to  the  question 
presented  in  the  instant  case.  (See  also,  Crall  dk  Os- 
trcmder  v.  Commonwealth,  103  Va.  855;  Davidson  v. 
State,  77  Md.  388.) 

Counsel  for  plaintiff  place  considerable  reliance  on 
the  case  In  re  Co-operative  Law  Company,  198  N.  Y. 
479,  but  we  do  not  think  the  case  is  much  in  point.  By 
statute  of  the  State  of  New  York  it  was  made  unlawful 
for  any  corporation  to  practice  law,  to  render  or  fur- 
nish legal  services  or  advice,  to  furnish  attorneys  or 
counselors  for  that  purpose,  or  to  advertise  for  or 
solicit  legal  business,  and  it  was  held  in  the  above  case 
that,  *'a  corporation  can  neither  practice  law  nor  hire 
lawyers  to  carry  on  the  business  of  practicing  law  for 
it  any  more  than  it  can  practice  medicine  or  dentistry 
by  hiring  doctors  or  dentists  to  act  for  it.''  Apparent- 
ly the  public  policy  of  the  State  of  New  York  as  to 
corporations   practicing   dentistry,   etc.,   is   different 
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from  that  of  this  State  as  evidenced  by  our  statutes 
concerning  the  licensing  of  dentists,  pharmacists  and 
structural  engineers,  and  the  licensing  of  architects 
under  the  act  in  question. 
The  judgment  of  the  Municipal  Court  is  reversed. 

Reversed. 


Peter  Cristof ano  and  Tlncent  Dl  Cieco  for  use  of  Peter 
Cliristofano,  Defendants  in  Error,  t.  William  An- 
ton and  James  Anton,  Plaintiffs  in  Error. 

Gen.  No.  21,227.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Ratfebtt,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Affirmed.  Opinion  filed  February  24, 
1916. 


Statement  of  the  Case. 

Action  on  aceonnt  stated  and  for  goods  sold  and  de- 
livered by  Peter  Cristofano  and  Vincent  Di  Cieco  for 
use  of  Peter  Christofano,  plaintiffs,  against  William 
Anton  and  James  Anton,  defendants.  From  a  judg- 
ment against  both  defendants,  James  Anton  brings 
error. 

A  third  codefendant,  Nick  Anton,  was  not  served 
with  process.  While  the  statement  of  claim  in  the  Mu- 
nicipal Court  showed  the  plaintiffs  to  be  *' Peter  Cris- 
tofano and  Vincent  Di  Cieco  for  the  use  of  Peter 
Christofano,^'  the  summons  merely  called  defendants 
to  answer  unto  *' Peter  Christofano.''  Defendant,  who 
appeals,  appeared  and  filed  aflSdavits. 

W.  A.  MoBROw,  for  plaintiff  in  error  James  Anton. 
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Laurence  M.  Fine  and  Edwabd  Drobnis,  for  defend- 
ants in  error. 

Mr.  Presiding  Justice  Gridley  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Judgment,  §  196* — when  judgment  may  he  entered  against  de- 
fendants served.  The  trial  court  may  enter  judgment  against  two 
defendants,  in  action  on  account  stated  and  for  goods  sold  and 
delivered,  notwithstanding  that  a  third  codefendant  was  not  served 
with  process. 

2.  Municipal  Coubt  of  Chicaqo, — when  question  of  variance 
between  statement  of  claim  and  summons  cannot  be  raised.  Vari- 
ance between  a  summons  in  an  action  in  the  Municipal  Court  of 
Chicago,  which  directs  defendants  to  answer  unto  "Peter  Christo- 
fano"  and  a  statement  of  claim  which  alleges  plaintiffs  to  be  Peter 
Cristofano  and  one  other  for  the  use  of  Peter  Christofano,  cannot 
be  raised  after  defendants  have  filed  affidavit  of  merits  nor  after 
the  finding  by  motion  in  arrest  of  Judgment. 


Nate  H.  Ehrlich,  Defendant  in  Error,  t.  Lakeside  Fish 
&  Oyster  Company,  Plaintiff  in  Error. 

Gen.  No.  21,239.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooxEY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  February  24,  1916. 

Statement  of  the  Ca«e. 

Action  by  Nate  H.  Ehrlich,  plaintiflF,  against  Lake- 
side Fish  &  Oyster  Company,  defendant,  to  recover 
$375.02  for  two  consignments  of  fish  sold  and  delivered 
to  defendant.  From  a  judgment  for  plaintiff,  defend- 
ant seeks  writ  of  error. 

*Ke«  lUiDoin  Notes  Digest,  Vols.  XI  :»  XV.  Mid  CumulatlTe  Qoarterly,  Mme 
topic  and  BectioD  number. 
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At  the  begiimiiig  of  the  trial  the  attorney  for  de- 
fendant admitted  that  defendant  had  received  the  fish 
and  that  the  number  of  pounds  charged  for  was  cor- 
rect, and  stated  in  substance  that  the  only  question  in 
the  case  was  whether  plaintiff  was  the  vendor  of  the 
fish  or  plaintiff's  parents,  M.  Ehrlich  and  Fannie 
EhrUch ;  in  other  words,  whether  immediately  prior  to 
the  sale  and  delivery  plaintiff  was  the  owner  thereof 
or  plaintiff's  parents.  Thereupon  the  court  suggested 
that  this  issue  had  better  be  determined  by  a  jury,  and 
the  trial  proceeded  before  a  jury.  The  jury  returned 
a  verdict  in  favor  of  plaintiff  and  assessed  his  damages 
at  the  sum  of  $375.02,  upon  which  verdict  the  court  en- 
tered judgment  against  the  defendant. 

Harold  J.  Finder,  for  plaintiff  in  error. 

Tone  &  ChallengeR;  for  defendant  in  error. 

Mb.  PREsroiNQ  Justice  Gridley  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Afpkal  and  kbbob,  S  1236* — tchen  defendant  estopped  to  assert 
intufidency  of  evidence  to  sustain  verdict.  Where  counsel  for 
defendant  admits  the  amount  claimed  by  plaintiff,  he  cannot  be 
heard  in  the  Appellate  Court  to  contend  that  the  evidence  did  not 
warrant  a  verdict  or  judgment  for  such  sum. 

2.  Evn>ENCE,  §  255* — when  entries  in  <iccount  hooks  kept  by  pur- 
chiuer  of  goods  not  admissible  against  seller  in  action.  In  an  action 
to  recover  on  an  account  for  merchandise  sold  and  delivered  to 
defendant,  entries  in  account  books  kept  by  the  purchaser  are 
not  admissible  In  evidence  against  the  seller. 

•Sc*  nUMte  Not«s  IMsMt,  YoU.  XI  to  XV.  aad  CumiilAttYe  Qamrtmtij,  mmm 
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Donald  A.  Curran,  Appellee,  y.  Chicago  Short  Line 

Railway  Company,  Appellant. 

Oen.  No.  20,970. 

1.  Ck>MMEBCB,  S  4* — when  railroad  engaged  in  interstate  com- 
merce. In  an  action  brought  under  the  Federal  Employers'  Lia- 
bility Act  to  recover  for  personal  injuries  alleged  to  have  been 
sustained  by  reason  of  the  fact  that  the  car  causing  the  injuries 
was  not  equipped  with  a  coupler  coupling  automatically  on  impact, 
as  required  by  such  act»  the  fact  that  the  evidence  is  conflicting 
as  to  what  railroad  was  the  owner  of  the  car  causing  the  injury 
is  immaterial,  as  far  as  the  application  of  such  act  is  concerned, 
where  it  appears  that  such  car  is  owned  by  one  or  the  other  of 
two  railroads,  both  of  which  are  engaged  in  Interstate  commerce. 

2.  CoMMEBCE,  S  4* — tohen  railro€Ld  engaged  in  interstate  comr 
merce.  Where  freight  cars  from  railroads  engaged  in  Interstate 
commerce  are  received  by  defendant,  who  participates  in  the  trans- 
portation to  destination,  and  where  defendant  moved  a  car  to  be 
weighed  for  the  purpose  of  determining  the  net  weight  of  an  inter- 
state load  and  where  there  was  no  proof  that  the  car  being  weighed 
had  been  withdrawn  from  service  in  Interstate  commercae,  held 
that  the  moving  of  such  car  is  a  part  of  the  interstate  commerce 
in  which  defendant  is  engaged,  within  the  meaning  of  the  Federal 
Ehnployers'  Liability  Act,  requiring  such  cars  to  be  equipped  with 
couplers  coupling  automatically  on  impact 

3.  Master  jlnd  sebvakt,  §  760* — when  proximate  cause  of  injury 
to  J>rakeman  coupling  cars  question  for  jury.  In  an  action  brought 
under  the  Federal  Employers'  Liability  Act  to  recover  for  personal 
injuries  sustained  by  plaintiff,  a  freight  brakeman,  while  coupling 
a  car  alleged  to  be  equipped  with  a  coupler  not  coupling  automatical- 
ly on  impact,  as  required  by  the  statute,  where  the  evidence  was 
conflicting  as  to  whether  the  proximate  cause  of  the  accident  re- 
sulting in  the  injuries  for  which  recovery  is  sought  was  the  defective 
coupler,  requiring  plaintiff  to  go  between  the  cars  in  order  to  make 
the  coupling,  or  the  fact  that  as  plaintiff  signaled  the  engineer  to 
start  the  train  he  slipped  on  a  piece  of  coal,  causing  his  foot  to 
slide  under  the  wheel  of  the  car  as  the  wheel  began  to  move,  the 
question  of  proximate  cause  was  one  for  the  jury. 

4.  Master  and  servant,  8  689* — when  evidence  insufficient  to 
establish  defectiveness  of  coupling  belonging  to  freight  train.  In 
an  action  brought  under  the  Federal  Ehnployers'  Liability  Act  to 
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recover  for  personal  injuries  sustained  while  plaintiff,  a  freight 
brakeman,  was  engaged  in  coupling  a  car  alleged  to  be  equipped  with 
a  coupler  not  coupling  automatically  on  impact,  as  required  by 
the  statute,  evidence  held  to  preponderate  against  plaintiff's  con- 
tention that  the  coupler  in  question  was  a  defective  appliance. 

5.  Masteb  and  servant,  S  689* — when  evidence  sufficient  to  sua- 
tain  finding  of  negligence  in  not  providing  suitable  coupler.  Under 
the  Federal  Ehnployers'  Liability  Act,  proof  of  a  failure  of  a  coupler 
to  couple  automatically  on  impact  makes  prima  facie  case  of  negli- 
gence, but  does  not  preclude  defendant  from  rebutting  same. 

6.  Appeal  and  ebbob,  §  1034* — when  judicial  notice  toiU  not  he 
taken  of  manner  of  construction  of  railroad  couplings.  The  Ap- 
pellate Court  will  not  take  judicial  notice  of  the  difference  in  con- 
Btructlon  or  mechanism  of  couplers  when  the  record  is  silent  on  the 
question. 

7.  Witnesses,  §  254* — when  fury  may  not  reject  testim^ony  of 
witnesses.  The  prerogative  of  the  jury  to  determine  the  credibility 
of  witnesses  does  not  justify  an  arbitrary  rejection  of  testimony  of 
witnesses,  who  have  not  been  discredited,  and  the  logical  infer- 
ences from  such  testimony,  especially  when  reasonable,  corrobo- 
rated, uncontradicted,  and  opposed  at  points  of  difference  only 
by  the  unsupported  testimony  of  a  solitary,  interested  witness. 

8.  Masteb  and  sebvant,  {  689* — when  evidence  insufficient  to 
sustain  finding  that  car  coupler  was  defective.  In  an  action  brought 
under  the  Federal  E^mployers'  Liability  Act  to  recover  for  injuries 
sustained  by  plaintiff,  a  freight  brakeman,  while  attempting  to 
couple  a  car  alleged  to  have  been  equipped  with  a  coupler  not 
coupling  automatically  on  impact,  as  required  by  the  statute,  where 
plaintiff's  evidence  as  to  the  defect  was  limited  to  proof  that  at 
the  time  of  the  accident  the  coupler  failed  to  couple  automatically 
on  impact,  and  defendant  offered  affirmative  evidence  tending  to 
show  that  the  coupler  in  question  was  not  defective,  a  verdict  for 
plaintiff  held  manifestly  against  the  weight  of  the  evidence. 

On  Petition  for  Rehearing. 

Appeal  and  ebbob,  §  1740* — when  Appellate  Court  will  not  depart 
from  customary  practice  and  follow  Federal  practice.  The  Appel- 
late Court  will  not  depart  from  practice  that  has  always  obtained 
In  appellate  tribunals  in  this  State  in  respect  to  finding  the  facts 
and  entering  judgment  in  a  case  predicated  on  a  Federal  statute, 
where  it  is  contended  that  such  practice  violates  the  right  to  trial 
by  jury  guarantied  by  the  seventh  amendment  of  the  Federal  Con- 
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stitution,  and  that  the  Appellate  Court  should  conform  to  the  prac- 
tice of  the  Federal  courts  in  that  regard. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Hugo 
Pah,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  with  finding  of  fact.  Opinion 
filed  February  24,  1916.  Rehearing  denied  March  4,  1916.  Certio- 
rari denied  by  Supreme  Court  (making  opinion  final). 

West  &  Eckhabt,  for  appellant. 
MoBSB  Ives,  for  appellee. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

This  appeal  is  from  a  judgment  for  $5,000  damages 
for  personal  injuries  received  by  appellee  (plaintiff), 
a  brakeman  in  the  employ  of  appellant  (defendant). 
The  count  of  the  declaration  relied  on  is  predicated  on 
the  Federal  Employers'  Liability  Act  and  the  Federal 
Safety  Appliance  Act.  It  charges,  in  substance,  that 
defendant  was  a  common  carrier  engaged  in  interstate 
commerce ;  that  at  the  time  of  the  accident  both  it  and 
plaintiff,  its  brakeman,  were  engaged  in  interstate 
commerce;  that  defendant  permitted  one  of  the 
couplers  on  the  car  in  question  to  be  in  a  defective  con- 
dition so  that  it  would  not  couple  automatically  and 
could  not  be  coupled  without  a  brakeman  going  be- 
tween said  car  and  the  one  next  to  it;  that  plaintiff 
was  thus  obliged  to  go  between  the  cars  and  while  in 
the  act  of  opening  a  coupler  stepped  and  slipped  on  a 
piece  of  coke  or  coal  and  was  caught  under  a  wheel  of 
one  of  said  cars  and  thereby  injured. 

There  was  conflicting  evidence  as  to  the  identity  of 
the  car,  plaintiff's  tending  to  show  it  belonged  to  the 
**Big  Four''  road,  and  defendant's,  that  it  belonged  to 
the  **B.  &  0."  The  weight  of  the  evidence  supports 
defendant's  contention.    But  as  we  view  it,  it  is  im- 
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material  to  the  legal  questions  presented,  to  which  of 
the  two  railroads  so  designated  the  car  belonged,  as 
both  were  engaged  in  interstate  commerce  and  the  car 
was  received  by  defendant  from  one  of  them  for  de- 
livery over  its  tracks  to  the  consignee. 

After  the  car  was  unloaded  it  was  switched  by  de- 
fendant to  the  scale  track  in  its  yards  to  be  weighed. 
At  the  north  end  of  the  scale  track  was  a  scale  used  for 
weighing  cars.  Standing  on  this  track  were  three 
empty  cars,  the  southernmost  of  which  was  a  ^'coke^' 
car.  In  a  switching  movement  just  before  the  accident 
by  a  crew  to  which  plaintiff  belonged,  two  empty  flat 
cars  were  being  pushed  north  on  this  track  by  an  en- 
gine for  the  purpose  of  coupling  to  said  coke  car  the 
north  flat  car  on  which  plaintiff  was  riding.  At  the 
first  impact  the  cars  failed  to  couple.  The  engine  came 
to  a  stop  and  plaintiff  went  between  the  flat  car  and 
the  coke  car  to  adjust  the  knuckle  on  the  latter,  and 
after  adjusting  it  gave  a  signal  to  the  engineer  to  go 
ahead,  and  while  walking  out  stepped  on  a  piece  of 
coke  or  coal  causing  his  left  foot  to  slide  under  the 
wheel  of  the  car  just  about  the  time  of  the  second  im- 
pact when  again  there  was  a  failure  to  couple. 

Appellant  contends  that  the  evidence  fails  to  show 
that  defendant  was  engaged  in  interstate  commerce  or 
that  the  car  with  the  alleged  defective  coupler  was 
being  hauled  or  used  on  defendant 's  line  in  moving  in- 
terstate traffic.  There  can  be  no  question  on  this  rec- 
ord as  to  the  applicability  of  both  Federal  acts.  As  the 
car  was  used  on  a  road  engaged  in  interstate  com- 
merce, it  was  required  by  the  Safety  Appliance  Act  to 
be  furnished  with  an  automatic  coupler  (Southern  Ry. 
Co.  V.  United  States^  222  U.  S.  20) ;  and  as  defendant 
received  loaded  freight  cars  from  roads  engaged  in 
interstate  commerce  and  participated  in  the  transpor- 
tation to  their  place  of  destination,  it  was  a  common 
carrier  engaged  in  interstate  commerce.     (Devine  v. 
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Chicago  <&  C.  River  R.  Co.,  174  111.  App.  324,  and  259 
111.  449 ;  United  States  v.  Colorado  (B  N.  W.  R.  Co.,  157 
Fed.  321.)  Being  so  engaged,  the  additional  test  of 
the  application  of  the  Federal  Employers'  Liability 
Act  was  whether  the  work  engaged  in  at  the  time  of 
the  injury  was  a  part  of  the  interstate  commerce  in 
which  the  carrier  was  engaged.  (Pedersen  v.  Dela- 
ware, L.  &  W.  Ry.  Co.,  229  U.  S.  146,  3  N.  C.  C.  A.  779; 
Illinois  Cent.  R.  Co.  v.  Behrens,  233  U.  S.  473, 10  N.  C. 
C.  A.  153.)  The  work  being  done  was  the  moving  of 
an  empty  car  to  be  weighed  in  order  to  determine  the 
net  weight  of  an  interstate  load.  Upon  a  very  similar 
state  of  facts  in  Wheeling  Terminal  Ry.  Co.  v.  Russell, 
209  Fed.  795,  799,  it  was  held  that  it  not  having  been 
shown  that  the  cars  being  weighed  had  been  with- 
drawn from  service  in  interstate  commerce,  the 
presumption  was  that  they  remained  in  it.  There  was 
no  proof  in  the  instant  case  tending  to  show  any  such 
withdrawal.  Hence  the  same  presumption  must  obtain. 
Appellant  also  urges  that  defendant's  negligence, 
if  any,  to  maintain  a  proper  appliance  was  not  the 
proximate  cause  of  injury,  and  that  the  court  should 
have  so  held  as  a  matter  of  law  and  have  directed  a 
verdict  in  its  favor.  The  contention  is  that  plaintiff 's 
injury  was  due  primarily  to  his  negligently  signaling 
the  engineer  to  go  ahead  before  he  stepped  out  from 
between  the  cars;  and  secondarily,  to  his  slipping  on 
the  piece  of  coal  or  coke.  Both  plaintiff 's  signaling 
at  the  time  and  place  and  his  slipping  on  the  piece  of 
coal  might  be  regarded  as  mere  links  in  the  chain  of 
causation  connecting  defendant's  alleged  negligence 
to  maintain  properly  its  coupling  appliance  with  plain- 
tiff's injury,  and  thus  present  a  question  of  fact  as  to 
which  different  conclusions  might  be  reached,  and 
therefore  a  question  for  the  jury.  {Donegan  v.  Balti- 
more &  N.  Y.  Ry.  Co.,  165  Fed.  869 ;  Erie  R.  Co.  v. 
Russell,  183  Fed.  722;  Grand  Trunk  Western  Ry.  Co. 
V.  Lindsay,  201  Fed-  836.) 
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But  we  agree  with  appellant  that  the  preponderance 
of  the  evidence  is  manifestly  against  plaintiff's  claim 
that  there  was  a  defective  appliance.  There  was  no 
question  but  that  the  car  was  furnished  with  automatic 
couplers  and  other  appliances  that  obviated  the  neces- 
sity of  going  between  the  cars  to  couple  or  uncouple 
them  provided  they  were  in  working  order.  The  ques- 
tion of  fact  was,  was  there  any  defect  therein  so  that 
they  would  not  work  if  properly  handled.  Plaintiff 
alleged  the  existence  of  a  defective  condition.  The 
burden  was  on  him  to  prove  the  allegation.  He  made 
no  attempt  to  prove  any  specific  defect,  but  relied  on 
making  out  a  prima  facie  case.  The  unquestioned 
fact  that  the  cars  did  not  couple  on  impact  was  sup- 
plemented by  plaintiff's  testimony  that  as  his  car  ap- 
proached the  coke  car  he  observed  that  the  couplers 
on  both  were  in  position  to  couple;  that  after  they 
failed  to  couple  on  the  first  impact  he  found  the  device 
on  the  flat  ear  operated  properly  but  that  the  knuckle 
of  the  coke  car  was  open,  and  the  pin  down ;  that  he 
raised  it,  closed  the  knuckle  and  dropped  the  pin  again, 
and  that  the  cars  failed  to  couple  on  the  second  im- 
pact, but  that  he  *  *  did  not  observe  anything  about  the 
coupler  as  to  why  it  opened."  The  proof  of  a  defect, 
therefore,  consisted  entirely  of  the  fact  that  the  cars 
failed  to  couple  automatically  on  impact,  and  plain- 
tiff's testimony  that  the  couplers  were  in  a  proper 
position  for  automatic  coupling.  If,  however,  as  the 
uncontradicted  evidence  shows,  the  couplers  operated 
automatically  immediately  before  and  immediately 
after  the  occasion  in  question,  the  palpable  inference 
would  be  that  the  couplers  were  not  placed  in  a  proper 
position  for  coupling,  for  no  matter  how  perfect  the 
mechanism  unless  the  couplers  are  in  a  position  for 
coupling  it  cannot  be  effected  with  even  automatic 
couplers.  The  duty  of  seeing  that  they  were  in  such 
position  manifestly  rested  upon  the  brakeman.    If  they 
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were  not,  then  the  failure  to  couple  on  impact  cannot 
be  said  to  be  due  to  a  defect  in  the  appliances. 

It  was  said  in  Chicago,  R.  I.  <&  P.  Ry.  Co,  v.  Brown, 
229  U.  S.  317,  3  N.  C.  C.  A.  826,  where  a  violation  of 
the  Safety  Appliance  Act  was  charged,  that  the  Taylor 
case,  210  U.  S.  281,  and  Chicago,  B.  &  Q.  R.  Co.  v. 
United  States,  220  U.  S.  559,  settled  ''that  the  failure 
of  a  coupler  to  work  at  any  time,  sustains  a  charge  of 
negligence  in  this  respect."  Citing  these  cases  as 
authority,  counsel  for  appellee  seems  to  regard  the 
mere  fact  of  the  failure  of  cars  to  couple  on  impact  as 
conclusive  of  the  question  of  negligence.  It  would  be 
strange  indeed,  though  it  be  the  carrier's  absolute 
duty  to  maintain  the  appliances  required  by  said  act, 
as  held  in  said  cases,  if  the  carrier  were  not  permitted 
to  show  in  defense  that  it  had  performed  such  duty 
and  that  such  failure  was  in  fact  due  not  to  a  defective 
appliance  but  to  something  else.  Such  proof  is  quite 
different  from  reliance  on  want  of  knowledge  or  ex- 
ercise of  due  diligence,  neither  of  which  is  a  defense 
where  the  duty  alleged  to  be  violated  is  absolute.  But 
proof  that  cars  properly  equipped  to  couple  automat- 
ically did  not  couple  on  impact,  while  prima  facie 
evidence  of  a  violation  of  the  act,  is  not  conclusive  of 
the  fact  that  the  appliances  were  out  of  order  when  the 
contrary  is  susceptible  of  proof. 

Appellant  contends  that  the  alleged  position  of  the 
coupler  and  pin  on  the  coke  car  after  the  first  impact 
was  physically  improbable  if  not  impossible.  We  need 
not  discuss  the  contention,  for  whether  so  or  not,  de- 
fendant was  not  precluded  from  rebutting  the  infer- 
ence of  negligence  that  might  be  drawn  from  plaintiff's 
proof,  and  we  think  it  was  completely  refuted  by  af- 
firmative and  uncontradicted  evidence  that  the  appli- 
ances were  in  good  working  order. 

Plaintiff  himself  testified  that  there  was  no  difficulty 
in  coupling  or  uncoupling  this  particular  car  on  two 
occasions  on  the  same  day  before  the  accident^  one 
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l)€fore  and  one  after  it  was  unloaded,  and  a  fellow 
switchman  testifying  to  the  same  thing  said  also  that 
there  was  no  diflSculty  in  coupling  or  uncoupling  said 
car  immediately  after  the  accident — once  when  it  was 
placed  on  the  scales  to  be  weighed  and  once  when  it 
was  placed  and  left  on  another  track.  The  yard  in- 
spector and  the  yard  manager  each  testified  that  im- 
mediately after  the  accident,  before  the  coke  car  in 
question  was  moved  or  anything  done  thereon,  he  ex- 
amined its  coupling  appliances  and  found  them  in 
good  order.  The  manager  also  testified  that  he  then 
identified  the  car  as  a  B.  &  0.  car  and  took  its  number. 
There  was  proof  that  a  B.  &  0.  freight  car  of  that 
number  was  inspected  on  its  arrival  at  South  Chicago 
by  the  B.  &  0.  railroad  inspector  and  again  by  an- 
other of  its  inspectors  on  January  3rd  following,  when 
it  was  delivered  by  defendant  to  the  B.  &  0.  railroad, 
and  that  the  same  car  was  inspected  by  defendant's 
inspector  on  December  26th  when  it  arrived  in  defend- 
ant's yards  as  well  as  immediately  after  the  accident, 
and  that  on  each  occasion  the  safety  devices  were 
found  to  be  in  good  order. 

Against  the  force  of  such  evidence  counsel  for  ap- 
pellee argues  that  it  was  not  inconsistent  with  an  ex- 
isting defect  and  that  its  credibility  was  for  the  jury 
to  determine.  In  support  of  the  first  contention  he 
calls  attention  to  plaintiff's  testimony  that  the  coupler 
in  question  was  a  **  Janney"  coupler,  and  proceeds  to 
argue  that  its  construction  is  such  that  when  certain 
parts  are  slightly  worn  the  coupler  will  at  times  fail 
to  operate  on  impact  and  on  other  occasions  will  oper- 
ate without  diflSculty,  but  we  find  no  evidence  in  the 
record  on  which  to  base  such  argument.  The  differ- 
ence in  construction  or  mechanism  between  a  **Jan- 
ney"  and  any  other  type  of  coupler  is  a  subject  on 
which  the  record  is  silent  and  of  which  we  have  no 
knowledge  and  cannot  take  judicial  notice. 

The  credibility  of  defendant's  witnesses  was  not  di- 
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rectly  assailed,  there  was  nothing  inherently  improb- 
able in  their  testimony  and  they  were  not  impeached 
nor  directly  contradicted.  The  jury's  unquestioned 
prerogative  of  determining  the  credibility  of  witnesses 
does  not  justify  an  arbitrary  rejection  of  testimony 
of  witnesses  who  have  in  no  way  been  discredited 
and  the  logical  inferences  therefrom,  especially  when 
it  is  reasonable,  corroborated,  uncontradicted,  and 
opposed  at  the  points  of  difference  only  by  the  unsup- 
ported testimony  of  a  solitary,  interested  witness. 

The  failure  of  the  cars  to  couple  was  attributable 
either  to  a  specific  defect  not  proven  and  which  did 
not  exist  if  defendant's  evidence  was  true,  or  to  a 
mistake  or  misrepresentation  as  to  the  position  of  one 
or  both  of  the  couplers  before  or  after  the  impact.  In 
his  routine  plaintiff  may  not  have  been  particularly 
observant  and  could  have  been  mistaken,  and  such  a 
conclusion  is  most  probable  in  view  of  the  unques- 
tioned evidence  that  the  appliances  not  only  worked 
perfectly  just  before  and  after  the  accident,  but  were 
examined  and  found  in  perfect  condition  immediately 
after  it.  Hence,  we  can  reach  no  other  conclusion  than 
that  the  verdict  was  manifestly  against  the  weight  of 
the  evidence.  There  is  nothing  in  the  record  to  indi- 
cate that  other  evidence  on  this  subject  is  obtainable. 
In  accordance,  therefore,  with  the  duty  of  this  court  to 
weigh  the  evidence  and  its  power  to  render  final  judg- 
ment in  such  a  case  {Borg  v.  Chicago,  R.  I.  d  P.  Ry, 
Co,,  162  111.  348;  Donelson  v.  East  St.  Louis  Ry.  Co., 
235  HI.  625),  we  reverse  the  judgment  and  find  as  a  fact 
that  defendant  did  not  permit  the  couplers  to  be  in  a 
defective  condition  as  alleged  in  the  declaration. 

Reversed  with  finding  of  fact. 

Finding  of  Fact.  We  find  the  issues  for  the  appel- 
lant, the  Chicago  Short  Line  Railway  Company,  that  it 
was  not  guilty  of  negligence  as  alleged  in  the  declara- 
tion herein  of  Donald  A.  Curran,  appellee ;  that  it  did 
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not  permit  one  of  the  couplers  on  its  car,  as  therein 
alleged,  to  be  in  a  defective  condition  so  that  it  would 
not  couple  automatically  without  a  brakeman  going 
between  said  car  and  the  one  next  to  it. 

Opinion  on  Petition  for  Eehearing. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

A  rehearing  is  asked  herein  based  on  the  conten- 
tion that  in  a  case  where  the  cause  of  action  arises  on 
a  Federal  statute  the  practice  that  obtains  in  Appel- 
late tribunals  of  this  State  of  finding  the  facts  and 
entering  final  judgment  thereon  {Borg  v.  Chicago,  R. 
I  &  P.  Ry.  Co.,  162  111.  348 ;  Donelson  v.  East  St  Louis 
Ry.  Co.,  235  HI.  625)  violates  the  right  to  trial  by  jury 
guarantied  by  the  seventh  amendment  of  the  Federal 
Constitution,  and  that  we  should  conform  to  the  prac- 
tice of  the  Federal  courts  in  that  regard.  Without  dis- 
cussing the  point,  we  do  not  deem  it  well  taken  or  that 
we  should  depart  from  a  practice  that  has  always  ob- 
tained in  this  State.    A  rehearing  will  be  denied. 


James  Gllne,  trading  as  J.  &  D.  Cline,  Appellee,  v.  Ghl- 
eago,  Milwaukee  &  St.  Paul  Railway  Company,  Ap- 
pellant. 

Gen.  No.  21,189.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clinton 
P.  Ibwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reversed  with  finding  of  fact.  Opinion 
filed  February  24,  1916, 


164  Appellate  Coubts  op  Illinois. 


Cllne  V.  Chicago,  Milwaukee  ft  St  P.  Ry.  Co.,  198  IlL  App.  163. 


Statement  of  the  Case. 

Action  by  James  Cline,  trading  as  J.  &  D.  Cline, 
plaintiff,  against  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  defendant,  for  damages  done  to 
plaintiff's  automobile  truck  and  goods  therein,  result- 
ing from  collision  with  defendant's  locomotive  at  a 
public  crossing.  From  a  judgment  for  plaintiff,  de- 
fendant appeals. 

The  negligence  charged  in  the  declaration  was  the 
running  of  the  engine  across  the  highway  without  ring- 
ing a  bell  or  whistling  at  a  distance  of  eighty  rods  from 
crossing,  and  without  ringing  bell  or  blowing  whistle 
until  it  had  reached  such  highway.  The  railroad  tracks 
were  double,  one  hundred  feet  wide,  and  ran  north  and 
south  at  right  angles  to  the  highway.  Plaintiff  was 
going  east  on  the  highway  and  engine  was  going  north. 
Plaintiff  and  his  chauffeur  testified  that  though  they 
looked  they  did  not  see  the  locomotive  until  they  were 
on  the  westerly  track  when  they  jumped  from  the  track 
permitting  it  to  continue  under  power  and  collide  with 
the  engine.  The  evidence  showed  that  at  a  distance 
of  thirty  to  forty  feet  west  of  the  easterly  track  there 
was  an  unobstructed  view  of  the  tracks  for  at  least  a 
quarter  of  a  mile  from  the  crossing.  While  defendant 
testified  that  bushes  in  the  southwest  comer  of  inter- 
section of  highway  and  tracks  prevented  him  from 
seeing  down  the  tracks  until  he  was  within  ten  feet 
thereof,  other  witnesses  placed  the  distance  at  from 
thirty  to  forty-five  feet.  The  chauffeur  said  he  could 
have  stopped  the  truck  within  ten  feet. 

As  to  the  negligence  charged  in  the  declaration,  three 
witnesses  on  each  side  testified  directly  on  the  subject. 
Those  for  plaintiff — himself,  his  chauffeur  and  Blei- 
mehl  's  brother — said  they  heard  no  whistle  or  bell  Mid 
none  was  sounded.  The  muffler  of  the  automobile  was 
open.  One  witness  a  block  and  a  half  west  while  do- 
ing his  chores  was  attracted  to  the  truck's  passing  by 
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its  ** terrible  noise/'  Another  whom  it  passed  within 
a  half  block  of  the  tracks  described  its  noise  as  un- 
usual, **like  an  old  threshing  machine."  He  however 
heard  the  train  and  its  whistle,  though  he  could  not  see 
the  train,  while  stopping  for  the  truck  to  come  up  and 
pass  him  and  was  anticipating  whether  the  truck  would 
stop.  The  engineer  testified  that  the  fireman  was  con- 
tinuously ringing  the  bell  from  eighty  rods  south 
where  he  blew  the  whistle  and  which  he  repeated  with- 
in four  hundred  feet  of  the  crossing.  The  fireman  was 
not  a  witness,  being  at  the  time  in  the  regular  army 
in  the  east.  But  two  other  witnesses  confirmed  the  en- 
gineer's testimony  as  to  the  whistling.  One  was  on  the 
tracks  four  hundred  feet  north  of  the  crossing  going 
south,  the  other  within  one  half  block  of  the  tracks 
on  the  highway  going  east.  Both  of  them  also  heard 
the  gong  at  the  crossing  sounding,  but  could  not  say 
whether  the  bell  was  ringing  or  not. 

0.  W.  Dynes,  and  C.  S.  Jefferson,  for  appellant; 
H.  H.  Field,  of  counsel. 

EiCE,  Lowes  &  O'Neil,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Railboads,  f  738* — tohen  driver  of  automobile  truck  attempt- 
ing to  cross  tracks  guilty  of  contributory  negligence.  In  an  action 
for  damages  for  injury  to  an  automobile  truck  and  goods  as  a 
result  of  a  collision  at  a  railroad  crossing,  where  plaintiff  could 
have  seen  defendant's  truck  when  thirty  feet  away,  and  was  driving 
the  truck  at  such  a  speed  that  it  could  have  been  stopped  at  any 
time  within  ten  feet,  held  that  plaintiff  was  guilty  of  contributory 
negligence. 

*t»tfe  IlUaoU  Notes  Dlv«tt,  Vols.  XI  to  XV,  and  Comolatlve  Qnartorljr,  rame 
lopic  and  teetlon  nuinbvr. 
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2.  Railboads,  f  738* — when  driver  of  automobile  truck  attempt- 
ing to  cro9M  roUroad  track  guiUy  of  contributory  negligence.  In 
an  action  for  damages  caused  by  collision  of  a  railroad  engine 
with  an  automobile  truck,  the  law  will  not  tolerate  the  absurdity  of 
allowing  pUintiif  to  testify  that  he  looked  but  did  not  see  the 
train,  when  the  view  was  unobstructed  and  where  if  he  had  properly 
exercised  his  sight  he  must  have  seen  it. 

3.  Raujioads,  i  729* — when  negative  testimony  as  to  ringing  of 
bell  insufficient  to  overcome  positive  testimony.  In  a  suit  for 
damages  caused  by  a  locomotive  colliding  with  an  automobile 
truck  at  a  highway  crossing,  and  where  plaintilTs  automobile 
truck,  according  to  testimony,  made  a  'terrible  noise,"  the  Fitua- 
tion  of  the  occupants  of  the  truck  was  less  favorable  for  hearing, 
and  their  negative  evidence  is  not  entitled  to  more  weight  than 
positive  evidence  as  to  the  fact  that  a  whistle  was  blown  by  de- 
fendant's locomotive. 

4.  Appeal  akd  ebbob,  f  1802*-^ic7A6n  judgment  reversed  with  find- 
ing of  fact  Where  a  verdict  is  against  the  weight  of  evidence  on 
the  question  of  negligence  and  contributory  negligence,  the  judg- 
ment will  be  reversed  with  a  finding  of  fact  on  such  questions. 

5.  Raiiaoads,  §  735* — when  evidence  insufficient  to  sustain  find- 
ing that  defendant  guilty  of  negligence  in  failing  to  ring  bell  or 
blow  whistle  of  locomotive.  In  an  action  for  damages  for  injury 
to  an  automobile  truck  and  goods  as  a  result  of  a  collision  at  a 
railroad  crossing,  evidence  held  insufficient  to  sustain  a  finding 
that  defendant  was  guilty  of  negligence  in  failing  to  blow  the 
whistle  and  ring  the  bell  of  the  locomotive. 


•See  DliDoU  Notes  Dlsei*,  Vol*.  XI  to  XV,  and  Cmnvljitiyo  Quartorlj, 
tople  Mid  lectioB 
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Oibls  V.  Abbott,  198  111.  App.  167. 


Frank  Glbls,  Defendant  in  Error^  t.  Wallace  G.  Abbott 

et  al.,  Plaintiffs  in  Error. 

6en.  No.  21,303.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Superior  Court  of  Coo'k  county;  the  Hon.  Denis  E. 
SuLLiTAN,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Writ  dismissed.  Opinion  filed  February 
24,  1916. 

Statement  of  the  Case. 

Bill  filed  by  Frank  Gibis,  complainant,  against  Wal- 
lace C.  Abbott  and  others,  defendants,  to  wind  up  and 
dissolve  a  corporation,  The  Abbott  Press,  under  sec- 
tion 25,  ch.  32,  Rev.  St.  (J.  &  A.  ^  2442).  From  an 
order  directing  that  assets  be  turned  into  custody  of 
the  court,  defendants  sued  out  writ  of  error. 

A  receiver  was  appointed  to  take  possession  of  its 
assets  to  whom  the  corporation,  its  oflScers,  agents,  etc., 
were  directed  to  surrender  them.  The  bill  charged 
among  other  things  that  the  O'Donnell  Bromley  Com- 
pany, a  corporation,  was  in  possession  of  assets  be- 
longing to  The  Abbott  Press,  and  had  acquired  such 
possession  through  fraudulent  transfers  without  con- 
sideration, on  which  issue  was  taken  by  answer. 

Later  the  receiver  filed  a  report  and  petition  re- 
iterating the  charge  and  alleging  a  demand  on  and  fail- 
ure by  said  O'Donnell  Bromley  Company  and  other 
defendants  to  turn  over  such  assets,  and  asked  that 
they  be  directed  so  to  do,  and  in  default  thereof  to 
show  cause  why  they  should  not  be  punished  for  con- 
tempt. 

The  matter  coming  on  to  be  heard  on  said  petition 
and  a  joint  answer  thereto,  and  the  sworn  pleadings 
in  the  case  as  evidence,  the  court  entered  an  order 
finding  that  The  Abbott  Press  transferred  all  of  its 
assets  save  its  franchise  to  said  O'Donnell  Bromley 
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Company  through  anotlier  defendant,  Jeremiah  J. 
O'Donnell,  without  any  consideration,  and  also  con- 
taining the  following  finding :  *  *  That  it  is  for  the  best 
interest  of  all  the  parties  to  this  suit  that  the  said 
assets  should  be  taken  into  the  custody  of  this  court 
during  the  pendency  of  this  suit  and  preserved  until 
the  final  determination  of  the  issues  herein;''  and  the 
order  directed  that  respondents  turn  over  to  the  re- 
ceiver such  assets  so  transferred  as  was  in  their  pos- 
session or  under  their  control. 

This  writ  of  error  is  sued  out  to  review  such  order. 
A  motion  to  dismiss  the  same  on  the  ground  that  the 
order  was  not  final  and  a  writ  will  not  therefore  lie  was 
without  full  consideration  thereof  reserved  to  the  hear- 
ing. 

Frank  &  Lubib,  for  plaintiflFs  in  error. 

Gallagheb  &  Messneb,  for  defendant  in  error. 

U.  P.  Gallagher,  for  Harry  D.  Knight,  Receiver. 

Mb.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Beefsfon. 

Appeal  and  ebbob,  S  315* — iDhen  order  in  receivership  proceedings 
not  final  order  for  which  torit  of  error  may  he  granted.  An  order 
entered  by  chancellor  in  receivership  proceedings,  the  language  of 
which  indicates  the  placing  of  property  in  custodia  legis  until  the 
determination  of  the  issues,  including  the  right  thereto,  is  not  a 
final  order  for  which  writ  of  error  may  be  granted. 


•8e«  UUnolB  Notes  Divert,  VoU.  XI  to  XV,  and  Ciimiil»tlTe  Quarterly, 
topic  and  section  namber. 
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Porter  v.  Colin,  198  111.  App.  169. 


James  F.  Porter,  Defendant  in  Error,  y.  Joe  Cohn  et 
aL,  trading  as  Cohn,  Lieberman  &  Stlefel,  Plain- 
tiffs in  Error. 

Gen.  No.  21,222.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judge,  presiding.  Heard  in  the  BriM^ch  Appellate  Court 
at  the  March  term,  1915.  Affirmed.  Opinion  filed  February  24,  1916. 
Rehearing  denied  March  6,  1916. 

r 

Statement  of  the  Case. 

Action  for  rent  due  by  James  F.  Porter,  plaintiff, 
against  Joe  Cohn,  Leo  Lieberman  and  Jerome  Stiefel, 
trading  as  Cohn,  Lieberman  &  Stiefel,  defendants. 
From  a  judgment  for  plaintiff,  defendants  sue  out  a 
writ  of  error. 

Porter  was  the  assignee  of  a  written  lease  of  certain 
premises  from  one  Pope  to  defendants,  a  copartner- 
ship. About  three  months  after  its  execution  the  part- 
nership was  dissolved,  and  its  business  was  sold  to 
Cohn  &  Levin  Cloak  and  Suit  Company,  which  con- 
tinued the  same  business  in  the  same  premises  and 
paid  the  rent  as  it  accrued  to  Pope  until  the  assign- 
ment to  Porter  and  then  to  the  latter.  The  rent  for 
the  last  two  months  of  the  term  remained  unpaid,  for 
which  judgment  by  confession  was  entered,  but  the 
ease  was  reopened  for  trial  before  a  jury.  A  verdict 
was  directed  and  the  judgment  confirmed.  It  was 
urged  that  the  judgment  was  contrary  to  the  law  and 
the' evidence,  the  defense  being  that  there  was  a  sur- 
render of  the  premises  by  the  lessees  and  acceptance 
thereof  by  the  lessor,  and  that  the  latter  made  a  new 
lease  on  the  same  terms  to  the  Cloak  Company  under 
which  he  and  afterwards  Porter  collected  rent  as  afore- 
said. Negotiations  for  a  new  lease  were  attempted 
but  never   consummated.     These  facts  were   undis- 
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puted :  that  when  the  Cloak  Company  took  over  plain- 
tiffs in  error's  business  one  Miltenberg,  a  broker,  at 
the  request  of  attorneys  for  plaintiffs  in  error,  asked 
one  Wilson,  the  real  estate  agent  of  Pope,  over  the 
telephone  whether  the  lease  could  be  assigned  to  Cohn 
&  Levin  or  whether  a  new  lease  would  be  given,  and 
received  the  reply  **to  look  them  up  and  if  they  were 
all  right  to  bring  the  matter  before  him;*'  that  Wil- 
son (the  only  party  shown  by  the  record  to  have  been 
authorized  to  act  for  Pope)  never  had  any  other  talk 
with  reference  to  the  matter  nor  negotiated  any  new 
lease;  that  Miltenberg  who  was  shown  to  have  acted, 
not  as  an  agent  for  Pope  but  at  the  request  of  defend- 
ants, prepared  a  new  lease  to  Cohn  &  Levin,  and  left 
it  and  a  duplicate  unsigned  with  Levin  requesting  him 
for  references  as  to  his  financial  standing ;  that  no  ref- 
erences were  ever  furnished,  but  that  the  rent  was  paid 
by  the  Cloak  Company,  as  aforesaid,  in  sums  and  at 
times  as  provided  for  in  the  original  lease.  While 
Levin  testified  that  he  sent  the  new  leases  to  Miltenberg 
and  they  were  subsequently  returned  bearing  the  name 
of  Pope  and  that  he  destroyed  them,  yet  there  was  no 
attempt  to  show  that  the  signature  was  Pope 's  or  ever 
authorized  by  him,  or  that  the  document  ever  came  to 
Levin  from  an  agent  of  Pope. 

Charles^  W.  Stiefel  and  John  B.  Heinemann,  for 
plaintiffs  in  error,  Leo  Lieberman  and  Jerome  Stiefel. 

Geobge  W.  Gobdon,  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion    of    the 
court. 

Abstract  of  the  Decision. 

Landlord  and  tenant,  §  325* — tohen  verdict  for  plaintiff  for  rent 
properly  directed.    In  an  action  for  rent  which  was  defended  on  the 

•See  lUlnoU  Notes  Dlsest,  Vols.  XI  to  XV,  aad  Cumiilative  Quarteily, 
topic  and  section  nnmber. 


Chicago — ^Fibst  District — Fbbrtjaey,  1916.       171 

The  People  v.  Bryson,  198  111.  App.  171. 

4  ^^d  that  there  was  a  surrender  of  the  premises  by  lessees  and 

^e^^^  lease  to  a  corporation  which  took  over  the  business  of  de- 

Q^V^^ts,  and  that  lessor  made  a  new  lease  of  the  premises,  in  the 

^^,  ^^^  of  legal  proof  of  such  new  lease  or  surrender  of  the  old 

^^rdict  for  plaintiff  for  rent  was  properly  directed. 


The  People  of  the  State  of  Illinois  ex  reL  Emma  L. 
Parker^  Plaintiff  in  Error,  y,  Mrs.  William  Bry- 
son, Defendant  in  Error. 

Gen.  No.  21,333.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  John  M. 
O'Connor,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reversed  and  remanded.  Opinion  filed 
February  24,  1916. 

Statement  of  the  Case. 

■ 

Habeas  corpus  by  Emma  L.  Parker,  relator,  to  re- 
quire respondent,  Mrs.  William  Bryson,  to  produce 
relator's  child  in  court  to  determine  right  of  custody. 
From  judgment  remanding  child  to  respondent,  relator 
sues  out  writ  of  error. 

While  there  was  evidence  of , the  mother's  fitness  to 
have  the  care  and  custody  of  the  child,  there  was  a 
stipulation  only  as  to  respondent's  fitness,  and  recog- 
nizing as  a  fact  the  fitness  of  each,  the  trial  court's 
order  rested  wholly  on  findings  that  the  mother  had 
abandoned  the  child  on  the  date  of  its  birth  and  that 
since  that  time  it  had  been  in  the  care  and  custody  of 
respondent.    Mrs.  Parker  lived  in  a  country  town  in 
Fulton  county,  Illinois.    She  had  been  housekeeper  for 
Br.  E.  S.  Parker  of  that  town,  the  father  of  the  child, 
and  about  July  1,  1912,  had  come  to  Chicago  pursuant 
to  arrangements  made  by  him  for  her  approaching 
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accouchement.  It  was  intended  that  her  condition 
should  be  kept  secret  from  their  friends  and  especially 
from  his  aged,  invalid  mother  who  lived  with  him  and 
to  whom  he  had  made  the  promise  not  to  marry  while . 
she  lived.  In  view  of  relator's  condition,  however,  he 
married  her  secretly  at  Milwaukee,  Wisconsin,  July 
24,  1912,  and  though  his  mother  died  the  following 
month  the  marriage  and  subsequent  birth  of  the  child 
on  November  12,  1912,  at  the  Polyclinic  Hospital,  Chi- 
cago, did  not  apparently  become  public  until  after  his 
death  in  May,  1914.  They  never  lived  together  after 
the  marriage.  She  appeared  to  have  been  left  help- 
less and  alone  among  strangers  and  amid  circum- 
stances with  which  she  was  unfamiliar  and  unable  to 
cope.  In  such  situation  she  made  known  to  the  matron 
of  the  hospital  and  Dr.  Bacon  in  charge  that  on  ac- 
count of  ''conditions  at  home  she  could  not  reveal  the 
marriage  nor  arrange  to  care  for  the  baby,"  and 
wanted  a  good  home  for  it  if  she  could  not  keep  it. 
Accordingly  pursuant  to  arrangements  (of  which  she 
was  evidently  not  fully  advised),  the  child  was  taken 
from  her  arms  and  the  hospital  on  the  day  of  its  birth 
and  delivered  to  the  respondent,  Mrs.  Bryson.  She 
did  not  know  who  had  the  child,  and  Dr.  Bacon,  alone, 
of  all  her  acquaintances  did  know.  She  afterwards 
frequently  asked  him  about  it  but  got  no  definite  or 
satisfactory  answer.  Thrown  upon  her  own  resources 
and  counsel,  and  still  feeling  bound  to  shield  her  hus- 
band and  conceal  the  situation,  she  remained  in  Chi- 
cago in  respectable  employment  earning  only  about 
enough  for  her  own  support.  After  her  husband's 
death  the  matter  became  public,  and  learning  for  the 
first  time  through  the  public  press  that  Mrs.  Bryson 
had  her  child  she  immediately  demanded  possession  of 
it,  the  refusal  to  give  which  resulted  in  said  proceed- 
ings. 
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Shbpard^  McCormick,  Thomason,  Kirkland  &  Pat- 
terson, for  plaintiff  in  error;  Perry  S.  Patterson,  of 
counsel. 

Benjamin  E.  Burr,  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
conrt. 

Abstract  of  the  Beclslon. 

Pabert  and  child,  §  3*-— loTien  parent  entitled  to  custody  of  child. 
Where  In  habeas  corpus  proceedings  for  the  custody  of  a  child,  it 
appears  that  the  mother  has  not  forfeited  the  right  to  her  child  by 
abtolut*  relinquishment  or  some  course  of  conduct  or  conditions 
tlLRt  render  its  assertion  incompatible  with  the  parental  claim  and 
the  child's  best  interests,  she  will  be  given  the  custody  of  such  child 
as  against  the  foster  mother  thereof. 


A.  J.  Bates  Company,  Defendant  in  Error,  y.  Joseph 
Bi  Nnnzio,  Plaintiff  in  Error. 

Gen.  No.  21,233.    (Not  to  he  reported  in  full.) 

Brrer  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Stelk, 
Judge,  presiding.     Heard  in  the  Branch  Appellate  Court  at  the  i 

March  term,  1915.    Affirmed.    Opinion  filed  February  24,  1916. 

Statement  of  the  Case.  ! 

Action  in  replevin  and  trover  by  A.  J.  Bates  Com- 
pany, plaintiff,  against  Joseph  Di  Nunzio,  defendant. 
Prom  a  judgment  for  plaintiff,  defendant  brings  error. 


Cairolj.  Gigliotti,  for  plaintiff  in  error. 
M.  M.  Jacobs,  for  defendant  in  error. 

*Bee  niinols  Not«a  DI^Mt,  Vols.  XI  to  XV,  and  CamolatlTo  Qwuierly,  uune 
tepic  and  Mctlon  nombor. 
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Cohen  v.  Atchison,  Topeka  ft  Santa  Fe  Ry.  Co.,  198  IlL  App.  174. 

Mb.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Appeal  and  error,  S  864* — when  court  will  not  8€arch  record  to 
find  matters  not  appearing  in  abstract.  Where  the  abstract  of  rec- 
ord requires  court  to  go  through  the  record  to  find  actual  rulings 
of  the  court,  controlling  features  of  the  evidence  and  instructions 
to  the  Jury,  the  Appellate  Court  will  not  undertake  such  a  search. 


Lonis  Cohen,  trading  as  Louis  Cohen  &  Company,  Ap- 
pellee, y.  Atchison,  Topeka  &  Santa  Fe  Bailiray 
Company,  Appellant. 

Gen.  No.  21,S48. 

1.  Carriers, — when  liability  as  toarehouseman  for  injury  to 
goods  fixed  by  bill  of  lading.  In  assumpsit  against  a  railroad  com- 
pany acting  as  warehouseman  for  oranges  damaged  by  frost,  where 
the  shipment  is  interstate,  and  under  the  terms  and  conditions 
of  a  uniform  biU  of  lading  prepared  in  the  form  recommend€>d  by 
the  Interstate  Commerce  Commission,  the  amount  recoverable  must 
be  computed  in  accordance  with  the  provisions  of  such  bill  of 
lading. 

2.  Evidence,  §  107* — when  telephone  conversation  admissible  in 
evidence,  A  telephone  conversation  with  an  unidentified  person  In 
the  office  of  a  railroad  company  is  admissible  in  evidence. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  F^hk 
G.  Plain,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reversed  and  remanded.  Opinion  filed 
February  24.  1916. 

Robert  Dunlap,  Lee  F.  English,  James  L.  CoiiEMAN 
and  Homer  W.  Davis,  for  appellant. 

Charles  A.  Butler,  for  appellee;  Franklin  Baser, 
of  counsel. 

•Sc«  Ullnolit  Notes  Dl^Mt.  ToU.  XI  to  XV,  and  CuoralftUTe  Qnartorir,  ammb 
topic  and  ooctlon  nnmbor. 
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Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

This  appeal  is  from  a  judgment  for  $305  in  favor 
of  Cohen,  plaintiff,  against  the  Eailway  Cumpany  in 
an  action  of  assumpsit  for  damages  to  oranges  while 
in  the  custody  of  the  latter  as  a  warehouseman. 

The  oranges  were  transported  from  Prenda,  Cal- 
ifornia to  Chicago,  Illinois,  in  interstate  commerce 
over  the  company 's  road,  and  after  arrival  in  Chicago 
the  ear  was  placed  on  the  team  or  unloading  track  for 
deUvery,  and  the  consignee  was  duly  notified  thereof. 
The  consignee  inspected  and  found  the  goods  in  good 
condition  after  their  arrival.  The  claim  is  that  through 
negUgence  of  the  company  they  were  afterwards  dam- 
aged by  frost  before  being  unloaded. 

The  case  was  tried  on  the  theory,  and  at  plaintiff's 
request  the  jury  were  instructed,  that  the  measure  of 
damages  was  **the  difference  between  the  fair  and 
reasonable  cash  market  value  of  said  oranges  in  good 
merchantable  condition  in  Chicago,  Illinois,  on  the  day 
they  were  delivered  by  the  defendant  to  said  plaintiff 
and  their  fair  and  reasonable  cash  market  value  in 
Chicago,  Illinois,  at  the  time  and  in  the  condition  in 
which  they  were  delivered  to  said  plaintiff.'* 

This  was  error.  It  was  an  interstate  shipment.  De- 
fendant's tariffs  and  schedules  were  duly  established 
under  the  Federal  acts  regulating  commerce,  and  the 
goods  were  received  for  transportation  under  the 
terms  and  conditions  of  a  uniform  bill  of  lading,  pre- 
pared in  the  form  approved  and  recommended  by  the 
Interstate  Commerce  Commission.  The  terms  and  con- 
ditions of  the  bill  of  lading,  so  far  as  necessary  to  be 
considered,  are  precisely  the  same  as  those  quoted  in 
the  opinion  of  Mr.  Justice  Pitney  of  the  Supreme  Court 
of  the  United  States,  handed  down  January  10,  1916, 
since  this  appeal  was  taken,  in  the  case  of  Cleveland, 
C,  C.  d  St.  L.  Ry.  Co.  v.  Dettlebach,  239  U.  S.  588, 
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and  it  was  there  held  that  the  question  was  Federal  in 
its  nature. 

Passing  upon  the  question  of  the  carrier's  responsi- 
bility under  the  provisions  of  that  bill  of  lading  and 
the  so-called  Hepburn  Act,  amending  the  Conuneroe 
Act  (34  Stat.  584,  ch.  3591),  the  court  held  that  the 
phrase  in  the  bill  of  lading  **any  loss  or  damages  for 
which  any  carrier  is  liable *'  includes  the  ** carrier's 
responsibility  as  warehouseman,"  and  that  the  ** rea- 
sonable charge  for  storage  would  be  determined  in  the 
light  of  all  the  circumstances,  including  the  valuation 
placed  upon  the  goods." 

In  that  case  the  valuation  was  declared;  here  it  was 
not.  But  section  3  of  the  bill  of  lading  provides  that 
'*any  loss  or  damages  for  which  the  carrier  is  liable 
shall  be  computed  on  the  basis  of  the  value  of  the 
property  (being  the  bona  fide  invoice  price,  if  any,  to 
the  consignee,  including  the  freight  charges,  if  pre- 
paid) at  the  time  and  place  of  shipment  under  this  bill 
of  lading,  unless  a  lower  value  has  been  represented 
in  writing  by  the  shipper  or  has  been  agreed  upon  or 
is  determined  by  the  classification  or  tariffs  upon 
which  the  rate  is  based,  in  any  of  which  events  such 
lower  value  shall  be  the  maximum  amount  to  govern 
such  computation." 

It  follows,  therefore,  from  the  opinion  above  cited 
that  if  the  Railway  Company  is  liable  for  damages  re- 
sulting from  its  capacity  as  warehouseman,  they  must 
be  computed  in  accordance  with  the  contract  provisions 
quoted.  No  proof  conforming  thereto  was  presented, 
but  the  proof  adduced  as  to  the  amount  of  damages 
suffered  was  in  accordance  with  the  theory  of  said  in- 
struction. Under  that  state  of  the  record  the  court 
should  have  granted  defendant's  motion  for  a  new 
trial.  As  the  judgment  must  for  reasons  stated  be  re- 
versed and  the  cause  remanded,  it  is  unnecessary  to 
discuss  other  questions  argued  which  may  not  arise  in 
another  trial.    We  will,  however,  add  that  as  the  tele- 
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phone  conversation  with  an  unidentified  person  in  thii 
company's  oflBce  may  again  be  offered,  it  is  admissible    . 
under  the  ruling  in  Godair  v.  Ham  Nat.  Bank,  225  111. 
572. 

Reversed  and  remanded. 


Xellie  A.  Crogs,  Plaintiff  In  Error,  t.  City  of  Cliieago, 

Defendant  in  Error. 

Gen.  Xo.  20,688.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jam»»  C. 
MAvnN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
March  2,  1916. 

Statement  of  the  Case. 

Action  by  Nellie  A.  Cross,  plaintiff,  against  the  City 
of  Chicago,  defendant,  on  account  of  personal  injuries 
sustained  by  her.  From  a  judgment  of  the  Municipal 
Court  of  Chicago  dismissing  her  statement  of  claim  be- 
cause of  failure  to  allege  the  giving  of  statutory  notice, 
plaintiff  brings  error. 

On  the  second  day  of  the  present  term  the  Appel- 
late Court  aflSrmed  the  judgment  of  the  Municipal 
Court,  but  the  attention  of  the  court  having  since  been 
caDed  to  the  decision  in  Enherg  v.  City  of  Chicago,  271 
111.  404,  the  former  opinion  is  withdrawn  and  the  judg- 
ment reversed  and  remanded. 


Edward  H.  Stearns,  for  plaintiff  in  error. 

N.  L.  PioTROWSKi,  for  defendant  in  error. 

Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
thi  erarL 

Vol.  CXCVIU  IS 
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Fred  Miller  Brew.  Co.  v.  G.  Heileman  Brew.  Co.,  198  IlL  App.  178. 

Abstract  of  the  Decision. 

1.  AlPpeal  and  ebrob,  §  1802* — when  Appellate  Court  will  reverse 
and  remand  case  because  of  subsequent  decision  of  Supreme  Court 
on  siwAlar  point.  Where  Supreme  Court  holds  point  of  law  con- 
trary to  holding  of  Appellate  Court  in  different  case  but  in  same 
term  of  court,  the  Appellate  Court  will  reverse  and  remand  such 
case  which  it  had  previously  affirmed. 

2.  Municipal  Coubt  of  Cuicaqo,  \  13* — when  statement  of  claim 
in  action  against  city  for  personal  injuries  sufficient.  In  fourth- 
class  cases  in  the  Municipal  Court  of  Chicago,  a  statement  of  claim 
in  an  action  against  a  city  for  personal  injuries  need  not  allege  the 
giving  of  statutory  notice  of  injuries  to  the  city. 


Fred  Miller  Brewing  Company,  Appellee,  t.  G.  Heile- 
man Brewing  Company,  Appellant. 

Gen.  No.  21,835.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
A.  Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.     Opinion  filed  March  7,  1916. 

Statement  of  the  Case. 

Action  by  Fred  Miller  Brewing  Company,  plaintiff, 
against  G.  Heileman  Brewing  Company,  defendant,  for 
the  purchase  price  of  saloon  fixtures.  From  a  judg- 
ment for  $1,500 -for  plaintiff,  defendant  appeals. 

Plaintiff  was  lessee  of  premises  at  No.  2109  Wabash 
avenue  and  the  owner  of  saloon  and  restaurant  fix- 
tures therein.  In  March,  1912,  representatives  of 
plaintiff  had  a  conversation  with  Walter  G.  Mueller, 
who  was  manager  of  the  Chicago  branch  of  the  defend- 
ant company,  whose  main  office  was  in  Wisconsin,  at 
which  time  the  saloon  business  was  not  conducted  in 
these  premises  because  the  saloon  license  had  been 

'Sf^  IllinoU  NotM  Dlirest,  Vols.  XI  to  XV,  and  CmnolatlTe  Quartortjr.  mmm 
topic  and  section  number. 
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revoked.  During  this  conversation  it  was  agreed  be- 
tween these  representatives  of  the  respective  brew- 
eries that  the  defendant  would  purchase  from  the 
plaintiff  the  fixtures  and  furniture  contained  in  the 
premises  and  also  the  lease,  which  would  be  assigned 
to  the  defendant,  but  that  the  $1,500  purchase  price 
would  not  be  paid  until  Mr.  Mueller  was  sure  the 
license  would  be  restored.  The  lease  was  dated  Jan- 
uary 20,  1912,  and  ran  to  the  plaintiff  as  lessee,  and 
at  this  time,  by  apt  words  in  writing,  the  lease  was 
assigned  from  plaintiff  to  defendant,  the  diefendant 
signing  **G.  Heileman  Brewing  Company  (Seal),  by 
Walter  G.  Mueller."  The  landlord  consented  to  this 
assignment.  At  the  same  time,  by  another  writing 
signed  by  the  respective  parties  in  the  same  manner,  it 
was  agreed  that  the  furniture  in  the  saloon  should  be 
sold  by  the  plaintiff  to  the  defendant,  the  defendant 
agreeing  to  pay  therefor  the  sum  of  $1,500  as  soon  as 
a  saloon  license  should  issue  from  the  Gity  of  Chicago 
for  the  operation  of  a  saloon  on  said  premises.  Later 
on  this  license  was  issued,  and  on  June  13,  1912,  the 
saloon  business  was  resumed. 

Defendant  entered  into  possession  of  the  premises 
and  furniture,  and  paid  rent  under  the  lease  from  and 
including  June,  1912,  until  the  expiration  of  the  lease 
on  April  30,  1913.  It  used  the  furniture  in  question 
during  all  of  this  time,  and  never  offered  to  return  the 
same  or  to  reassign  the  lease.  After  the  license  was 
issued  request  was  made  of  defendant  to  pay  the 
$1,500,  which  was  refused  by  the  defendant. 

"WiLKEBSON,  Cassels  &  PoTTEB,  for  appellant;  Ed- 
win H.  Cassels  and  Kenneth  B.  Hawkins,  of  coun- 
sel. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellee; 
Arthue  C.  Marriott,  of  counsel. 
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Mb.  Pbesiding  Justice  McSurbly  delivered  the  opin- 
ion of  the  court 

Abstract  of  the  DeeisioB. 

COkPOBATioNfl,  I  884^ — when  taking  of  Msiffnment  of  letue  deemed 
rati^d.  Although  the  repreeentative  ef  a  Ivewinc  eonpMiir  may 
not  bave  had  authority  to  take  asslgament  el  lease  of  aaioom  yrean- 
ises  and  to  purchase  the  fixtures  therein.  In  the  first  <natyty<%<^  ^e 
company  must  be  held  to  have  ratified  the  agreement  where  it  had 
knowledge  thereof,  and,  while  protesting  as  to  the  price,  neverthe- 
less continued  to  hold  possession  of  the  fixtures  and  leased  prea- 
ises  aad  never  offered  to  return  the  furniture  to  the  h 


Walter  J.  Beeker,  Appellee,  t.  Slevert  HolleseB,  Ap^pel- 

lant. 

Oen.  Xo.  21,876.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Ciiabi£8 
N.  GooDNOw,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  Judgment  here.  Opinion  filed  BCarcfa  7, 
1916.    Rehearing  denied  March  20,  1916. 

Statement  of  the  Case, 

Action  by  Walter  J.  Becker,  plaintiff,  against 
Sievert  Hollesen,  defendant,  for  commission  of  $1,375 
for  procuring  purchasers  for  defendant's  real  estate. 
From  a  judgment  in  favor  of  plaintiff  for  the  amount 
claimed,  defendant  appeals. 

Plaintiff  alleged  that  in  January,  1913,  defendant 
promised  to  pay  him  two  and  one-half  per  cent  com- 
mission if  plaintiff  would  procure  purchasers  for  cer- 
tain real  estate  belonging  to  defendant,  at  a  price  of 
$55,000 ;  that  about  April  14,  1913,  plaintiff  did  so,  but 
defendant  refused  to  abide  by  his  promise. 

•8«e  nilnoU  NotM  DIffMt,  Vols.  XI  to  XV,  uid  Cumulative  Qwuterty, 
topic  Mid  Mctlon  niimb«r. 
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The  evidence  tended  to  show  that  in  April,  1913, 
defendant  owned  a  tract  of  land  situated  in  Evanston, 
Illinois,  north  of  Devon  avenue  and  east  of  Clark 
street,  which  was  designated  as  **the  ball  park,''  and 
another  piece  of  land  near  by,  which  was  called  **the 
Schreiber  avenue  strip."  The  ball  park  was  used  as 
such,  with  grand  stand,  ticket  oflBces  and  appurte- 
nances, under  a  lease  for  a  term  of  eight  years  begin- 
ning April  1,  1909.  A  portion  of  the  Schreiber  avenue 
strip  was  also  under  lease  for  a  term  of  three  years 
beginning  October  1,  1911,  with  privilege  to  the  lessee 
of  renewal  for  an  additional  period  of  three  years.  In 
the  latter  part  of  1912,  or  perhaps  in  January,  1913, 
plaintiff,  a  real  estate  broker,  asked  defendant  what 
price  was  wanted  for  the  ball  park  and  defendant  gave 
hnn  a  price  of  $45,000.  Aftenvards,  in  April,  1913, 
plaintiff  told  defendant  that  he  thought  he  had  a  pur- 
chaser for  the  ball  park  provided  the  Schreiber  avenue 
strip  could  also  be  purchased,  and  upon  inquiring  as  to 
the  price  of  that  was  told  that  it  could  be  bought  for 
$10,000.  Later  on  the  plaintiff  and  defendant  met 
Henry  C.  Bartling  and  Selma  Sundsten,  prospective 
purchasers  procured  by  plaintiff,  and  a  written  option 
agreement  was  drawn  up  and  $1,000  deposited  to  be 
held  in  escrow  pending  the  exercise  of  the  option. 
This  option  gave  the  prospective  purchasers  the  priv- 
ilege of  purchasing  on  or  before  October  15,  1913,  both 
the  ball  park  and  the  Schreiber  avenue  strip  at  a  price 
of  $55,000,  and  provided  that  the  option  contract 
should  be  void  if  the  ^'leases  on  the  above  premises  are 
not  removed, ' '  and  that  in  this  event  the  escrow  money 
should  be  returned  to  the  prospective  purchasers. 
After  the  execution  of  this  agreement  attempts  were 
made  in  divers  ways  to  cancel  the  lease  on  the  ball 
park,  but  without  success.  By  June  25,  1913,  all  the 
parties  apparently  being  of  the  opinion  that  there  was 
no  prospect  of  canceling  or  forfeiting  the  lease,  it  was 
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agreed  by  them  that  the  option  agreement  should  be 
canceled  and  the  money  refunded,  and  this  was  accord- 
ingly done. 

Defendant  continued  in  his  efforts  to  secure  the  can- 
cellation of  the  lease  on  the  ball  park,  and  in  August 
terms  were  agreed  on  between  him  and  the  ball  club 
which  involved  a  remittance  to  the  club  of  $1,000  of 
rent  in  consideration  of  which  the  lease  was  canceled 
by  mutual  agreement.  During  the  following  month 
plaintiff  went  to  defendant  and  said  he  had  heard  that 
the  lease  had  been  canceled,  was  informed  that  this 
was  true,  and  plaintiff  said  that  he  would  see  his 
parties  again.  Afterwards  he  reported  to  defendant 
that  his  parties  wanted  time  to  get  estimates  on  pav- 
ing, sewers  and  other  improvements,  as  it  was  con- 
templated to  subdivide  the  ball  park.  Defendant  then 
stated  that  he  would  not  sell  the  Schreiber  avenue 
strip  at  all.  Some  weeks  later  plaintiff,  with  Bartling 
and  Sundsten,  called  upon  defendant  and  was  told  by 
him  that  he  would  not  sell  the  Schreiber  avenue  strip, 
and  that  his  price  on  the  ball  park  was  $50,000.  This 
the  parties  refused  to  pay,  and  no  further  negotiations 
between  them  were  had.  Plaintiff  claims  two  and  one- 
half  per  cent,  commission  on  $55,000,  the  price  origi- 
nally given  him  by  defendant  for  all  of  the  said  real 
estate. 

J.  F.  Crahen,  for  appellant. 
Guy  Van  Sohaick,  for  appellee. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Bbokebs,  §  36* — when  ovmer  of  real  estate  not  liable  for  com- 
missions  to  agent  procuring  prospective  customer.  As  bet^veen  a 
real  estate  broker  and  an  o^vner  of  property  for  whom  such  real 

*See  niinols  Notes  Dlsestp  Vol*.  XI  to  XV.  and  CumalatlTe  Quarterly,  aam» 
topic  and  section  number. 
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estate  broker  procured  customers,  the  owner  of  the  property  was 
not  liable  for  commissions  where  the  owner  verbally  put  a  certain 
price  on  land  and  at  such  time  the  broker  brought  customers  to  the 
owner  who  signed  an  option  agreement  which  was  canceled  and 
where  about  nine  months  later  the  owner  raised  the  price  of  such 
land  after  It  had  cost  the  owner  a  considerable  sum  to  secure 
cancellation  of  a  lease  on  the  premises,  and  where  there  may  have 
been  other  reasons  for  raising  the  price,  even  though  the  broker 
procured  the  same  prospective  purchasers  as  previously,  who  were 
willing  to  pay  the  sum  first  asked. 

2.  Vendob  and  pubchasee,  §  85* — what  oonstitutea  cancellation 
of  option  contract  for  purchase  of  land,  A  cancellation  of  an  option 
contract  for  the  purchase  of  land  by  parties  thereto,  held  to  be  a 
cancellation  in  fact  and  in  law. 

3.  Bbokqis,  f  41* — when  owner  not  'bound  "by  statement  to  broker 
08  to  price  of  real  estate.  An  owner  of  real  estate  is  not  bound 
for  an  indefinite  period  by  his  verbal  reply  to  an  inquiry  as  to  the 
price  of  such  real  estate  made  to  a  broker  who  agrees  to  furnish 
a  prospective  purchaser. 

4.  Beokebs,  §  36* — when  oioner  of  real  estate  not  liable  to  broker 
for  commissions  for  procuring  prospective  customer.  Where  real 
estate  broker  procured  prospective  customers  who  were  not  willing 
to  buy  property  under  existing  conditions  but  who  would  buy 
same  if  freed  from  a  lease  thereon,  such  broker  is  not  entitled  to 
a  Gonmilssion. 


Hiram  S.  Warner,  Appellee,  y.  Pacifle  Coast  Casualty 
Company  of  San  Francisco,  Appellant. 

Gen.  Xo.  21,914.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Theo- 
DOBE  Bbentano,  Judgc,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  Judgment  here.  Opinion  filed  March  7, 
1916.  Rehearing  denied  March  20,  1916.  Certiorari  denied  by  Su- 
preme Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Hiram  S.  Warner,  plaintiff,  against 
Pacific  Coast  Casualty  Company  of  San  Francisco, 

*8ee  lUlnola  Notes  DiMst,  YoU.  XI  to  XV.  and  CmniilAtlTe  Quarterly.  Muno 
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defendant,  for  damages  for  breach  of  a  contract  of 
insurance  agency  and  for  commission.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

The  contract  sued  on,  dated  February  1,  1906,  pro- 
vided that  plaintiff  should  have  the  exclusive  right  in 
the  state  of  Illinois  to  burglary,  plate  glass  and  em- 
ployers* liability  insurance  business,  his  compensa- 
tion to  be  forty  per  cent,  of  premiums  on  all  policies 
issued  within  said  territory,  and  a  further  commis- 
sion of  ten  per  cent,  upon  the  net  profits ;  instructioiis 
in  writing  to  the  plaintiff  from  the  home  oflSce  (in  San 
Francisco)  by  the  defendant  to  be  construed  to  be  part 
of  the  contract;  contract  terminable  on  thirty  days' 
written  notice  by  either  party.  It  was  claimed  that 
the  original  compensation  of  forty  per  cent,  was  re- 
duced by  agreement  to  thirty  per  cent.  On  April  23, 
1907,  defendant  wrote  plaintiff  that  it  did  not  care 
for  any  extended  line  of  this  kind  of  business,  that 
the  business  would  not  stand  a  higher  commission  rate 
than  thirty  per  cent,  and  it  would  accept  such  insur- 
ance on  that  basis  only,  and  that  if  the  business  could 
not  be  written  on  this  basis  as  general  agent  commis- 
sion to  not  write  it.  This  appeared  to  have  been 
agreed  to  by  plaintiff,  as  shown  both  by  his  reply  let- 
ter dated  May  6,  1907,  and  his  subsequent  conduct  in 
deducting  only  thirty  per  cent,  of  premiums  in  making 
remittances. 

The  second  part  of  plaintiff's  claim  was  for  forty 
per  cent,  commission  on  liability  insurance  written  by 
the  firm  of  Burras  &  Goodbody  in  the  years  1910  and 
1911.  Defendant  claims  that  in  the  latter  part  of 
1910  it  was  agreed  by  it  and  plaintiff  that  the  business 
in  Illinois  was  to  be  divided  so  that  the  firm  of  Burras 
&  Goodbody  should  be  the  general  agent  for  the  em- 
ployers' liability  insurance  instead  of  plaintiff,  who 
was  to  continue  as  agent  in  lines  of  plate  glass  and 
burglary  insurance  only.  Plaintiff  and  Burras  & 
Goodbody   interchanged    business,    that    is,    plaintiff 
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brought  all  liability  insurance  business  coming  to  hiiri 
to  Burras  &  Goodbody,  who  paid  plaintiff  all  the  com- 
mission thereon,  while  this  firm  gave  plaintiff  its  bur- 
glary and  plate  glass  insurance  business  and  received 
the  commission. 

A  letter  from  defendant  dated  November  14,  1910, 
was  apparently  a  threat  to  sever  all  relations  witli 
plaintiff  unless  he  observed  strictly  the  agreement  to 
divide  the  business  as  had  been  arranged,  and  in  plain- 
tiff's reply  of  November  21st  he  seemed  to  resent  any 
suggestion  that  he  had  not  strictly  observed  this  agree- 
meut.  Defendant  apparently  accepted  his  statement 
of  the  fact  and  did  not  at  that  time  terminate  his  plate 
glass  and  burglary  insurance  agency.  This  was  sub- 
sequently done,  in  January,  1912. 

The  third  part  of  plaintiff's  claim  was  for  commis- 
sions on  certain  insurance  written  by  agencies  amount- 
ing to  $3,818.47,  against  which  defendant  claimed 
certain  amounts  which  appear  to  be  credits  given  to  de- 
fendant by  plaintiff  in  the  copy  of  account  attached  to 
his  declaration. 

Thubman,  Hume  &  Kennedy,  for  appellant. 

Daniel  S.  Wbntwobth,  George  W.  Plummbr  and 
David  B.  Malonby,  for  appellee. 

« 

Mb.  Presiding  Justice  MoSurbly  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Decision. 

1.  CoifTBACTS,  f  252* — when  evidence  sufficient  to  establish  modi- 
ftcatUm  of  contract  of  agency.  As  between  a  casualty  Insurance 
company  and  its  agent,  a  contract  for  a  certain  commission  held 
to  have  been  later  changed  to  a  lower  basis  by  a  letter  from  the 
company  to  its  agent  and  his  reply  thereto,  and  the  subsequent  con- 
dnct  of  such  agent  in  deducting  only  such  lower  commission  from 
remittances  to  the  company. 
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2.  Contracts,  §  86* — what  constitutes  sufficient  consideration  for 
contract  for  commissions.  The  acceptance  of  liability  insurance  by 
an  agent  after  notice  from  his  principal,  a  casualty  insurance  com- 
pany, that  the  company  would  not  accept  same  except  on  a  certain 
lower  commission  basis,  is  sufficient  consideration  for  the  contract 
for  such  lower  commission. 

3.  Contracts,  §  251* — when  instrument  under  seal  may  te  modi- 
fied ty  executed  parol  agreement.  A  parol  agreement  to  reduce 
commissions  of  a  liability  insurance  agent  is  valid  and  binding, 
when  executed,  so  as  to  modify  an  instrument  under  seal. 

4.  CoN-raACTS,  §  252* — when  evidence  sufficient  to  establish  modi- 
fication of  contract  of  agency.  An  agreement  between  a  casualty 
Insurance  company  and  its  prior  exclusive  agent,  held  modified  so 
as  to  divide  insurance  business  between  such  agent  and  another 
agent,  where  it  appeared  that  a  letter  was  sent  by  the  company 
threatening  to  discontinue  the  agency  of  such  prior  agent,  and  the 
prior  agent  and  subsequent  agent  exchanged  business  on  the  basis 
of  such  division. 

5.  Contracts,  §  86* — what  constitutes  sufficient  consideixition  for 
modification  of  contract  of  agency.  Where  a  casualty  insurance 
company  threatened  to  discontinue  agency  and  insisted  that  its 
previously  exclusive  agent  divide  business  with  another  agent,  the 
continuance  of  the  agency  of  the  prior  agent  was  sufficient  consid- 
eration for  the  modification  of  the  contract  of  agency  as  insisted 
upon  by  the  company. 

6.  Pleading,  S  42* — what  does  not  constitute  part  of  declaration. 
A  copy  of  an  account  which  is  attached  to  a  declaration  does  not 
constitute  a  part  of  the  declaration. 

7.  Appeal  and  error,  §  743* — when  copy  of  account  attached  to 
declaration  not  part  of  record.  A  copy  of  an  account  which  is  at- 
tached to  a  declaration  must  be  introduced  in  evidence,  like  any 
other  writing,  to  become  a  part  of  the  record,  as  it  does  not  con- 
stitute a  part  of  the  declaration. 
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Von  Der  Brelie  y.  Von  Der  Brelie,  198  111.  App.  187. 


lary  Ton  Der  Brelie^  Appellant,  y.  Henry  Ton  Der 

Brelie,  Appellee. 

Gen.  Xo.  21,949.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Samuel 
C.  Stocgh,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  March  1,  1916. 

* 

Statement  of  the  Case. 

Bill  for  maintenance  and  support  and  other  relief  by 
Mary  Von  Der  Brelie,  plaintiff,  against  her  husband, 
Henry  Von  Der  Brelie,  defendant.  From  a  decree  dis- 
missing her  bill  of  complaint  and  the  amendments 
thereto,  complainant  appeals. 

It  was  alleged  that  the  husband  had  refused  to  con- 
vey certain  real  estate  to  his  wife  and  to  cancel  a 
certain  lease  to  his  son-in-law.  Under  advice  of  a 
physician  he  left  his  wife  for  a  period  of  rest,  which 
was  said  to  have  been  necessitated  by  the  conduct  of 
his  wife. 

CoBTjBN  &  Benti^y,  foT  appellant. 

Atwood,  Pease  &  Loucks,  for  appellee. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Husband  and  wife,  §  217* — when  wife  not  justified  in  refusing 
to  live  uAth  husband  so  as  to  he  entitled  to  separate  maintenance. 
Refusal  of  husband  to  convey  some  of  his  property  to  his  wife  or 
to  cancel  a  certain  lease  to  his  son-in-law  does  not  give  her  legal 
grounds  for  refusing  to  live  with  him,  under  Hurd's  Rev.  St.,  oh.  68, 
sec.  22  (J.  ft  A.  f  6159),  so  as  to  entitle  her  to  separate  maintenance. 

*8e6  nifaioli  Noteg  Dtcest,  Vols.  X|  to  XV,  and  CuQnlatlTe  ^nartorl^,  iiun^ 
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2.  Husband  and  wife,  §  222* — when  htiahand  not  guilty  of  deser- 
tion of  wife  80  as  to  entitle  her  to  separate  maintenance.  Desertion 
of  a  wife  by  her  husband,  so  as  to  entitle  her  to  separate  mainte- 
nanoe  BBder  Hurd's  Rev.  St.  ch.  68,  sec.  22  (J.  &  A.  H  6159),  does 
not  take  place  when  husband,  under  the  advice  of  a  physician,  leaves 
her  for  a  period  of  rest,  and  he  is  impelled  thereto  by  the  conduct 
of  the  wife. 


Blchard  Devine  by  Mamie  Lenihan,  Appellee,  t.  Chi* 
cage  Railways  Company,  Appellant. 

Gen.  No.  21,982.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
H.  FoBNOFF,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Reversed  and  remanded.    Opinion  filed  March  7,  1916. 

Statement  of  the  Case. 

Action  on  the  case  by  Richard  Devine,  a  minor,  by 
Mamie  Lenihan,  his  next  friend,  plaintiff ;  against  Chi- 
cago Railways  Company,  defendant,  for  injuries  sus- 
tained when  he  was  struck  by  defendant's  car.  From 
a  verdict  and  judgment  for  $12,500  in  favor  of  plain- 
tiff, defendant  appeals. 

Plaintiff,  aged  seven  years  and  seven  months  old, 
attended  a  school  in  Chicago  located  at  the  corner  of 
Wells  and  Wendell  streets.  On  December  26th,  at 
about  11:30  o'clock  in  the  morning  he  was  dismissed 
from  school  and  started  to  cross  Wells  street  when  he 
was  struck  by  one  of  defendant's  cars.  Plaintiff  al- 
leged in  his  declaration  the  existence  of  an  ordinance 
of  Chicago  which  declared  it  unlawful  to  nm  a  street 
car  at  a  greater  speed  than  five  miles  per  hour  while 
within  250  feet  of  a  schoolhouse,  between  the  hours  of 
11  a.  m.  and  1 :45  p.  m.,  of  any  day  when  school  was 
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in  session  and  that  defendant  in  violating  such  ordi- 
nance caused  the  accident  to  plaintiff. 

Weymouth  Kibkland  and  Charles  Lb  Boy  Bbown, 
for  appellant ;  John  B.  Guilliams^  of  counsel 

EiiHEB  ft  Cohen,  for  appellee. 

Mb.  Pbesidino  Justice  McSubbly  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deelsloii. 

1.  S^TRKET  BAiLBOADB,  f  78* — wheu  violotion  of  spccd  ordinance 
not  negligence  per  se.  The  violation  of  an  ordinance  as  to  speed  of 
a  street  car  within  a  certain  distance  of  a  school  building  during 
a  certain  period  of  the  day,  resulting  in  injury  to  a  child,  is  simply 
prima  fade  eridence  of  negligence  from  which  the  Jury  may  infer 
negligence,  and  which  may  be  rebutted  by  other  evidence,  and  does 
not  constitute  negligence  per  se, 

2.  Street  baulroaob,  §  142* — when  instruction  as  to  liahility  for 
negligence  in  operation  of  car  in  violation  of  ordinance  erroneous. 
In  aa  aeUon  against  a  street  railroad  for  injuries  to  a  child  which 
was  attempting  to  cross  the  street,  an  instruction  that  if  defendant 
violated  the  ordinance  as  to  speed  of  street  cars  within  a  certain 
distance  of  school  buildings  during  a  specified  period  of  the  day  and 
plaintiff  was  exercising  due  care  defendant  was  liable,  held  erro- 
neous. 

Z,  Damaoss,  I  218* — when  instruction  as  to  damages  reooverable 
by  child  not  erroneous.  In  an  action  for  damages  for  personal 
hijnries  to  a  child  who  was  run  over  by  a  street  car,  an  Instruction 
limiting  the  amount  of  damages  for  loss  of  future  earning  capacity 
to  the  time  after  plaintiff  shall  have  reached  his  majority,  held 
GoiTect. 

4.  Stkect  aAiLBOADs,  §  147* — when  instruction  referring  to 
QMount  of  damages  alleged  in  declaration  not  misleading.  In  an 
setioQ  for  damages  for  personal  injuries  to  a  child  which  was  run 
over  by  a  street  car,  an  instruction  referring  to  the  amount  of 
damages  claimed  and  alleged  in  the  declaration  held  not  misleading. 
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Speer  Hardware  Co.  v.  Consolidated  Adjust.  Co.,  198  IlL  App.  190. 


Speer  Hardware  Company,  Appellee,  t.  Consolidated 
Adjustment  Company,  Appellant. 

Gen.  No.  21,997.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Dennis 
W.  Sullivan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  March  7,  1916. 

Statement  of  the  Case. 

Action  by  Speer  Hardware  Company,  plaintiff, 
against  Consolidated  Adjustment  Company,  defend- 
ant, upon  a  guaranty  in  a  contract  whereby  defendant 
undertook  to  collect  certain  accounts  for  plaintiff. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

The  contract  sued  on  was  similar  to  that  in  Barstow 
Stove  Co.  V,  Consolidated  Adjustment  Co.,  175  111.  App. 
449. 

Delavan  B.  Cole,  for  appellant;  Adelor  J.  Petit,  of 
counsel. 

Henry  &  Robinson,  for  appellee. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Estoppel,  §  89* — when  agent  estopped  to  deny  failure  of  principal 
to  furnish  proper  accounts  for  collection.  A  collection  agrency 
which  selects  the  accounts  upon  which  it  undertakes  to  guaranty 
collection  cannot  be  heard  to  say  in  a  suit  against  it  based  on 
such  guaranty  that  plaintiff  is  in  default  as  to  the  kind  of  accounts 
to  be  furnished  by  it. 
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Galyeston  Shoe  &  Hat  Company,  Appellee,  y.  Consoli- 
dated Adjustment  Company,  Appellant. 

Gen.  Xo.  21,999.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Charucs 
A.  WiLUAMS,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  remanded.  Opinion  filed  March  1,  1916. 
Rehearing  denied  March  20,  1916. 

Statement  of  the  Case. 

Action  by  Galveston  Shoe  &  Hat  Company,  plain- 
tiff, against  Consolidated  Adjustment  Company,  de- 
fendant, on  guaranty  by  defendant  to  collect  certain 
accounts.  From  a  judgment  by  default  for  plaintiff, 
defendant  appeals. 

The  contract  sued  on  was  similar  to  that  in  Barstow 
Stove  Co.  V.  Consolidated  Adjustment  Co,,  175  111. 
App.  449,  and  noted  in  Speer  Hardware  Co.  v.  Con- 
solidated Adjustment  Co.,  ante,  p.  190. 

Delavan  B.  Cole,  for  appellant ;  Adelor  J.  Petit,  of 
counsel. 

Daniel  S.  Went  worth,  David  B.  Maloney  and  John 
P.  Beed,  for  appellee. 

Mb.  Presiding  Justice  MoSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Estoppel^  |  89* — Moh,en  agent  estopped  to  question  character  of 
nccwints  furnished  hy  principal  for  collection.  A  collection  agency 
haying  guarantied  in  a  contract  the  collection  of  certain  accounts, 
a  provision  in  that  contract,  whereby  the  agency  reserves  the  right 
to  cancel  the  contract  and  surrender  all  claims  listed  thereunder 
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at  any  time  within  six  months  from  date,  estops  the  agency  from 
questioning  the  character  of  such  accounts  after  the  elapse  of  such 
sic  months. 

2.  CoNTRAOTS,  I  390* — when  question  loheiher  reasonable  time 
has  elapsed  after  expiration  of  contract  within  which  to  collect  ac- 
counts for  jury.  In  an  action  against  a  collection  agency  fbr  breach 
of  a  guaranty  to  collect  a  certain  number  of  accounts,  whether 
A  reasonable  time  has  elapsed  after  the  expiration  of  the  eontract 
within  which  to  collect  what  they  had  guarantied  Is  one  of  fact  to 
be  ascertained  by  the  consideration  of  evidence. 

3.  Municipal  Court  of  Chicago,  i  13* — when  or4er  0/  oouri  refus- 
ing to  strike  affidavit  of  defense  from  files  not  reversed.  An  order 
of  the  Municipal  Court  of  Chicago  in  refusing  to  strike  an  affidavit 
of  defense  from  the  files  on  the  ground  that  it  was  not  filed  in  time 
will  not  be  reyersed  where  such  course  is  not  necessary  to  prevent 
a  failure  of  justice. 


Texas  Company,  Appellee,  t.  Consolidated  Adjuatment 

Company,  Appellant. 

Oen.  No.  22,000.    (Not  to  be  reported  In  fnlL) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
A.  Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  remanded.  Opinion  filed  March  7,  1916. 
Rehearing  denied  March  20,  1916. 

Statement  of  the  Case. 

This  case  is  in  every  respect  substantially  like  Gal- 
veston Shoe  (&  Hoi  Co.  v.  Consolidated  Adjustment  Co., 
No.  21,999,  amte,  p.  191,  and  what  was  said  in  that 
opinion  applicable  herein  is  reaffirmed.  For  the  reason 
indicated  in  that  opinion,  the  judgment  in  this  oase 
is  reversed  and  the  cause  remanded. 

Delavan  B.  Cole,  for  appellant ;  Adelob  J.  Petit,  of 
counsel. 
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C.  L.  Gray  Lumber  Co.  v.  Otto  Scharmer,  198  111.  App.  193. 

Daniel  S.  Wentworth,  David  B.  Maloney  and  John 
P.  Beed,  for  appellee. 

Mb.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 


C.  I.  Gray  Lumber  Company,  Appellee,  v.  Otto 
Seharmer,  trading  as  Scharmer  Construetion  Com- 
pany, Appellant. 

Gen.  No.  22,016.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Geobge  J. 
CowiNGt  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1915.    Affirmed.     Opinion  filed  March  7,  1916. 


Statement  of  the  Case. 

Action  by  C.  L.  Gray  Lumber  Company,  plaintiff, 
against  Otto  Scharmer,  trading  as  the  Scharmer  Con- 
struction Company,  defendant,  for  refusal  by  defend- 
ant to  take  lumber,  according  to  an  agreement,  to  be 
furnished  by  plaintiff.  From  a  judgment  in  plaintiff's 
favor,  defendant  appeals. 

There  were  several  letters  between  the  parties  lead- 
ing up  to  the  final  order  of  March  27,  1913,  which  was 
sued  on  and  is  as  follows : 

**  March  27th,  1913. 
"C.  L.  Gray  Lumber  Co., 
'*MERroiAN,  Miss. 
"Gentlemen: — 

We  herewith  place  an  order  with  you  for  300,000 
Ft.  3x6  at  $21.50  per  M.  F.  0.  B.  Cars  Chicago,  to  be 
12-14-16  feet  long.  This  is  for  prospec-tive  work  and 
we  do  not  know  the  exact  lengths  in  quantities  we  will 

Vol.  CXCVIII  18 
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need.    This  is  to  be  held  subject  for  call  within  six 
months. 

**Otto  Schabmeb. 
**  Agreed 

*' (Signed)  C.  L.  Gray  Lumber  Co.,  per 

^'  C.  L.  Gray. 

**Note:  Any  slight  difference  in  the  amount  of 
quantity  used  more  or  less  to  be  adjusted  at  the  above 
price. ' ' 

The  court  refused  to  admit  the  evidence  of  Schar- 
mer's  bookkeeper,  Miss  Crane,  as  to  a  conversation  be- 
tween Scharmer  and  Gray.  The  alleged  conversation 
was  said  to  have  taken  place  some  two  months  after 
the  contract  was  made.  According  to  Scharmer,  he 
only  expressed  doubt  as  to  his  ability  to  order  lum- 
ber, as  he  was  short  of  work. 

Gustav  E.  Beerly,  for  appellant. 

Archibald  Cattell,  for  appellee ;  Carl  A.  Waldbom, 
of  counsel. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Sales,  S  16* — when  order  for  goods  definite  in  terms.  A 
letter  from  defendant  to  plaintiff  ordering  lumber  in  the  light  of 
previous  letters  of  the  parties  and  the  testimony  of  witnesses,  held 
to  be  definite  enough  to  disclose  a  cause  of  action,  in  particulars 
of  quantity,  price,  time  of  delivery  and  character  of  materials. 

2.  CoNTBACTS,  §  198* — when  meaning  of  trade  terms  may  be  ex- 
plained ty  experts.  The  meaning  of  trade  terms  used  in  letters  or 
contracts  may  always  be  explained  by  persons  experienced  In  the 
particular  business. 

3.  Contracts,  §  377* — when  evidence  inadmissible  to  aid  in  con- 
struction of  contract.  Where  testimony  of  a  third  person  as  to  a 
conversation  between  plaintifT  and  defendant  subsequent  to  the 
making  of  the  contract  sued  on  would  corroborate  defendant's  testi- 
mony but  would  not  modify,  change  or  aid  construction  of  such 
contract,  it  was  not  error  to  refuse  admission  of  such  testimony. 

•See  Illinois  Notes  DiffeKt,  Volt.  XI  to  XY,  and  Ofimnl^Hy  Qnwterly.  same 
topto  and  section  number. 
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The  People  ef  the  State  of  Illinois  ex  rel.  City  Gouneil 
of  the  City  of  Chicago,  Appellant,  t.  Board  of 
Education  of  the  City  of  Chicago,  Appellee. 

een.  No.  22,386. 

1.  Municipal  cobporationb,  |  45* — when  city  council  power  to 
examine  rec&rd$  of  board  of  edudLtion  as  to  expenditures.  Under 
Kurd's  Rev.  St,  ch.  122  (J.  A  A.  ^  10022  et  aeq.)  and  the  Bpeclal 
charter  of  1863  of  the  City  of  Ohicago»  the  duty  of  control  of  ex- 
penditures of  the  board  of  education  by  the  city  council  necessarily 
involves  knowledge  of  receipts  and  expenditures  and  the  right  to 
obtain  this  knowledge  through  exatnlnation  of  records  of  the  board 
of  education. 

2.  Municipal  cobpokation8>  f  45* — when  city  council  entitled  to 
access  to  records  of  board  of  education  as  to  expenditures.  The 
duty  of  the  Chicago  Board  Of  Education  to  communicate  to  the 
city  council  such  information  as  may  be  required  does  not  deprive 
such  couadl  of  the  right  of  access  to  the  original  sources  of  in- 
formation from  recOTds  of  such  board. 

3.  Municipal  cobpoeations,  |  45* — when  city  council  may  exam- 
ine records  jof  board  of  education  as  to  expenditures.  While  Act 
of  1909,  Kurd's  Rev.  St.  ch.  122  (J.  ft  A.  f  10022  et  seq.)»  to  estab- 
lish and  maintain  a  system  of  ffee  schools,  gives  the  Board  of 
ESducatiOn  of  the  City  of  Chicago  exclusive  right  of  management  of 
many  details  of  the  schools,  it  has  not  taken  from  the  city  council 
the  right,  under  the  special  charter  conferred  in  1863,  to  examine 
the  original  records  of  receipts  and  expenditures  of  such  board. 

4.  MuniOdpal  cospobatioks,  i  45* — when  city  council  may  ex- 
amine records  of  board  of  education  as  to  expenditures.  The 
animus  or  motive  of  the  Chicago  City  Council  in  seeking  to  make 
an  examination  of  the  records  of  receipts  and  expenditures  of  the 
board  of  education  of  such  city  cannot  affect  its  right  to  so  do. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
M.  Walkeb,  Judges  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Reversed  and  remanded  with  directions.  Opinion  filed 
March  7,  1916. 


Donald  R.  Richberg,  for  appellant 
Angus  Roy  Shannon,  for  appellee. 


•See  lUiPols  Notes  Digest,  Vol*.  XI  to  XV.  and  CamulAtlTe  Quarterly, 
topic  and  teetlon  nombfr. 
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Mb.  Presiding  Justice  MoSubbly  delivered  the  opin- 
ion of  the  court. 

Upon  relation  of  the  City  Council  of  the  City  of 
Chicago  a  petition  for  mandamus  was  filed,  praying 
that  the  Board  of  Education  of  Chicago  be  commanded 
to  give  to  the  city  council  full  and  complete  access 
to  all  books,  records,  documents  and  information  con- 
cerning the  receipt  and  expenditure  of  moneys  in  pos- 
session of  the  board.  To  this  a  general  demurrer  was 
filed  and  subsequently  sustained,  and  the  petition 
ordered  dismissed.  Petitioners  elected  to  stand  by 
their  petition,  and  by  this  appeal  seek  the  reversal  of 
the  order  of  the  court. 

Is  the  city  council  empowered  by  law  to  examine  the 
records  of  receipts  and  expenditures  of  the  money  of 
the  board  of  education?    We  hold  that  it  is. 

Under  the  special  charter  of  Chicago,  year  1863,  the 
council  was  ^ven  power  (quoting  from  People  v. 
Healy,  231  111.  629,  635)  '4o  manage  the  school  funds, 
school  houses  and  school  matters  generally,  and  the 
board  of  education  only  had  control  subject  to  the  regu- 
lations prescribed  by  the  common  council/'  Under 
section  2,  chapter  9,  of  the  special  charter,  the  council 
was  given  power  to  levy  and  collect  a  school  tax,  and 
under  the  Constitution  adopted  in  1870,  the  council 
was  given  power  to  appropriate  moneys  for  school  pur- 
poses. In  1872  the  Legislature  passed  an  act  entitled : 
**An  Act  to  establish  and  maintain  a  system  of  free 
schools,''  approved  April  1,  1872.  In  1875  the  City  of 
Chicago  became  incorporated  under  the  general  law  for 
the  incorporation  of  cities  and  villages,  and  it  was  held 
in  Brenan  v.  People,  176  111.  620,  that  the  special  char- 
ter thereby  became  no  longer  in  force,  except  so  much 
of  it  as  was  not  inconsistent  with  the  general  law.  The 
Cities  and  Villages  Act  contains  no  provision  relating 
to  schools ;  hence  the  provisions  of  the  special  charter 
relating  to  schools  were  not  abrogated,  and  the  division 
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of  powers  between  the  city  council  and  the  board  of 
education  was  to  be  determined  under  the  provisions 
of  the  special  charter  and  of  the  School  Act  of  1872. 
In  People  ex  rel.  Neal  v.  Roche,  124  111.  9,  the  Supreme 
Court  stated  this  division  of  powers  as  follows : 

**It  seems  clear,  from  all  the  legislation  on  the  sub- 
ject, it  was  the  intention  of  the  legislature  the  city,  in 
cities  having  over  one  hundred  thousand  inhabitants, 
should  have  the  title  to  all  real  estate  held  for  school 
purposes,  and  the  city  treasurer  should  have  the  cus- 
tody of  all  school  funds,  no  matter  from  what  source 
derived.  The  board  of  education  in  such  cities  is  given 
no  independent  powers  as  to  the  real  estate  held  or 
to  be  purchased  for  school  purposes.  Whatever  the 
board  can  do  in  reference  to  buying  or  leasing  sites 
for  school  houses,  or  issuing  bonds  for  the  erection  of 
buildings  thereon,  can  only  be  done  'with  the  concur- 
rence of  the  city  council. '  The  powers  and  duties,  the 
board  may  exercise,  independently  of  the  city  council, 
relate  mostly  to  furnishing  school  houses,  the  employ- 
ing of  teachers,  and  the  management  of  schools  gener- 
aUy.  But  all  school  property  and  funds  are  placed  in 
and  under  the  care  of  the  city  council  or  some  city  of- 
ficer. ' ' 

This  division  of  powers  was  not  changed  by  the  pas- 
sage of  the  School  Act  of  1889.  Brenan  v.  People,  176 
HI.  620. 

In  1909  the  Legislature  passed  an  act  entitled :  *  *  An 
Act  to  establish  and  maintain  a  system  of  free 
schools,*'  approved  and  in  force  June  12, 1909,  Hurd's 
m.  St.,  ch.  122  (J.  &  A.  If  10022  et  seq.),  which  is  the 
statute  now  in  force.  This  act  did  not  substantially 
change  the  respective  powers  of  the  city  council  and 
of  the  board  of  education  from  the  status  fixed  by  the 
prior  statutes.  Sections  128  to  150  (J.  &  A.  Iflf  10163- 
10185),  inclusive,  of  the  present  statute  provide  for 
the  organization  and  regulation  of  the  **  boards  of  edu- 
cation in  cities  of  100,000,"  and  these  provisions  apply 
to  the  Board  of  Education  of  Chicago.     Under    the 
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present  statute  the  board  is  given  exclusive  control 
of  the  management  of  the  schools  with  reference  to 
providing  furniture  for  school  buildings,  hiring  rooms 
for  use  of  the  board  or  schools,  employing  teachers 
and  fixing  compensation,  prescribing  school  books, 
establishing  rules  for  government,  and  other  similar 
details  stated  in  some  twenty- four  paragraphs  in  sec- 
tion 132  (J.  &  A.  1[  10167)  of  the  statute.  With  the 
concurrence  of  the  city  council  the  board  has  power 
(1)  to  erect  or  purchase  buildings  for  school  houses 
and  to  keep  them  in  repair;  (2)  to  buy  or  lease  school 
houses  with  grounds,  or  condemn  land  for  the  same 
*  *  in  the  name  of  the  city  in  trust  for  the  use  of 
schools'* ;  (3)  to  borrow  money  upon  the  credit  of  the 
city.  The  statute  also  provides  that  the  city  shall  take 
title  to  all  real  estate,  and  no  sale  shall  be  made  except 
by  the  city  council  upon  written  request  of  the  board ; 
that  all  moneys  raised  by  taxation  **  shall  be  held  by 
the  city  treasurer  as  a  special  fund  for  school  pur- 
poses, subject  to  the  order  of  the  board  of  education, 
upon  warrants  to  be  countersigned  by  the  mayor  and 
the  city  cojnptroller  or,  if  there  be  no  city  comptroller, 
by  the  city  clerk.'*  The  statute  in  terms  specifically 
negatives  any  implication  that  the  board  has  author- 
ity to  lety  or  collect  taxes,  this  power  remaining  in 
the  city  council  under  the  special  charter.  It  is  made 
the  duty  of  the  board  to  report  to  the  city  council,  from 
time  to  time,  any  suggestions  they  may  deem  expedient 
or  requisite  in  relation  to  the  schools  and  the  school 
fund,  or  the  management  thereof,  and  generally  to 
recommend  the  establishment  of  new  schools  and  dis- 
tricts ;  to  prepare  and  publish  an  annual  report,  which 
shall  include  the  receipts  and  expenditures  of  each 
school,  specifying  the  source  of  such  receipts  and  the 
object  of  such  expenditures;  **to  communicate  to  the 
city  council,  from  time  to  time,  such  information  as 
piay  be  required."    It  is  also  provided  that  **no  power 


Chicago — ^Pibst  Distbict — Mabch,  1916.       199 

The  People  y.  Board  of  Education,  198  111.  App.  195. 

given  to  the  board  of  education  shall  be  exercised  by 
the  city  council  of  such  cities." 

Upon  the  city  council  is  laid  not  only  the  duty  of 
furnishing  funds  for  school  purposes,  but  also  the  duty 
of  control  of  expenditures  in  a  large  measure.  It  is 
self-evident  that  such  a  duty  cannot  be  performed  with 
intelligence  and  judgment  unless  the  council  is  fully 
and  accurately  informed  as  to  the  requirements  for 
school  purposes.  This  necessarily  involves  knov^ledge 
of  the  receipts  and  expenditures,  and  the  right  to  ob- 
tain this  knowledge  through  examination  of  the  records 
of  the  board  inheres  in  the  mutual  relations  of  the 
parties  and  must  be  upheld  unless  the  statute  has  clear- 
ly closed  this  avenue  of  information.  ^ 

Does  the  statute,  in  terms  or  by  implication,  forbid 
the  city  council  to  obtain  the  needed  information  by 
first-hand  examination  of  the  records  ?  There  is  noth- 
ing in  the  general  scheme  of  the  statutory  provisions 
to  indicate  that  this  is  so.  Rather  the  requirement  of 
concurrence  by  the  council  in  financial  matters  in- 
dicates to  the  contrary.  Neither  do  we  think  the  duty 
of  the  board  to  communicate  to  the  city  council  such 
information  as  may  be  required  negatives  the  right  of 
the  council  to  examine  the  basis  of  the  communication. 
The  obligation  to  convey  information  to  the  council, 
when  requested,  is  a  rule  of  convenience  and  neces- 
sity in  the  transaction  of  their  concurrent  business.  It 
serves  a  reasonable  and  proper  purpose,  but  it  would 
require  a  strained  construction  to  give  this  rule  of  con- 
venience the  force  of  an  inhibition  of  the  inherent  right 
of  the  council  to  have  access  to  the  original  sources  of 
information. 

Our  conclusion  is  that  under  its  special  charter  the 
city  council  has  complete  control  of  the  schools  except 
as  specifically  modified  by  the  statute ;  that  the  statute, 
while  giving  to  the  board  exclusive  right  of  manage- 
ment of  many  details  of  the  schools,  has  not  taken  from 
the  council  the  right  to  examine  its  records  of  receipts 
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and  expenditures;  that  the  animus  or  motive  of  the 
council  in  seeking  to  make  such  examination  cannot 
affect  its  right  {Murphy  v.  Chicago,  R.  I.  d  P.  Ry.  Co., 
247  111.  614) ;  that  the  council  is  not  required  to  con- 
sider a  communication  from  the  board  as  its  sole  and 
ultimate  source  of  information.  It  is  not  important 
whether  the  field  of  the  council's  financial  action  be 
small  or  large ;  whatever  it  is,  the  intelligent  exercise 
of  the  council's  powers  will  be  promoted  by  knowledge 
even  of  those  details  over  which  it  has  no  direct  con- 
trol. 

We  hold  that  it  was  error  to  sustain  the  demurrer, 
and  the  order  dismissing  the  petition  is  reversed  and 
the  cause  remanded  with  directions  to  overrule  the 
demurrer  and  for  further  proceedings  not  inconsistent 
with  what  is  herein  expressed. 

Reversed  and  remanded  with  directions. 


Mary  McGausland,  Appellee,  y.  Chieago  Glty  Railway 

Company,  Appellant. 

Oen.  No.  21,890.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Theo- 
dore Bbentano,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed  with  finding  of  fact.  Opinion  filed 
March  7,  1916.    Rehearing  denied  March  20,  1916. 

Statement  of  the  Case. 

Action  by  Mary  MeCausland,  plaintiff,  against  Chi- 
cago City  Railway  Company,  defendant,  for  damages 
for  personal  injuries.  From  a  verdict  and  judgment 
for  plaintiff,  defendant  appeals. 

Defendant  while  rehabilitating  its  street  car  tracks 
in  Chicago  laid  a  temporary  north  and  south  track  on 
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Halsted  street  at  the  intersection  of  Thirty-sixth 
street.  When  plaintiff  was  about  to  board  defendant's 
southbound  car  at  that  point,  she  alleged,  the  car 
swayed  and  struck,  causing  the  injury  sued  on.  The 
rail  nearest  plaintiff  (the  west  rail)  was  about  three- 
quarters  of  an  inch  higher  than  the  other  rail  (east 
rail)  of  the  southbound  track.  Defendant's  men  were 
detailed  to  watch  the  temporary  track  to  keep  it  sur- 
faced, lined  and  gauged.  The  west  rail  (nearest  plain- 
tiff) was  four  feet  from  the  curbstone.  The  overhang 
of  defendant's  cars  was  twenty-two  to  twenty-four 
inches  on  each  side.  Plaintiff  testified  that  she  stood 
one  foot  from  the  curb  while  waiting  for  the  car,  and 
was  so  standing  when  the  car  struck  her. 

Franklin  B.  Hussey  and  Chables  Le  Roy  Brown, 
for  appellant ;  John  E.  Guilliams,  of  counsel. 

Thomas  E.  Eooney  and  Ferdinand  Goss,  for  appel- 
lee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Cabbiebs,  S  421* — when  intending  passenger  struck  l>y  street 
car  guilty  of  contributory  negligence.  An  intending  passenger  who 
stands  so  close  to  a  moving  street  car  on  which  he  intends  to  take 
passage  as  to  be  struck  is  guilty  of  contributory  negligence. 

2.  Appeal  and  ebbor,  i  1802* — when  case  reversed  with  finding 
of  fact.  When  it  is  patent  from  the  evidence  that  plaintiff  cannot 
maintain  the  action,  the  Appellate  Court  should  reverse  with  a 
finding  of  fact. 

3.  Negligence,  i  90* — when  contributory  negligence  bars  re- 
covery. There  can  be  no  recovery  when  the  accident,  on  account 
of  which  suit  is  brought,  could  not  have  happened  but  for  plaintiff's 
contributory  negligence,  even  though  defendant  was  guilty  of  neg- 
ligence which  may  have  contributed  in  some  way  to  bring  about 
the  accident. 

•See  Ullnoto  Notes  DIseet,  Volt.  XI  to  XV,  sad  GomolatlTe  Quarterly, 
te^  and  Mctlon  number. 
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Anton  J.  Cermak  for  nse  of  €•  J.  McCarty,  Appellee,  y. 
Ouggenhelm  Laundry  Machinery  Company  and 
Charles  T.  Luckow,  Appellants. 

Oen.  No.  31,923.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Charles 
A.  Williams,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  March  1,  1916. 

Statement  of  the  Case. 

Action  on  replevin  bond  by  Anton  J.  Cermak,  for  the 
use  of  C.  J.  McCarty,  plaintiff,  against  the  Guggen- 
heim Laundry  Machinery  Company  and  Charles  T. 
Luckow,  defendants.  From  a  judgment  for  the  penalty 
of  the  bond  and  for  damages  for  plaintifiF,  defendants 
appeal. 

Sabath,  Stafford  &  Sabath,  for  appellants. 

E.  S.  Habtman,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Replevin,  S  1^1* — token  judgment  conclusive  as  to  ownership 
of  goods.  As  between  the  parties  to  an  action  on  a  replevin  bond, 
the  question  of  ownership  of  the  goods  is  res  cuL judicata  settled  by 
the  proceedings  in  the  replevin  suit. 

2.  Replevin,  §  165* — when  suing  out  of  writ  of  retorno  hal>endo 
not  condition  precedent  to  maintenance  of  ctction  on  bond.  It  is 
not  incumbent  on  plaintiff  In  suit  in  replevin  bond  to  sue  out  a 
writ  of  retorno  habendo  as  a  condition  precedent  to  such  suit,  the 
goods  should  have  been  returned  In  accordance  with  the  judgment 
In  the  replevin  suit. 

3.  Costs,  %  73* — when  expense  of  additional  abstract  filed  by 
plaintiff  may  not  be  taxed  to  defendant.  Where  plaintiff  filed  an 
additional  abstract  of  record  and  defendant's  abstract  contained 
all  that  was  necessary,  expense  of  such  additional  abstract  cannot 
be  taxed  as  costs  against  defendant. 

•0«e  lUlnoiB  Note*  Dlmht,  Vol*.  XI  to  XV,  sad  Cnmolativo  Qvaiterly,  mmho 
tople  and  section  number.  * 
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Treadwell  v.  Central  Bank  of  West  Lebanon,  198  111.  App.  203. 


Charles  A.  Treadwell,  Appellee,  t.  Central  Bank  of 
West  Lebanon,  Warren  County,  Indiana,  Appel- 
lant. 

Gen.  No.  21,950. 

1.  PtBAoiNG,  I  359* — When  plea  of  statute  of  another  State 
sTiould  not  be  stricken  summarily  from  files.  Pleas  setting  up 
statutes  of  another  State  and  the  constmction  thereof  by  such 
State  do  not  set  up  matters  of  law  and  may  not  be  summarily 
eliminated  from  the  record  on  motion  to  strike  from  the  files,  but 
like  every  other  question  of  fact  should  be  permitted  to  remain  as 
defenses. 

2.  PtsADiNO,  S  869* — when  striking  of  pleas  and  affidavit  of 
merits  from  files  reversible  error.  It  is  reversible  error  to  strike 
the  pleas  and  affidavits  of  merits  of  defendant  from  the  files  on 
motion  and  to  proceed  to  Judgment  as  in  cases  of  default 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  David 
T.  Smilet,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Reversed  and  remanded.    Opinion  filed  March  7,  1916. 

* 

James  Bingham  and  Castle,  Williams,  Long  & 
Castle,  for  appellant. 

Adams,  Follansbee,  Hawley  &  Shorey,  for  appel- 
lee; Mitchell  D.  Follansbee,  Clyde  E.  Shobey  and 
John  E.  Gavin,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
conrt. 

This  action  is  brought  npon  three  certificates  of  de- 
posit, of  which  plaintiff  is  the  holder  and  owner  by 
indorsement,  issued  by  the  defendant  bank  to  Columbia 
Casualty  Company.  Among  other  defenses  pleaded 
were  the  statutes  of  the  State  of  Indiana  governing  ne- 
gotiable instruments  of  the  nature  of  the  certificates  of 
deposit  in  suit,  together  with  an  affidavit  of  meritori- 
ous defense.    An  amended  affidavit  of  merits  was  filed 
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by  leave  of  court,  setting  up  defenses  claimed  to  inure 
to  defendant  in  virtue  of  the  statutes  of  Indiana  and 
the  decisions  of  the  Indiana  courts  construing  such 
statutes.  This  amended  affidavit  was  on  motion  of 
plaintiff  stricken  from  the  files,  and  on  like  motion  the 
pleas  were  for  want  of  a  sufficient  affidavit  of  merits 
also  stricken,  damages  were  assessed  by  the  court  and 
judgment  entered  as  in  default  cases,  for  $496.37,  and 
defendant  appeals. 

The  trial  court  erred  in  thus  summarily  eliminating 
from  the  record  the  defenses  interposed  by  defendant 
and  assuming  to  construe  the  statutes  of  Indiana  as 
matter  of  law.  The  Indiana  statutes  and  the  con- 
struction thereof  by  the  Indiana  courts  were  pleaded 
as  matters  of  fact,  and  like  every  other  question  of  fact 
the  trial  judge  should  have  permitted  the  pleas  to  re- 
main as  defenses  and  allowed  the  statutes  and  de- 
cisions of  Indiana  to  be  given  in  evidence  thereunder, 
in  the  same  manner  as  any  other  question  of  fact  is 
proven  at  law.  *  After  such  evidence  had  been  received 
in  the  case,  then  the  facts  so  proven  would  become 
questions  of  law,  and  the  duty  of  instructing  the  jury 
as  to  the  law  under  the  statutes  and  decisions  of  Indi- 
ana, so  received  in  evidence,  would  devolve  upon  the 
trial  judge.  In  Barth  v.  Farmers  &  Traders  Ba/nk, 
195  111.  App.  318,  it  was  held  to  be  reversible  error  to 
strike  the  pleas  and  affidavit  of  merits  of  defendant 
from  the  case  and  to  proceed  to  judgment  as  in  cases 
of  default. 

For  the  reasons  and  under  the  authorities  set  forth 
in  this  court's  opinion  in  the  Barth  case,  supra,  the 
judgment  of  the  County  Court  is  reversed  and  the 
cause  remanded  for  a  trial  under  the  pleas  interposed 
by  defendant  to  plaintiff's  declaration. 

Reversed  and  remanded. 
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John  M.  Oayin,  Appellee,  y.  State  Bank  of  Monticello, 

Indiana,  Appellant. 

Gen.  No.  21,951.    (Not  to  be  reported  In  fnlL) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  David 
T.  Smiley,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Reversed  and  remanded.    Opinion  filed  March  7,  1916. 

Statement  of  the  Case. 

Action  by  John  M.  Gavin,  plaintiff,  against  State 
Bank  of  Monticello,  Indiana,  defendant,  to  recover 
amonnt  of  certificate  of  deposit,  with  interest,  issued 
by  defendant  bank  to  Columbia  Casualty  Company, 
which  certificate  plaintiff  claimed  was  indorsed  to 
him.  From  a  judgment  by  default  in  favor  of  plain- 
tiff, the  defendant  appeals. 

The  errors  assigned  in  this  case  are  the  same  as 
those  in  Treadwell  v.  Central  Bank  of  West  Lebanon, 
ante,  p.  203,  and  court  referring  to  such  case  holds  that 
for  the  reasons  stated  in  that  opinion  the  judgment  of 
the  County  Court  should  be  reversed  and  remanded  for 
new  trial. 

James  Bingham  and  Castle,  Williams,  Long  & 
Castle,  for  appellant. 

Adams,  Follansbee,  Hawley  &  Shobey,  for  appellee ; 
Mitchell  D.  Follansbee,  Clyde  E.  Shobey  and  John 
E.  Gavin,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
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Cliarles  D.  Albright,  Aj^pellee,  t.  Fvmers  &  Traders 
Bank  of  La  Fayette,  Indiana,  Appellant. 

Gen.  No.  21,953.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  County  Court  of  Cook  county;  jthe  Hpn.  David 
T.  Smiley,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1915.    Reversed  and  remanded.    Opinion  filed  March  7,  1916. 

Statement  of  the  Case. 

Action  by  Charles  D.  AlbrigLt,  plaintiff,  against 
Farmers  &  Traders  Bank  of  La  Fayette,  Indiana,  on  a 
certificate  of  deposit,  title  to  which  plaintiff  claims  by 
indorsement.  From  judgment  by  default  for  plaintiff, 
defendant  appeals. 

For  the  reasons  stated  in  Treadwell  v.  Central  Bank 
of  West  Lebanon,  a^te,  p.  203,  the  judgment  is  re- 
versed. 

James  Bingham  and  Cabtle,  Williams,  Long  & 
Castle,  for  appellant. 

Adams,  Follansbee,  Hawley  &  Shobey,  for  appellee ; 
Mitchell  D.  Follansbeb,  Clyde  E.  Shorey  and  John 
E.  Gavin,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
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United  States  Fidelity  &  Guaranty  Company,  Appellee, 
y.  Elizabeth  O.  Dlckason,  Executrix  of  the  Last 
Will  and  Testament  of  Liyingston  T.  Diekason,  De- 
ceased, Appellant. 

Gen.  No.  21,996. 

1.  LiMtTATiOR  ov  AcnonBy  |  116* — When  ct>rre»pondence  Buhae- 
quent  to  date  of  tolling  of  statute  of  limitations  inadmissible.  In 
Probate  Court  proceedings  wherein  the  representative  of  the  estate 
of  one  who  agreed  to  indemnify  a  surety  company  contended  against 
such  company  that  the  statute  of  limitations  had  run  against  in- 
terest prior  to  a  specified  date  on  the  penalty  of  the  bond  sued  on. 
held  that  letters  offered  by  the  company,  dated  subsequent  to  a 
certain  date  and  after  the  statute  of  limitations  had  tolled,  were 
properly  excluded. 

2.  Equity,  (  79* — when  statute  of  limitations  tolled  as  against 
interest  on  l)ond.  In  proceedings  in  the  Probate  Court  commenced 
on  May  14,  1914,  by  a  corporation  which  was  surety  on  the  bond 
of  a  contractor,  who  abandoned  his  contract  on  account  of  which 
the  surety  company  paid  the  penalty  of  such  bond,  against  the 
estate  of  deceased  who  had  agreed  in  a  condition  of  such  bond  to 
indemnify  such  corporation,  and  such  corporation  sought  to  charge 
Interest  against  the  estate  from  January  1^  1902,  when  the  liability 
on  the  bond  was  fixed,  and  such  estate  contended  that  the  statute 
of  limitations  had  run  against  interest  prior  to  June  7,  1911;  and 
it  appeared  that  deceased  did  not  make  any  representations  to 
such  corporation  inducing  them  not  to  commence  action  on  the 
bond  within  the  time  when  the  statute  of  limitations  was  tolled, 
nor  promise  to  pay  the  bond  or  amount  of  Judgment  thereon  re- 
covered against  such  corporation,  but  on  the  contrary  denied  his 
liability  persistently;  that  such  corporation  never  threatened  suit 
within  the  period  of  the  running  of  the  statute,  nor  made  demand 
upon  deceased;  that  there  was  no  proof  of  fraud,  deceit  or  conceal- 
ment of  any  fact  which  lured  such  corporation  to  refrain  from  suit 
against  deceased  within  the  proper  time,  and  that  deceased  was  not 
cognizant  of  any  material  fact  in  the  matter  not  equally  known  to 
the  corporation,  held  that  the  liability  of  the  estate  was  for  the 
penalty  of  the  bond  with  interest  thereon  from  June  7,  1911,  and 
not  from  January  1,  1902. 

3.  Equity,  {  79* — how  statute  of  limitations  applied  in  equity. 
Equity  courts  In  cases  of  concurrent  Jurisdiction  are  bound  by  the 
statute  of  limitations  which  govern  the  courts  in  like  cases,  and 
this,  rather  in  obedience  to  the  statute,  than  by  analogy. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Samukl 
C.  Stouoh,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  and  Judgment  here.  Opinion  filed  March  7, 
1916.    Rehearing  denied  March  20»  1916. 

Pabkeb  &  £[iNG  and  Ashobaft  &  Ashcbaft,  for  ai>- 
pellant. 

JuDAH,  WiLLABD,  WoLP  &  Beichmann^  for  appel- 
lee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court 

This  action  was  started  by  the  filing  of  a  claim  in 
the  Probate  Court  of  this  county,  which  was  allowed 
for  the  amount  claimed.  From  such  allowance  the  exec- 
utrix took  an  appeal  under  the  statute  to  the  Circuit 
Court.  In  the  Circuit  Court  the  claim  was  tried  be- 
fore the  court  with  a  jury  and  a  judgment  entered,  bad 
in  form,  on  a  verdict  instructed  by  the  court,  in  the 
sum  of  $33,663.85,  and  the  executrix  from  that  judg- 
ment prosecutes  this  appeal,  seeking  a  modification  of 
the  amount  of  the  judgment  on  the  theory  that  neither 
the  testator  nor  his  estate  is  liable  for  interest  on  the 
penalty  of  the  bond  in  suit  prior  to  the  time  that  ap- 
pellee paid  the  judgment  of  the  Federal  Court  of  Ken- 
tucky against  it  and  in  favor  of  the  Ohio  and  Kentucky 
Railroad  Company. 

The  material  condition  of  the  bond,  the  subject  mat- 
ter of  this  litigation,  is  that  if  the  obligors — 
**C.  E.  Loss  and  L.  T.  Dickason,  their  heirs,  executors 
and  administrators,  shall  at  all  times  hereafter  save 
harmless  and  keep  indemnified  the  said  United  States 
Fidelity  &  Guaranty  Company,  its  successors  and  as- 
signs, against  all  suits,  actions,  debts,  damages,  de- 
mands, costs,  charges  and  expenses,  including  court 
costs  and  counsel  fees,  at  law  or  in  equity,  and  ag^ainst 
all  loss  and  damage  whatever  that  shall  or  may  at  any- 
time hereafter  happen  or  accrue  to  the  said  United 
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States  Rdelity  &  Guaranty  Company,  its  successors 
or  assigns,  for  or  by  reason  of  the  suretyship  of  the 
said  United  States  Fidelity  &  Guaranty  Company,  as 
aforesaid,  then  this  obligation  to  be  void, '  *  etc. 

We  quote  the  following  from  the  opening  statement 
of  counsel  for  appellant  as  being  a  fair  statement  of 
the  case  with  admissions  of  fact  binding  appellant  and 
which  relieve  appellee  from  the  burden  of  proving  that 
which,  but  for  the  admissions,  would  be  incumbent 
npon  it  to  prove : 

''For  the  purpose  of  this  trial  I  now  admit  that  on 
January  8,  1900,  Colonel  Dickason  executed  the  bond, 
copy  of  which  is  attached  to  the  claim  in  this  case,  be- 
mg  a  bond  in  the  penal  sum  of  $20,000  to  indemnify 
this  claimant,  the  United  States  Fidelity  &  Guaranty 
Company,  for  signing  the  bond  of  C.  E.  Loss  &  Com- 
pany to  the  Ohio  and  Kentucky  Railway  Company.  I 
adinit  the  execution  of  the  bond  of  C.  E.  Loss  &  Com- 
pany and  the  claimant  on  the  same  date,  January  8, 
1900,  to  the  Ohio  and  Kentucky  Railway  Company  and 
the  delivery  of  each  of  these  bonds  on  the  day  of  their 
date;  that  C.  E.  Loss  &  Company,  under  its  contract 
with  the  Kentucky  and  Ohio  Railway  Company,  pro- 
ceeded with  its  work  on  that  contract  mentioned  in  the 
bond;  that  on  the  16th  day  of  January,  1901,  it  aban- 
doned that  contract ;  that  a  claim  was  made  against  the 
Surety  Company,  the  claimant  in  this  suit,  by  the  Rail- 
way Company,  for  damages  during  the  year  1901 ;  that 
the  claim  became  an  obligation  in  favor  of  the  Ohio 
and  Kentucky  Railway  Company  on  the  1st  day  of 
January,  1902,  for  the  purpose  of  this  trial,  in  the 
amount  of  $35,000;  that  it  brought  suit  on  that  claim 
in  March,  1903 ;  that  Colonel  Dickason  was  notified  to 
defend  that  action;  that  he  did  defend  the  action  in 
co-operation  with  the  claimant  here,  the  Surety  Com- 
pany; that  they  furnished  all  the  aid  and  assistance 
they  could  in  the  defense  of  that  action  and  that  it 
resulted  in  a  judgment  for  a  total  amount  of  $30,126.66 
against  the  claimant  in  this  case;  that  on  June  10, 
1911,"  (should  be  June  7)  *' claimant  in  this  case  paid 
the  Railroad  Company  $32,748.11. 

Vol  CXCVIII  14 


210  Appellate  Courts  of  Illinois. 


United  states  Fidelity  ft  Guar.  Co.  v.  Dlckason,  198  III.  App.  207. 


'*I  admit  a  claim  should  be  allowed  in  this  case  by 
the  court  and  the  jury  against  the  estate  of  Colonel 
Dickason  for  $20,000  and  interest  on  that  amount  from 
the  day  the  Surety  Company  paid  that  claim  at  the 
rate  of  5  per  cent  per  annum  and  the  costs  of  this 
case. 

' '  I  admit  that  the  breach  on  the  liability  side  of  this 
bond  occurred  the  1st  of  January,  1902. 

*'I  admit  that  the  claimant  in  this  case  notified 
Colonel  Dickason  to  defend  the  suit ;  that  he  did  defend 
the  suit  the  best  he  could  with  the  co-operation  of  the 
claimant;  that  the  claimant  hired  its  lawyer  and 
Colonel  Dickason  hired  his  lawyer  and  they  co-oper- 
ated in  the  defense;  that  the  Surety  Company  did  all 
it  could  to  aid  in  the  defense  in  every  way.'* 

Appellant  introduced  no  evidence  save  the  admis- 
sions of  counsel  already  referred  to.  On  the  contention 
of  appellant  that  the  evidence  in  the  case  presented  no 
fact  for  the  determination  of  the  jury,  counsel  moved 
the  court  to  instruct  the  jury  as  follows : 

*'The  court  instructs  you  as  law  in  this  case,  that 
the  claimant  is  entitled  to  a  verdict  of  $20,000  and  5% 
interest  per  annum  on  that  sum  from  June  7th,  1911, 
and  you  will  so  find." 

This  motion  the  court  overruled  and  refused  to  in- 
struct the  jury  as  requested.  Thereupon  appellee 
moved  the  court  to  give  to  the  jury  the  following  in- 
struction : 

**The  jury  are  instructed  that  you  should  find  in 
favor  of  claimant,  United  States  Fidelity  and  Guar- 
anty Company,  in  the  sum  of  Twenty  Thousand  Dol- 
lars ($20,000),  together  with  interest  thereon  from 
January  1, 1902,  to  date,  at  the  rate  of  five  (5)  per  cent 
per  annum,  amounting  to  the  sum  of  Thirteen  Thou- 
sand Three  Hundred  Thirty  Dollars  and  Fifty-five 
Cents  ($13,330.55),  being  the  total  sum  of  Thirty-three 
Thousand  Three  Hundred  Thirty  Dollars  and*  Fifty- 
five  Cents  ($33,330.55)" 
which  instruction,  against  the  objection  of  appellants, 
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the  court  gave,  and  a  verdict  in  accord  therewith  was 
returned. 

In  this  condition  of  the  record  it  is  apparent  that, 
notwithstanding  the  very  elaborate  and  able  briefs  of 
counsel,  discoissing  with  legal  acumen  every  possible 
angle  of  the  case  on  both  law  and  fact,  but  one  ques- 
tion is  really  in  dispute,  and  this  one  question  is  the 
only  question  necessary  to  determine  in  order  to  settle 
the  rights  of  the  parties — that  is,  whether  the  statute 
of  limitations  was  tolled  as  against  interest  upon  the 
hond  in  suit.  That  question  can  be  settled  by  de- 
termining which  of  the  two  instructions  requested 
should  have  been  given  to  the  jury.  The  opinion  of  the 
learned  trial  judge  found  in  appellee's  brief,  delivered 
orally  at  the  close  of  the  proofs,  is  of  no  assistance  to 
the  court  and  was  not  so  intended,  as  is  apparent  from 
the  judge's  opening  statement  that:  '^This  is  both  a 
new  and  interesting  question  to  me,  and  all  I  can  treat 
any  of  you  to  is  a  quitclaim  opinion  on  the  subject." 

The  following  are  the  important  dates  and  events  in- 
volved in  this  suit :  The  liability  on  the  bond  was  fixed 
in  a  suit  in  Kentucky  between  appellee  and  the  Ohio 
and  Kentucky  Bailroad  Company,  as  of  January  1, 
1902.  The  litigation  between  the  parties  on  this  lia- 
bility in  the  Kentucky  Federal  Court  culminated  in  a 
judgment,  from  which  no  appeal  was  perfected,  on 
June  9,  1910,  for  the  penalty  of  the  bond  with  inter- 
est from  January  1,  1902.  Appellee  paid  that  judg- 
ment with  interest  on  June  7,  1911.  On  March  22, 
1913,  Livingston  T.  Dickason,  appellant's  testator, 
died.  The  suit  of  the  railroad  company  against  ap- 
pellee was  commenced  in  March,  1903.  The  claim  in- 
volved in  this  suit  was  filed  in  the  Probate  Court  on 
May  14, 1914. 

Counsel  for  appellee  complain  in  their  brief  of  the 
omission  from  the  abstract  of  certain  letters  offered  by 
them  and  excluded  on  the  motion  of  appellant.  While 
counsel  for  appellee  failed  to  set  forth  these  letters  in 
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their  brief  or  by  filing  an  additional  abstract,  we  have 
gone  to  the  record  and  *find  that  the  correspondence 
encompassed  within  these  letters  was  subsequent  to 
January  1,  1912,  and  after  the  statute  of  limitations, 
it  is  argued,  was  tolled.  They  were  therefore  properly 
excluded. 

While  it  is  admitted  that  the  testator,  in  co-opera- 
tion with  appellee,  defended  the  suit  against  the  Ohio 
and  Kentucky  Railroad  Company,  we  fail  to  find  any 
evidence  in  this  record,  or  any  admission  by  appel- 
lant's counsel,  that  the  testator  made  any  representa- 
tions to  appellee  or  its  counsel  which  induced  them  not 
to  commence  an  action  upon  the  bond  within  the  time 
in  which  the  statute  of  limitations  was  tolled.  Nor  was 
there  any  promise  made  by  the  testator  that  he  would 
pay  the  bond  or  the  amount  of  any  judgment  which 
the  railroad  company  might  obtain  against  appellee. 
On  the  contrary,  the  testator  seems  to  have  persistent- 
ly not  only  avoided  making  any  such  promise,  but 
openly  denied  his  liability. 

We  can  find  nothing  in  this  record,  conceding  the 
law  to  be  as  contended  by  appellee,  which  would  raise 
an  estoppel  against  appellant  advantaging  of  the 
statute  of  limitations.  Appellee  never  even  threatened 
suit  within  the  period  of  the  running  of  the  ^atute  of 
limitations,  and,  furthermore,  the  testator  made  no 
promise  to  pay  within  that  time.  Had  the  statute  of 
limitations  expired  during  the  defense  of  the  railroad 
company's  suit,  a  different  question  would  be  pre- 
sented for  solution;  but  at  the  time  appellee  paid  the 
railroad  company's  judgment  nearly  seven  months  re- 
mained, before  the  expiration  of  the  statute,  in  which 
it  could  have  commenced  suit  against  the  testator  upon 
the  bond  now  in  suit,  during  which  time  it  remained  in- 
active. During  that  seven  months  no  demand  was 
made  upon  the  testator  for  payment  and  no  excuse  is 
made  to  appear  why  appellee  did  not  during  that  time 
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commence  its  action.  Testator  became  liable  under  the 
**loss  and  damage"  clause  of  the  bond  in  suit  at  the 
time  appellee  paid  the  railroad  company's  judgment, 
June  7,  1911,  and  while  the  testator  did  not  die  for 
more  than  one  year  and  nine  months  thereafter,  no 
action  was  taken  against  him  to  force  a  recovery  and 
no  overt  step  looking  to  an  enforcement  of  appellee's 
claim  under  testator's  bond  taken  until  the  filing  by  ap- 
pellee of  its  claim  in  the  Probate  Court  on  May  14, 
1914, — ^nearly  three  years  after  the  amount  of  the  lia- 
bility of  the  testator  on  the  bond  became  fixed. 

There  is  no  proof  that  appellant's  testator  was 
guilty  of  any  fraud,  deceit  or  concealment  of  any  fact 
which  lured  appellee  to  refrain  from  commencing  suit 
to  enforce  its  claim  within  the  period  of  the  running 
of  the  statute  of  limitations ;  nor  does  it  appear  from 
the  record  that  appellant  was  cognizant  of  any  mate- 
rial fact  that  was  not  equally  known  to  appellee.  Even 
were  we  to  concede,  which  we  do  not,  that  appellee 
was  in  a  position  to  invoke  equitable  defenses,  such 
even  would  be  unavailing  in  a  court  of  equity.  Boone 
V.  Colehour,  165  HI.  305,  states  the  doctrine  applicable 
to  equitable  defenses  with  precision. 

As  said  in  Hamilton  v.  Downer,  152  111.  651:  '*If  it 
has  ceased  to  be  a  charge  through  her  failure  to  pur- 
sue in  due  time  the  remedy  given  by  the  statute,  a 
court  of  equity  will  render  her  no  assistance. ' '  And  in 
Godden  v.  Kimmell,  99  U.  S.  201,  the  court  states  the 
general  rule  thus :  *  *  Equity  courts  in  cases  of  concur- 
rent jurisdiction  should  consider  themselves  bound  by 
the  statute  of  limitations  which  govern  courts  of  law  in 
like  cases,  and  this  rather  in  obedience  to  the  statute 
of  limitations  than  by  analogy." 

We  think  the  observation  of  the  court  in  Ennis  v. 
Ptdlman  Palace  Gar  Co.,  165  HI.  161,  is  pertinent  to 
the  case  at  bar.  * '  *  •  •  But  a  party  should  not  be 
allowed  to  trust  too  long  to  the  anticipated  outcome 
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of  such  proceedings  and  until  his  right  to  legal  reme- 
dies has  been  lost  by  lapse  of  time. ' ' 

We  therefore  conclude  that  the  liability  of  appel- 
lant is  for  the  penalty  of  the  bond,  $20,000,  with  inter- 
est at  five  per  cent,  per  annum  from  June  7, 1911,  when 
appellee  paid  the  judgment  against  it  of  the  Ohio  and 
Kentucky  Railroad  Company,  to  the  present  time. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
judgment  entered  here  for  $24,750. 

Reversed  and  judgment  here  for  $24^50. 


Tomasz  Narkiewicz,  Appellee,  v.  Talentine  Wachowski, 

Appellant. 

Gen.  No.  23,00S.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
GiBBONB,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1916.  Afllrmed.  Opinion  filed  March  7,  1916.  Rehearing  denied 
March  20,  1916.  Certiorari  denied  by  Supreme  Court  (making  opin- 
ion final). 

Statement  of  the  Case. 

Action  in  assumpsit  by  Tomasz  Narkiewicz,  plain- 
tiff, against  Valentine  Wachowski,  defendant.  From 
a  judgment  against  him,  defendant  appeals. 

This  is  a  second  appeal.  The  material  facts  in  the 
ease  are  contained  in  the  decision  on  the  previous  ap- 
peal. See  Narkiewicz  v.  Wachowski,  183  HL  App. 
318. 

Cheney  &  Evans,  for  appellant;  Whttb  &  Wn^soN, 
of  counsel. 

Beach  &  Beach,  for  appellee. 
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Mb.  Justicb  Holdom  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Decision. 

L  Appeal  and  ebbob,  |  1411^ — when  verdict  on  conflicting  evi- 
dence not  disturbed.  A  yerdict  will  not  be  disturbed  as  against 
the  manifest  weight  of  evidence  where  the  evidence  Is  In  sharp 
conflict  and  a  verdict  might  have  been  rendered  for  a  larger  sum. 

2.  Tbial,  I  191* — when  motion  to  direct  verdict  properly  denied. 
A  motion  to  direct  a  verdict  Is  properly  denied  where  the  questions 
raised  are  merely  those  of  fact 

3.  Appeal  aitd  ebbob,  |  1088* — what  brief  mutt  contain,  THe 
Appellate  Court  will  not  go  to  the  record  to  ascertain  the  facts  as 
to  misconduct  of  counsel  for  the  purposes  of  reversal  where  the 
particular  conduct  complained  of  does  not  appear  in  appellant's 
brief. 

4.  Appeal  and  ebbob,  |  1413* — when  verdict  not  disturbed.  When 
two  Juries,  as  well  as  two  trial  Judges,  have  concluded  that  the 
plaintiff's  claim  is  meritorious  and  there  Is  no  substantial  or  preju- 
dicial error  apparent  In  the  record,  the  Appellate  Court  will  not 
disturb  the  Judgment  appealed  from. 


Osfar  Trybon,  Defendant  in  Error,  t.  An^nst  W.  Miller, 

Plaintlir  in  Error. 

Oen.  No.  20,628.    (Not  to  be. reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Oscab  M. 
ToBBisoN,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed  on  remittitur.  Opinion  filed 
March  9,  1916. 

Statement  of  the  Case. 

Action  by  Oscar  Trybon,  plaintiff,  against  August 
W.  Miller,  defendant,  to  recover  for  wages,  overtime, 
and  disbursements  for  car  fare  and  telephone    ex- 

.  *f«e  lUlnolfl  Notes  IMffent,  Vols.  XI  to  XV,  and  Cnmnlative  Qnmrterlj.  saino 
»pw  and  Motion  nnmbor. 
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penses.     From  a  judgment  for  plaintiff  for  $359.50, 
defendant  brings  error. 

Defendant  hired  plaintiff  to  work  from  April  4, 1913, 
to  November  23,  1913,  to  solicit  consents  for  granite 
paving. 

In  his  amended  statement  of  claim  plaintiff  claimed 
that  he  was  entitled  to  receive  as  wages  $80  for  the 
month  of  April,  $85  for  each  of  the  months  of  May, 
June,  July,  August,  September  and  October  and  $65.40 
for  the  month  of  November,  or  a  total  of  $655.40 ;  that 
ke  received  from  defendant  from  time  to  time  during 
the  months  of  April  to  September,  inclusive,  as  wages, 
the  total  sum  of  $315,  and  that  he  also  received  from 
defendant  on  January  12,  1914,  the  sum  of  $50,  leav- 
ing a  balance  due  him  of  $290.40  for  wages  as  dis- 
tinguished from  moneys  due  him  for  overtime  and 
disbursements.  The  defendant,  in  his  second  amended 
affidavit  of  merits,  admitted  that  plaintiff  had  earned 
as  wages  said  total  sum  of  $655.40,  but  claimed  that 
from  time  to  time  up  to  and  including  January  12, 
1914,  he  had  paid  plaintiff  the  total  sum  of  $531,  leav- 
ing only  a  balance  due  plaintiff  for  wages  of  $124.40. 

On  the  question  as  to  the  allowance  of  plaintiff's 
claim  for  $69.10  for  disbursements  during  the  period 
of  his  employment  for  car  fare  and  telephone  expenses, 
defendant's  evidence  was  to  the  effect  that  he  at  no 
time  made  any  agreement  with  plaintiff  to  reimburse 
him  for  such  expenses.  While  plaintiff  testified  that 
during  the  month  of  April,  1913,  defendant  gave  him 
$2  for  car  fare  and  telephone  expense,  he  also  testified 
that  he  had  no  further  conversation  with  defendant 
relative  to  such  expenses  and  that  at  no  time  during 
his  employment  did  he  render  any  bill  to  defendant 
for  such  expenses.  In  testifying  plaintiff  read  from 
his  account  or  memorandum  book  containing  items  of 
wages,  overtime  and  expenses. 

Hebel  &  Haft,  for  plaintiff  in  error. 
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No  appearance  for  defendant  in  error. 

Mb.  Pbesidino  Justice  Gbidley  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Mastsb  Aum  BEBVANT,  |  84* — lohen  evidence  sufficient  to  aus- 
tain  verdict  Finding  by  trial  court  that  defendant  owed  plaintiff 
1290.40  for  wages,  the  evidence  with  regard  thereto  being  conflicting, 
held  not  to  be  against  the  weight  of  the  evidence. 

2.  Masteb  and  servant,  S  84* — when  evidence  insufficient  to 
su9tain  finding  that  master  promised  to  allow  servant  expenses. 
Where  plaintiff  in  action  for  wages  claimed  allowance  of  car  fare 
and  telephone  expenses  during  his  employment  by  defendant,  and 
plaintiff  testified  that  on  one  occasion  defendant  gave  him  $2  for 
snch  expenses  but  that  he  had  had  no  further  conversation  with 
defendant  relative  to  such  disbursement  and  that  during  his  em- 
ployment,  a  period  exceeding  seven  months,  he  never  rendered  any 
bill  to  defendant  for  such  expenses  and  there  was  no  express  prom- 
ise by  defendant  apparent  in  the  record,  to  reimburse  plaintiff 
therefor,  or  sufllcient  evidence  from  which  such  promise  may  be 
implied,  held  such  expenses  should  not  be  allowed  plaintiff. 

3.  Master  and  servant,  S  82* — when  use  of  memorandum  by  wit- 
ness not  prejudicial  error.  In  an  action  by  a  servant  against  his 
master  for  wages  alleged  to  be  due,  held  that  the  act  of  the  court 
in  allowing  plaintiff  to  read  from  an  account  or  memorandum  book 
which  contained  items  of  wages  received  by  him  from  time  to  time 
was  not  prejudicial  error  in  the  light  of  plaintiff's  evidence. 

•See  nilnoli  Notes  Divert,  Tola.  XI  to  XV,  and  CnmuUttTe  OoArterly, 
teple  and  Mctlon  nvniber. 
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The  Blenzi  Company  y.  Commissioners  of  Lincoln  Park 
and  Charles  E.  AffeM,  on  appeal  of  The  Blenzi 
Company. 

Gen.  No.  30,574. 

1.  CoMTBACTs,  %  139* — When  agreement  between  park  oommiS' 
sioners  and  abutting  property  owners  for  maintenance  and  repair  of 
street  invalid  as  against  public  policy.  An  agreement  between  a 
board  of  park  commissioners  in  the  City  of  Chicago  and  owners 
of  property  abutting  on  a. street  in  such  city,  providing  for  the 
payment  of  a  yearly  amount  per  front  foot  by  such  owners  to  the 
commissioners,  held  contrary  to  public  policy,  where  such  commis- 
sioners had  preyiously  accepted  an  ordinance  making  it  their 
duty  to  maintain  and  repair  such  street,  on  the  grounds  that  park 
commissioners  have  no  authority  to  compel  abutting  owners  to  pay 
for  the  maintenance  or  repair  of  a  street  after  the  making  of  the 
initial  improvement  as  such  expenses  are  to  be  met  by  general 
taxation. 

2.  Municipal  corporations,  §  169* — what  does  not  constitute  a 
contract  for  improvement  of  streets  for  which  municipality  may 
accept  aid  from  individuals.  A  contract  for  payment  of  a  certain 
annual  sum  by  abutting  owners  to  park  commissioners  for  the 
maintenance  of  a  boulevard  does  not  come  within  the  doctrine  that 
a  municipality  may  accept  aid  from  individuals  in  making  an 
improvement  to  a  street,  so  as  to  constitute  such  ccmtract  valid 
and  enforceable. 

3.  Contracts,  {  85* — when  contract  between  park  commissioners 
apid  abutting  property  owners  for  maintenance  of  street  without 
consideration.  An  agreem^enl  between  the  Board  of  Park  Com- 
missioners of  the  City  of  Chicago  and  the  property  owners  abutting 
on  a  street,  for  the  payment  of  a  yearly  amount  per  front  foot 
by  such  owners  for  maintenance  purposes,  is  invalid  as  being  with- 
out consideration. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  John 
M.  O'Connor,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Reversed  and  remanded  with 
directions.  Opinion  filed  March  9,  1916.  Rehearing  denied  March 
21,  1916. 

Statement  by  the  Conrt.  On  January  14,  1913, 
The  Rienzi  Company,  an  Illinois  corporation,  filed  its 

•See  Ulinola  Notes  Disest.  Vols.  XI  to  XV,  and  Cnmnlativo  Qaartorljr,  mmm 
fopio  and  sectloii  number. 
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bin  of  complaint  in  the  Superior  Court  of  Cook  county 
against  the  Commissioners  of  Lincoln  Park  and 
Charles  E.  Affeld,  defendants.  In  the  bill  as  amended 
it  is  alleged  in  substance,  that  complainant  is  the  owner 
and  in  possession  of  Lots  10,  11,  12  and  13,  in  Block  3 
in  Le  Moyne's  Subdivision,  etc.,  in  Cook  county;  that 
it  acquired  title  thereto  by  warranty  deed  dated  July 
1, 1912,  from  James  Coupland  and  wife,  who  acquired 
their  title  by  warranty  deed,  dated  June  28, 1912,  from 
the  defendant  Charles  E.  Affeld ;  that  on  July  19, 1888, 
there  was  filed  for  record  in  the  office  of  the  recordei- 
of  deeds  of  Cook  county  a  certain  ''pretended  agree 
ment"  as  follows: 

** AGREEMENT  OF  PROPERTY  OWNERS  FOR  MAINTENANCE  AND 
REPAIR  OF  DIVBRSBY  AVENUE  .BOULEVARD. 

''Whereas,  the  Board  of  Trustees  of  the  Town  of 
Lake  View,  in  the  County  of  Cook  and  State  of  Illi- 
nois, did  by  an  ordinance  approved  Dec.  20,  1886,  and 
by  an  amendatory  ordinance  approved  May  2,  1887, 
grant  permission  to  the  Commissioners  of  Lincoln 
Park  to  accept  and  improve  that  portion  of  Diversey 
street  in  the  said  Town  of  Lake  View  lying  East  of 
Clark  street. 

"And  Whereas,  the  Board  of  Commissioners  of  Lin- 
coln Park  hesitate  to  accept  said  street  because  of  the 
expense  of  maintaining  said  drive  after  the  same  shall 
be  improved  by  a  special  assessment. 

"Now,  Therefore,  for  the  purpose  of  inducing  the 
Commissioners  of  Lincoln  Park  to  accept  said  street 
and  for  the  purpose  of  providing  a  fund  for  the  future 
maintenance  of  the  portion  of  said  Diversey  street 
above  mentioned,  the  undersigned  owners  of  the  prop- 
erty abutting  thereon  noted  opposite  our  respective 
signatures  hereto  attached,  hereby  agree  to  pay,  on 
or  before  the  first  day  of  May  in  each  year,  on  request 
of  the  Commissioners  of  Lincoln  Park,  a  sum  not  ex- 
(^eeding  twenty-five  (25)  cents  for  each  front  foot  of 
the  property  described  opposite  our  respective  names 
for  the  maintenance  of  said  portion  of  Diversey  street, 


220  Appellate  Coubts  of  Illinois. 

The  Rlenzi  Co.  v.  Com'rs  of  Lincoln  Park  et  al.,  198  111.  App.  218. 

and  for  the  purpose  of  securing  the  payment  of  said 
sums  respectively  each  of  us,  for  himself  and  not  for 
the  others,  hereby  agrees  that  this  covenant  shall  be 
made  a  charge  or  lien  upon  said  property,  to  be  en- 
forced in  any  manner  now  or  hereafter  provided  by 
law,  and  to  this  stipulation  and  covenant  we  severally 
bind  our  heirs,  executors  and  assigns. 

*'In  Witness  Whereof,  we  have  hereunto  set  our 
hands  and  seals,  and  described  the  lots  owned  by  us 
respectively,  this day  of  November,  A.  D.  1887. ' ' 

That  said  document  was  signed  by  divers  property 
owners  owning  property  abutting  on  Diversey  street, 
and  among  them  the  said  defendant,  Charles  E.  Affeld, 
who  was  then  the  owner  of  the  property  above  de- 
scribed, his  signature  thereto  being  as  follows:  **C. 
E.  Affeld,  186  feet,  being  for  Lots  10,  11,  12  &  13  in 
Block  3,  Le  Moyne's  Subdiv.";  that  said  document 
was  not  signed  by  the  Commissioners  of  Lincoln  Park ; 
that  said  property  abuts  on  what  is  now  known  as 
Diversey  boulevard,  and  that  at  the  time  of  the  exe- 
cution and  the  recording  of  said  document,  and  in  De- 
cember, 1886,  said  street  was  known  as  that  portion  of 
Diversey  street,  lying  east  of  Clark  street,  and  was 
located  within  the  Town  of  Lake  View  in  said  Cook 
county,  and  was  under  the  jurisdiction  of  the  board  of 
trustees  of  said  town;  that  said  board  of  trustees,  by 
ordinance  approved  December  20,  1886,  and  by  an 
amendatory  ordinance  approved  May  2,  1887,  granted 
permission  to  said  Commissioners  of  Lincoln  Park  to 
accept  and  improve  said  portion  of  Diversey  street; 
that  on  June  7, 1887,  said  commissioners  accepted  said 
ordinances  and  accepted  and  assumed  control  and  ju- 
risdiction of  said  portion  of  Diversey  street  as  a  boule- 
vard ;  that  by  said  amendatory  ordinance  approved  May 
2,  1887,  it  was  provided  that  said  permission  granted 
to  said  commissioners  to  take,  control  and  improve 
said  portion  of  Diversey  street  was  granted  upon  the 
condition  that  '*the  cost  of  all  improvement  and  re- 
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pairs  and  maintenance '  ^  of  said  boulevard  *  *  shall 
be  paid  by  the  owners  of  property  abutting 
thereon,  to  be  assessed  and  collected  on  said 
abutting  property  in  the  manner  provided  by  law;" 
that  the  only  method  then  provided  by  law  there- 
for was  by  general  taxation  or  special  assessment,  and 
that  said  pretended  agreement  with  said  commission- 
ers was  in  violation  of  the  terms  of  the  aforesaid  ordi- 
nance; that  the  defendant  Charles  E.  Affeld,  for  five 
years  subsequent  to  the  execution  of  said  document, 
paid  to  said  commissioners  the  amounts  provided  for 
therein  and  then  discontinued  such  payments ;  that  for 
more  than  fifteen  years  last  past  neither  said  Affeld, 
nor  any  other  property  owner  signing  said  document 
and  owning  property  abutting  on  said  boulevard,  have 
recognized  the  validity  of  the  same,  or  paid  any  sums 
of  money  thereunder  or  for  the  purpose  of  improving 
or  maintaining  said  boulevard,  except  as  such  pay- 
ments were  made  by  way  of  general  taxes  or  special 
assessments  levied  by  the  proper  corporate  authorities 
upon  and  collected  from  the  respective  premises  owned 
by  the  signers  of  said  document;  that  said  Commis- 
sioners now  claim  and  pretend  that  there  is  due  from 
said  Affeld  for  unpaid  instalments  under  said  pre- 
tended agreement  a  large  sum  of  money,  and  claim  and 
pretend  that  by  virtue  thereof  said  commissioners  have 
a  lien  upon  said  premises  of  complainant  for  said 
amount;  that  said  claim  is  false,  and  that  said  claim 
and  said  pretended  agreement  so  recorded  constitute 
a  cloud  upon  the  title  of  complainant  to  said  premises, 
depreciate  the  value  thereof  and  render  the  same  un- 
salable; and  that  said  pretended  agreement  was  and 
is  void  and  of  no  effect.  The  bill  prayed  that  said 
pretended  agreement  be  adjudged  a  cloud  upon  the 
title  of  complainant  and  be  removed  as  such,  etc. 

The  defendant,  Charles  E.  Affeld,  filed  an  answer  in 
which  he  admitted  the  material  allegations  of  the  bill. 
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The  defendant,  Commissioners  of  Lincoln  Park,  filed 
an  answer  admitting  that  complainant  was  the  owner 
and  in  possession  of  said  premises,  that  the  agreement 
mentioned  in  the  bill  was  signed  by  said  Affeld  and 
others,  and  duly  delivered  to  said  commissioners, 
and  recorded  on  July  19,  1888 ;  that  the  ordinance  and 
amendatory  ordinance  mentioned  in  the  bill  were 
passed,  and  that  on  June  7,  1887,  said  commissioners 
accepted  said  ordinances  and  assumed  control  and 
jurisdiction  over  said  portion  of  Diversey  street  as  a 
boulevard.  The  ordinance  of  December  20,  1886,  is  set 
out  in  full  in  the  answer.  It  is  recited  in  said  ordi- 
nance that  a  majority  of  the  owners  in  frontage  of  the 
lots  abutting  on  Diversey  street,  east  of  Clark  street, 
have  presented  their  consent  and  petition  to  said  board 
of  trustees  for  the  taking  over  by  said  Commissioners 
of  Lincoln  Park  of  said  portion  of  Diversey  street, 
laying  east  of  Clark  street,  as  a  boulevard,  upon  the 
condition,  among  others,  that  ''one-half  of  the  cost  of 
all  improvements  and  repairs  and  maintenance  of  said 
boulevard  shall  be  paid  by  the  owners  of  property 
abutting  thereon,  to  be  assessed  and  collected  on  said 
abutting  property  iw  the  mmnier  provided  hit  law/'  It 
is  further  recited  in  the  ordinance  that  the  General 
Assembly  of  the  State  of  Illinois  has  passed  an  act 
amending  sections  1  and  2  of  an  Act  entitled:  **An 
Act  to  enable  park  commissioners  and  corporate  au- 
thorities to  take,  regulate,  control  and  improve  public 
streets  leading  to  public  parks ;  to  pay  for  the  improve- 
ment thereof,  and  in  that  behalf  to  make  and  collect  a 
special  assessment  or  special  tax  on  contiguous  prop- 
erty," approved  April  9,  1879.  It  is  further  recited  in 
the  ordinance  that  the  Board  of  Lincoln  Park  Commis- 
sioners are  desirous  of  taking  over  said  portion  of  Di- 
versey street,  east  of  Clark  street,  for  the  uses  and 
purposes  in  said  act  mentioned,  and  that  it  is  deemed 
desirable  that  the  prayer  of  said  petition  be  granted. 
It  is  then  provided  in  the  ordinance  that  the  consent 
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be  given  to  said  commissioners  to  take,  control  and 
improve  said  portion  of  Diversey  street  in  manner 
and  form  as  provided  in  said  act  of  the  General 
Assembly,  subject  to  the  rights  and  powers  on  the 
part  of  said  Town  of  Lake  View  as  to  the  laying 
of  gas  and  water  pipes  and  the  building  and  re- 
pairing of  sewers,  etc.  After  the  setting  out  of  the 
ordinance  of  December  20,  1886,  the  answer  alleges 
that  said  commissioners  refused  to  accept  said  ordi- 
nance or  to  assume  control  or  jurisdiction  over  said 
portion  of  Diversey  street  unless  the  owners  of  the 
property  abutting  on  said  proposed  boulevard  would 
agree  to  pay  the  cost  of  all  improvements  and  repairs 
and  maintenance  of  the  same;  that  thereupon,  and 
before  the  passage  of  said  amendatory  ordinance  of 
May  2,  1887,  the  owners  of  the  property  abutting 
on  said  proposed  boulevard  ''did  agree  to  pay  the  cost 
of  all  improvements  and  repairs  and  maintenance ' '  of 
said  portion  of  Diversey  street  **if  accepted  by  The 
Commissioners  of  Lincoln  Park";  and  that  thereupon 
the  said  amendatory  ordinance  was  duly  passed. 
This  amendatory  ordinance  of  May  2,  1887,  is  set  out 
in  full  in  the  answer.  It  is  therein  provided  that  the 
ordinance  of  December  20,  1886,  ''is  liereby  amended 
so  that  the  consent  therein  given  and  granted  shall  be 
upon  the  further  condition  that  the  cost  of  all  improve- 
ments and  repairs  and  maintenance  of  the  boulevard 
•  •  *  shall  be  paid  by  the  owners  of  property 
abutting  thereon,  to  be  assessed  and  collected  on  said 
abutting  property  in  the  manner  provided  by  latv/' 
The  answer  further  alleges,  in  substance,  that  said 
Charles  E.  Aifeld  continued  to  make  payments  for 
maintenance  of  said  boulevard  to  said  commissioners, 
under  the  agreement  mentioned  in  the  bill,  for  a  period 
of  twelve  years  up  to  April  1,  1899,  but  that  since  then 
he  has  refused  to  make  payments  thereunder ;  that  on 
August  13,  1912,  this  defendant.  Commissioners  of 
Lincoln  Park,  commenced  a  suit  in  assumpsit  against 
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him  in  the  County  Court  of  Cook  county  for  the  amount 
then  due  and  unpaid,  about  $650,  which  suit  is  now 
pending  and  undetermined,  and  that  there  is  now  due 
this  defendant  from  said  Affeld  the  sum  of  $697.50, 
and  lawful  interest  thereon.  The  answer  denies  that 
the  claim  against  said  Affeld  is  false,  or  that  said 
agreement  constitutes  a  cloud  upon  the  title  of  com- 
plainant for  the  reasons  charged  in  the  bill;  and  fur- 
ther alleges,  in  substance,  that  the  defendant  is  a 
municipal,  or  quasi  municipal,  corporation  and  by  law 
has  acquired  jurisdiction  and  control  over  said  portion 
of  Diversey  street,  and  has  publicly  exercised  such 
control  and  jurisdiction  for  more  than  twenty-five 
years  last  past,  during  all  of  which  time  this  defendant 
has  improved  and  maintained  said  street  so  that  it  has 
caused  the  property  of  said  Affeld  to  rise  in  value, 
etc.;  that  by  reason  of  said  agreement  and  the  main- 
tenance of  said  boulevard  by  this  defendant,  the  said 
Affeld,  and  the  other  property  owners  on  said  boule- 
vard, were  spared  the  expense  and  cost  of  frequent 
special  assessment  proceedings  for  the  improvements 
of  said  street,  all  of  which  said  Affeld  has  for  more 
than  twenty-five  years  acquiesced  in ;  and  that  by  rea- 
son of  said  acquiescence  and  acceptance  of  benefits  by 
him  and  his  assigns  complainant  is  estopped  from  now 
attacking  the  validity  of  said  agreement. 

On  October  29,  1913,  said  defendant.  Commissioners 
of  Lincoln  Park,  filed  its  cross-bill  against  complain- 
ant and  said  Charles  E.  Affeld,  in  which  it  alleges,  in 
substance,  that  it  is  a  corporation  organized  under  an 
act  of  the  General  Assembly,  approved  and  in  force 
February  8,  1869,  and  amendments  thereto;  that  said 
ordinance  of  December  20,  1886,  and  said  amenda- 
tory ordinance  of  May  2,  1887,  were  passed  by  the 
Board  of  Trustees  of  the  Town  of  Lake  View ;  that  the 
same  were  accepted  by  cross-complainant  on  June  7, 
1887,  upon  the  conditions  therein  stated;  that  there- 
upon, in  November,  1887,  in  compliance  with  the  condi- 
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tions  named  in  said  ordinances,  the  owners  of  a  major- 
ity of  the  frontage  on  said  portion  of  Diversey  street, 
including  said  Affeld,  executed  and  delivered  the  agree- 
ment set  out  in  complainant's  bill,  and  the  same  was 
recorded  on  July  19,  1888;  that  cross-complainant 
took  upon  itself  the  control,  management  and  juris- 
diction over  said  portion  of  Diversey  street  as  a 
boulevard,  has  made  all  necessary  improvements  and 
repairs,  and  maintained  the  same  as  a  boulevard  up  to 
the  present  date  and  ever  since  the  time  of  the  enter- 
ing into  of  said  agreement ;  that  said  Affeld,  from  May 
1, 1888,  to  about  May  1, 1899,  continued  to  pay  to  cross- 
complainant  each  year,  on  or  before  May  1,  the  sum  of 
$47.50,  but  that  since  May  1,  1899,  he  has  refused  to 
pay  said  annual  instalment  of  $47.50,  as  in  equity 
and  good  conscience  he  was  bound  to  do ;  that  on  July 
1,  1912,  The  Bienzi  Company  acquired  title  to  the 
premises  in  question,  at  which  time  there  was  due  to 
cross-complainant  for  the  maintenance  of  said  boule- 
vard the  sum  of  $617.50,  which,  by  the  terms  of  said 
agreement  of  November,  1887,  was  a  charge  or  lien 
upon  said  premises,  and  was  a  binding  obligation  upon 
said  Bienzi  Company,  but  which  amount  it  has  refused 
to  pay;  and  that  said  agreement  is  a  valid  and  legal 
contract  and  binding  both  upon  said  Affeld  and  The 
Bienzi  Company.  The  cross-bill  prayed  that  an  ac- 
count be  taken  and  that  both  said  Affeld  and  The 
Bienzi  Company  be  decreed  to  pay  cross-complainant 
whatever  sums  may  be  found  due  to  it,  and  that  in  de- 
fault of  payment  the  said  premises  be  sold,  etc. 

To  this  cross-bill  separate  answers  were  filed  by 
The  Bienzi  Company  and  Affeld,  in  which  they  denied 
that  anything  was  due  from  either  of  them  by  virtue 
of  said  agreement,  and  alleged  the  invalidity  of  said 
agreement  for  reasons  substantially  as  set  forth  in  the 
original  bill  of  The  Bienzi  Company.  Beplications 
were  filed  to  the  answers  to  the  bill  and  to  the  cross- 
bill 
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After  a  hearing  in  open  court  before  the  chancellor; 
a  decree  was  entered,  March  13, 1914,  dismissing  com- 
plainant's bill  (as  amended)  for  want  of  equity, 
finding  the  equities  with  the  cross-complainant^  Com- 
missioners of  Lincohi  Park,  and  adjudging  that  unless 
the  cross-defendant  Charles  E.  Affeld,  or  the  cross- 
defendant  The  Bienzi  Company,  or  one  of  them,  pay 
or  cause  to  be  paid  to  the  cross-oomplainant,  within 
thirty  days,  the  sum  of  $418.87,  the  said  premises  be 
sold,  etc.  From  this  decree  The  Bienzi  Company  and 
Charles  E.  Affeld  severally  prayed  appeals  to  this 
court,  which  were  allowed  and  subsequently  perfected. 
This  is  the  appeal  of  The  Bienzi  Company. 

The  decree  contained  full  findings  of  facts  and  the 
further  finding  that  the  facts  as  found  were  all  the 
material  facts  proved  at  the  hearing.  The  decree  re- 
cites in  haec  verba  the  original  ordinance  of  December 
20, 1886,  and  the  amendatory  ordinance  of  May  2, 1887, 
the  acceptance  of  said  ordinances  by  the  Commis- 
sioners of  Lincoln  Park  on  June  7,  1887,  the  property 

owners'  agreement  thereafter  signed  on  the day 

of  November,  1887,  and  further  recites  that  said  agree- 
ment was  delivered  to  and  accepted  by  said  Commis- 
sioners and  recorded  July  19,  1888,  and  that  about  the 
time  of  the  acceptance  thereof  the  conunissioners  took 
control,  management  and  jurisdiction  over  said  por- 
tion of  Diversey  street  as  a  boulevard,  and  have  since 
managed  and  maintained  the  same  as  a  boulevard.  The 
decree  further  finds,  in  substance,  that  on  January  15, 
1900,  the  Town  of  Lake  View,  at  the  instance  of  said 
commissioners,  filed  its  petition  in  the  Superior  Court 
of  Cook  county  for  the  confirmation  of  a  special 
assessment  for  the  *  improvement  of  said  Diversey 
boulevard  east  of  Clark  street  as  a  Lincoln  Park  boule- 
vard ' ' ;  that  said  special  assessment  was  duly  confirmed 
on  January  10, 1901,  as  against  the  property  of  Charles 
E.  Affeld,  as  well  as  against  other  property ;  that  there- 
upon in  the  years  1901  and  1902  said  Affeld  '*paid  the 
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amount  of  said  special  assessment  levied  against  the 
premises  in  question,  being  more  than  the  sum  of  $800, ' ' 
and  that  said  improvement  of  the  street  was  duly- 
made  as  provided;  that  said  special  assessment  pro- 
ceedings "did  not  take  the  place  of  or  abrogate  the 
agreement  hereinbefore  described — ^bnt  that  said  special 
assessment  was  for  a  new  improvement  of  said  street ' ' ; 
that  after  said  special  assessment  proceedings  the  Com- 
missioners of  Lincoln  Park  continued  to  control  and 
maintain  said  portion  of  Diversey  street  as  a  boule- 
vard; that  after  the  confirmation  of  said  Special  as- 
sessment, and  since  the  year  1901,  the  said  Affeld  has 
refused  to  pay  to  the  commissioners  **his  proportion 
of  the  cost  of  said  maintenance  as  provided  in  said 
agreement,'*  althou^  the  commissioners  have  from 
year  tt)  year  demanded  of  him  and  of  various  other 
owners  the  amounts  of  25  cents  per  front  foot  as  the 
same  accrued;  that  ever  since  the  execution  of  said 
agreement  the  corporate  authorities  of  the  Town  of 
Lake  View,  at  the  instance  of  the  commissioners,  have 
from  year  to  year  caused  to  be  levied  upon  all  taxable 
property  in  said  town,  as  provided  by  statute,  a  park 
tax  for  the  maintenance  and  government  of  Lincoln 
Park  and  all  boulevards  and  streets  under  the  control 
of  said  commissioners ;  that  said  taxes  have  been  levied 
against  the  premises  of  complainant  and  been  paid 
yearly  by  said  Affeld,  while  he  was  the  owner  thereof, 
as  a  part  of  the  general  taxes,  and  by  complainant 
since  it  became  the  owner  thereof,  and  that  said  com- 
missioners have  received  and  applied  all  such  park 
taxes  BO  levied  against  said  premises  for  the  purpose 
of  maintaining  said  park  system,  including  Diversey 
boulevard;  that  beginning  with  the  year  1888  and  up 
to  and  including  the  year  1900,  said  Affeld  has  paid 
for  the  maintenance  of  said  portion  of  Diversey  boule- 
vard the  sum  of  25  cents  per  foot  of  his  said  premises ; 
that  from  the  year  1903  to  and  including  the  year 
1912,  the  annual  expense  to  said  commissioners  for 
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the  maintenance  of  said  boulevard  has  ranged  from 
.203  cents  per  front  foot  in  1903,  to  .527  cents  in  1912 ; 
that  there  is  due  said  commissioners  from  May  1, 1903, 
to  May  1, 1913,  under  the  terms  of  said  agreement,  the 
total  sum  of  $418.87  for  the  maintenance  of  said  boule- 
vard for  said  premises;  that  said  commissioners  are 
not  entitled  to  recover  any  amounts  under  said  agree- 
ment accruing  prior  to  a  period  of  ten  years  next  pre- 
ceding the  filing  of  the  bill  herein,  the  said  amounts 
being  barred  by  the  statute  of  limitations;  that  said 
Charles  E.  Affeld  is  legally  obligated  to  pay  said 
amount  of  $418.87  so  found  due  to  said  conmiissionerB, 
as  well  as  any  and  all  future  amounts  which  may  ac- 
crue to  said  commissioners,  xmder  the  terms  of  said 
agreement,  against  said  premises,  and  that  said  sum 
of  $418.87  constitutes  a  lien  and  charge  upon  said 
premises,  and  that  the  interest  of  The  Bienzi  Company 
in  said  premises  is  subject  thereto;  that  there  is  no 
evidence  that  said  Affeld  signed  the  petition  to  the 
Town  of  Lake  View  relative  to  payment  by  abutting 
property  owners  on  Diversey  street  of  the  cost  of  all 
improvements,  repairs  and  maintenance  of  said  boule- 
vard, as  recited  in  the  ordinances  of  December  20, 
1886,  and  May  2,  188*5,  but  that  there  is  evidence  that 
said  Affeld  was  in  favor  of  said  street  being  turned 
over  at  that  time  to  said  commissioners  by  said  town 
for  the  purpose  of  said  boulevard,  and  that  he  made 
no  objections  to  said  commissioners  assuming  control 
and  jurisdiction  thereof. 

Vincent  D.  Wyman,  Charles  E.  Cabfbnteb  and 
Otto  W.  Jurgens,  for  The  Rienzi  Company. 

EiCHBERG,  IcKES  &  RicHBERG,  f Or  Charlcs  E.  Affeld- 

Francis  O'Shaughnbssy,  for  Commissioners  of  Lin- 
coin  Park, 
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Mr.  Presiding  Justice  Gridley  delivered  the  opinion 
of  the  court. 

It  is  contended  that  the  court  erred  in  dismissing 
the  bill  as  amended,  and  in  not  dismissing  the  cross- 
bill for  want  of  equity. 

Section  21  of  the  act  entitled  *'An  Act  to  fix  the 
boundaries  of  Lincoln  Park  in  the  City  of  Chicago, 
and  provide  for  its  improvement,*'  approved  and  in 
force  February  8,  1869,  provided,  among  other  things, 
that  the  Commissioners  of  Lincoln  Park  shall  in  re- 
gard to  said  park  *' possess  all  the  power  and  authority 
now  by  law  conferred  on  or  possessed  by  the  com- 
mon council  of  said  city  in  respect  to  the  public  squares 
and  places  in  said  city."    Section  17  of  said  act  re- 
quired the  commissioners  each  year  to  make  an  esti- 
mate of  the  amount  necessary  to  be  expended  for  the 
improvement  and  repair  of  said  park  and  drive  during 
the  next  succeeding  year  and  to  certify  the  same  to 
the  county  clerk,  to  be  by  him  extended,  as  a  '  *  Lincoln 
Park  Tax,*'  upon  the  taxable  property  in  the  towns  of 
North  Chicago  and  Lake  View;  and  it  is  therein  fur- 
ther provided  that  the  taxes  so  collected  shall  be  paid 
t6  the  commissioners  and  used  by  them  in  improving 
and  keeping  in  repair  the  park  and  drive.    By  section 
2  of  the  Act  of  April  19,  1869,  said  section  17  was 
repealed,  and  the  commissioners  were  directed  to  make 
an  estimate  of  the  amount  of  money  required  to  pay 
any  debt  falling  due  during  the  next  year  and  for  the 
improvement,  maintenance  and  government  of  Lin- 
coln Park  during  the  next  succeeding  year,  which  esti- 
mate shall  be  certified  to  the  supervisors  of  said  towns, 
who  shall  determine  the  amount  of  tax  necessary  for 
the  purpose  and  certify  the  same  to  the  county  clerk, 
who  shall  extend  the  same  as  a  *' Lincoln  Park  tax,'' 
and  the  **  taxes  so  levied  and  collected  shall  be  paid 
to  the  Commissioners  of  Lincoln  Park  and  by  them 
applied  to  purposes  aforesaid."    On  April  9,  1879,  the 
Legislature  passed  an  act  entitled /'An  Act  to  enable 
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Park  Commissioners  or  Corporate  authorities  to  take, 
regulate,  control  and  improve  public  streets  leading 
to  public  parks;  to  pay  for  the  improvement  thereof, 
and  in  that  behalf  to  make  and  collect  a  spedal  assess- 
ment or  special  tax  on  contiguous  property.*'  (Laws 
111.  1879,  p.  216.)  Sections  1  and  2  of  said  act  were 
amended  by  an  act  approved  June  27,  1885.  (Laws 
111.  1885,  p.  225.)  Section  1  (as  amended)  provided, 
in  substance,  that  every  board  of  park  commissioners 
shall  have  power  to  connect  any  public  park,  boulevard 
or  driveway  under  its  control  with  any  p^rt  of  any 
incorporated  city,  town  or  village,  by  selecting  and 
taking  any  connecting  street  or  streets,  or  part  thereof, 
leading  to  such  park,  providing  there  be  first  obtained 
the  consent  of  the  corporate  authorities  having  control 
of  such  street  or  streets,  and  also  the  written  consent 
of  the  owners  of  a  majority  of  the  frontage  of  the 
lots  and  lands  abutting  on  such  street  or  streets  so 
far  as  taken.  Section  2  (as  amended)  conferred  power 
on  such  board  of  park  commissioners  to  improve, 
maintain  and  repair  such  street  or  streets  as  they 
might  deem  best,  and  such  board  were  authorized  from 
time  to  time  to  levy  or  cause  to  be  levied  or  collected 
a  special  tax  or  assessment  on  contiguous  property 
abutting  on  such  street  so  improved,  ^'for  a  sum  of 
money  not  exceeding  the  estimated  cost  of  such  im- 
provement or  improvements  and  for  the  future  iuaU^ 
tenance  and  repair  thereof,  as  shall  be  ordered  and 
estimated  by  such  board  of  park  commissioners ' ' ;  and 
to  that  end  it  was  further  provided  therein  that  anoh 
board  should  have  all  the  power  and  authority  then  or 
thereafter  granted  to  them  relative  to  the  levy,  assess- 
ment and  collection  of  taxes  or  assessment  for  cor- 
porate purposes.  Said  act  (as  so  amended)  was  in 
force  when  the  ordinance  of  December  20,  1886,  and 
the  amendatory  ordinance  of  May  2, 1887,  were  passed 
by  the  Board  of  Trustees  of  the  Town  of  Lake  View. 
It  is  quite  probable  that  the  provision  in  the  amendi^- 
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tory  ordinanoe  of  May  2,  1887,  ceding  control  of 
said  portion  of  Diversey  street  to  the  Lincoln  Park 
Commissioners  upon  condition  that  *'the  cost  of  all 
improvement,  and  repairs  and  maintenance'^  of  the 
bonlevard  should  be  paid  by  the  owners  of  property 
abutting  thereon,  ^Ho  be  assessed  and  collected  on  said 
abutting  property  in  the  manner  provided  by  Icmv/^ 
had  reference  to  the  provision  contained  in  said  sec- 
tion 2  (as  amended)  relative  to  **  future  maintenance 
and  repair. ' '  By  an  act  of  the  Legislature,  approved 
June  16,  1887,  said  section  2  was  again  amended,  and 
boards  of  park  commissioners  were  authorized  to 
cause  to  be  levied  and  collected  a  special  tax  or  assess- 
ment on  contiguous  property  **for  a  sum  of  money 
not  exceeding  the  estimated  cost  of  such  first  improve- 
ment or  improvements  as  shall  be  ordered  and  esti- 
mated by  such  board  of  park  commissioners,  btU  not 
for  any  subsequent  care,  maintenance  or  repair  there- 
of.'' (Laws  111.  1887,  p.  247.)  Said  section  2  was 
further  amended  by  an  act  of  the  Legislature,  ap- 
proved May  25,  1909  (Laws  111.  1909,  p.  294),  but  the 
words  last  above  quoted  were  unchanged.  On  June 
17,  1893,  the  Legislature  passed  an  act  entitled  **An 
Act  to  authorize  corporate  authorities  having  juris- 
diction and  control  of  parks  and  boulevards  to  levy 
a  special  tax  upon  contiguous  property  abutting  on 
boulevards  and  pleasureways,  for  the  maintenance  and 
repair  thereof."  In  the  case  of  Crane  v.  West  Gh^ 
cago  Park  Com'rs,  153  HI.  348,  our  Supreme  Court 
at  the  October  term,  1894,  decided  that  said  act  was 
unconstitutional  and  void.  The  court,  quoting  from 
Hammett  v.  Philadelphia,  65  Pa.  St.  155,  said  (p.  353) : 
''Repairing  streets  is  as  much  a  part  of  the  original 
duty  of  the  municipality — for  general  good — as  clean- 
ing, watching  and  lighting.  It  would  lead  to  mon- 
strous injustice  and  inequality  should  such  general 
expenses  be  provided  for  by  local  assessments.'*  Dur- 
ing the  year  following  the  decision  in  the  Crane  case. 
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supra,  the  Legislature,  on  June  21,  1895,  passed  an 
act  entitled  **An  Act  to  enable  Park  Commissioners 
or  park  authorities  to  take,  regulate,  control  and  im- 
prove public  streets,  and  to  pay  for  the  improvement 
thereof."  In  section  2  of  the  act  it  is  expressly  pro- 
vided that  **no  such  special  tax,  or  special  assessment, 
shall  be  levied  for  the  maintenance  and  repair  of  said 
improved  street,  but  the  same  shall  be  maintained  and 
repaired  by  said  park  boards  or  park  authorities  as 
in  other  cases."    (Laws  HI.  1895,  p.  291.) 

From  the  above  we  think  it  appears  that,  by  the 
public  policy  of  the  State,  park  commissioners  have 
not  had,  at  least  since  the  adoption  of  the  Constitu- 
tion of  1870,  power  or  authority  to  compel  abutting 
property  owners  .by  special  assessment  to  pay  for  the 
maintenance  or  repair  of  a  boulevard  after  the  making 
of  the  initial  improvement,  but  that  the  expense  of 
such  maintenance  or  repair  must  be  met  by  general 
taxation.  And  we  are  of  the  opinion  that  the  agree- 
ment of  November,  1887,  is  without  consideration  and 
contrary  to  public  policy.  The  court  found  in  the  de- 
cree that  on  June  7,  1887,  the  Commissioners  of  Lin- 
coln Park  accepted  the  ordinance  of  December  20, 1886, 
as  amended  by  the  ordinance  of  M^y  2, 1887.  This  ac- 
ceptance was  prior  to  the  date  of  the  agreement,  and 
by  virtue  of  the  acceptance  it  became  the  duty  of  the 
commissioners,  after  the  making  of  the  initial  improve- 
ment, to  maintain  and  keep  in  repair  said  portion  of 
Diversey  street  as  a  boulevard.  {City  of  Alton  v. 
Hope,  68  111.  167,  169.)  The  doing  by  the  commis- 
sioners of  acts  which  they  were  required  to  do  by  law 
is  not  a  consideration  for  the  promise  of  Affeld  and 
others.  (20  Am.  &  Eng.  Encyc.  Law,  2nd  Ed.,  1159; 
City  of  St,  Louis  v.  The  Maggie  P.,  25  Fed.  Rep.  202 ; 
Randolph  Cou/nty  ComWs  v.  Jones,  1  111.  103.) 

It  is  contended  by  counsel  for  the  commissioners 
that,  under  the  doctrine  that  a  municipality  may  ac- 
cept aid  from  individuals  in  making  an  improvement 
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to  a  street,  the  contract  in  question  is  valid  and  may 
be  enforced.  We  do  not  think  that  the  cases  cited  in 
support  of  the  contention  are  in  point.  They  are  cases 
where  the  contracts  were  made  with  reference  to  con- 
templated improvements.  The  contract  in  question 
has  reference  to  the  future  maintenance  of  the  street, 
not  to  the  improvement  thereof. 

Our  conclusion  is  that  the  court  erred  in  dismissing 
the  bill  of  The  Bienzi  Company  for  want  of  equity  and 
in  entering  the  decree  on  the  cross-bill  in  favor  of  the 
Commissioners  of  Lincoln  Park.  The  decree  is  re- 
versed and  the  cause  remanded  with  directions  to  dis- 
miss the  cross-bill  for  want  of  equity,  and  to  enter  a 
decree  in  favor  of  The  Rienzi  Company,  complainant, 
in  accordance  with  the  prayer  of  its  bill  as  amended. 
Reversed  and  remanded  with  directions. 


The  Bienzi  Company  y.  Commissioners  of  Lincoln  Park 
and  Charles  E.  AlTeld,  on  appeal  of  Charles  E. 
AflTeld. 

Gen.  No.  20,612.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  John 
M.  O'Connor,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Reversed  and  remanded  with 
directions.  Opinion  filed  March  9,  1916.  Rehearing  denied  March 
21.  1916. 

Statement  of  the  Case. 

This  appeal  of  Charles  E.  Aflfeld  is  taken  from  the 
same  decree  which  was  considered  in  Riemi  Co.  v. 
Commissioners  of  Lincoln  Park,  ante,  p.  218,  in  which 
proceedings  he  was  one  of  the  defendants  in  a  cross- 
bill filed  by  the  Commissioners  of  Lincoln  Park.    For 
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the  reasons  stated  in  that  decision  the  decree  is  re- 
versed with  directions  to  enter  a  decree  in  favor  of 
The  Bienzi  Company  in  accordance  with  the  prayer  in 
its  bill  as  amended. 

Vincent  D.  Wyman,  Otto  W.  Jttboens  and  Ghablbs 
E.  Cabfbntbb,  for  The  ^enzi  Company. 

BicHBBBO,  loEBS  &  BiCHBEBo,  for  Charles  E.  Affeld. 

Fbancis  O'Shaughnbssy,  for  Commissioners  of  Lin- 
coln Park. 

Mb.  pBEsroiNO  Jttstioe  Obidley  delivered  the  opinion 
of  the  oonrt. 


Charles  C.  O'Neill,  Defendant  in  Error^  v.  Osear  Meti, 

Plaintiff  in  Error. 

Oen.  No.  21,042.    (Not  to  be  reported  in  full.) 

EiTTor  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Johh  Coukt- 
iiKT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  March  9,  1916. 

Statement  of  the  Case. 

Action  by  Charles  0.  0  'Neill,  plaintiff,  against  Oscar 
Metz,  defendant,  to  recover  a  balance  due  of  ninety 
dollars,  on  the  sale  to  defendant  of  one  second  hand 
steam  boiler  and  four  second  hand  steam  radiators  at 
the  agreed  price  of  one  hundred  dollars,  of  which  ten 
dollars  had  been  paid  by  defendant.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  brings  error. 

In  his  aflSdavit  of  merits  defendant  set  up  the  de- 
fense that  plaintiff  expressly  warranted  that  the  goods 
were  '  ^  sound  and  fit  for  the  purpose  of  using  the  some 
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in  defendant's  building,"  that  defendant  relied  upon 
the  warranty  and  paid  plaintiflF  ten  dollars  as  part  of 
the  purchase  price,  and  after  delivery  and  installa- 
tion in  defendant's  building  they  were  found  to  be 
Tinsound  and  unfit  for  said  purpose  and  of  no  value, 
to  defendant/ 

A.  L.  WnjjAMs,  for  plaintiff  in  error;  Geobob  H. 
SuoBXTE,  of  counsel. 

Orovsb  C.  Niemeybb,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Gbidley  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Beelsion. 

1.  Qaimb,  I  329* — when  evidence  insufficient  to  eatahlith  implied 
warranty  aa  to  90undne98  and  fitness.  In  an  action  to  recover  the 
balance  due  on  the  purchase  price  of  one  secondhand  steam  holler 
and  four  secondhand  steam  radiators,  evidence  held  Insufficient  to 
estahUsh  an  Implied  warranty  aa  to  soundness  and  fitness  of  the 
goods. 

2.  Sales,  |  329* — when  evidence  insufficient  to  establish  an  ex- 
press warranty  as  to  soundness  and  fitness.  In  an  action  to  recover 
the  balance  due  on  the  purchase  price  of  one  secondhand  steam 
boiler  and  four  secondhand  steam  radiators,  evidence  held  insnffi- 
dent  to  establish  an  express  warranty  as  to  soundness  and  fltaess- 
of  the  gooda 

•Bm  nilnals  No*M  DlfMt.  Vols.  XI  to  XY,  ud  OnmidatiTe  Qnartorly.  mmm 
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F.  Behrends^  Defendant  in  Error^  y.  Chicago^  Boek 
Island  &  Pacific  Railway  Company,  PlaintflT  in 
Error. 

Oen.  No.  21,090. 

1.  Cabriebs,  I  243*— icTken  hill  of  lading  limitino  liaUlity  for 
delay  in  shijnnent  of  live  stock  not  effectual.  A  bill  of  lading 
limiting  the  liability  of  the  carrier  for  damages  for  delay  in  ship- 
ment of  live  stock  in  order  to  be  binding,  must  be  delivered  to 
the  shipper  at  the  time  the  stock  is  accepted  for  carriage,  unless 
there  is  an  agreement  that  it  shall  be  delivered  at  a  future  time. 

2.  Cabbiers,  I  248* — token  evidence  sufficient  to  sustain  finding 
as  to  damages  for  delay  in  shipment  of  live  stock.  In  suit  by 
shipper  of  cattle  against  a  railroad  on  account  of  unreasonable  delay 
in  shipment  and  mixture  while  in  transit  with  other  cattle,  evidence 
of  plaintiff's  damages  held  sufficient  to  sustain  finding  and  Judgment 
in  his  favor. 

3.  Cabbiebs,  §  250a* — what  is  measure  of  damages  for  delay  in 
shipment  of  live  stock.  Unless  otherwise  legally  limited  by  the 
contract  of  carriage,  the  measure  of  damages  for  delay  in  shipment 
of  live  stock  is  the  difference  between  the  market  value  of  the 
consignment  at  the  time  and  in  the  condition  it  should  have  arrived 
and  its  f^ir,  cash  market  value  in  the  condition  and  the  time  it 
actually  arrived  at  its  destination,  plus  the  necessary  expenses 
caused  to  the  shipper  by  the  delay. 

ESrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  H. 
Hopkins,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.     Opinion  filed  March  9,  1916. 

M.  L,  Bell  and  A.  B.  Enoch,  for  plaintiff  in  error. 

Pulton,  Gabby  &  Deutschman,  for  defendant  in 
error, 

Mb.  Pbesiding  Justice  Gbidley  delivered  the  opinion 
of  the  court. 

This  action  was  commenced  in  the  Municipal  Court 
of  Chicago  on  February  17, 1913.  In  plaintiff's  amend- 
ment to  his'  original  statement  of  claim,  filed  April 

•See  llUnois  Notes  Digest,  Volt.  XI  to  XV.  and  CvmnlattTe  Qvartorly, 
topic  and  lectlon  number. 
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24,  1913,  it  is  stated  that  plaintiff *s  claim  is  *'for 
money  damages  incurred  to  a  shipment  of  22  calves ; 
6  cows,  very  good;  6  cows,  medium;  3  heifers,  fat; 
and  3  steers,  fat;  the  property  of  plaintiff  shipped 
from  Conger,  Minnesota,  on,  to-wit,  March  30,  1912, 
via  said  defendant,  to  Chicago,  Illinois,  arriving  there- 
at on,  to-wit,  April  2, 1912 ;  said  damage  being  incurred 
by  reason  of  the  unreasonable  delay  in  said  transit 
and  by  reason  of  the  negligence  of  said  carrier  during 
said  transit  in  that  said  defendant  allowed  said  stock 
to  become  mixed  during  said  transit.*'  To  this  de- 
fendant filed  an  affidavit  of  merits  in  which  it  was 
denied  that  there  was  any  unreasonable  delay  in  transit 
or  that  any  damages  were  suffered  by  plaintiff  by  rea- 
son thereof,  or  that  it  was  guilty  of  any  negligence,  or 
that  said  stock  had  become  mixed  during  transit.  Sub- 
sequently defendant  filed  an  amendment  to  its  affidavit 
of  merits  in  which  it  was  alleged  that  the  said  shipment 
of  stock  moved  under  a  written  contract,  entered  into 
between  plaintiff  and  defendant,  known  as  a  ''Live 
Stock  Contract, ' '  and  that  in  said  contract  it  was  pro- 
vided, inter  alia,  that  the  live  stock  was  not  to  be  trans- 
ported in  any  specified  time  or  in  season  for  any 
particular  market ;  that  as  a  condition  precedent  to  the 
recovery  for  any  loss  or  injury  or  detention  the  shipper 
should  promptly  give  written  notice  of  such  loss  or 
injury  to  some  agent  of  the  company  before  said  stock 
be  removed  from  the  cars  or  mingled  with  other  stock, 
which  notice  should  be  served  within  one  day  after  the 
delivery  of  the  stock  at  its  destination,  and  that  no 
suit  should  be  instituted  more  than  six  months  after 
the  cause  of  action  accrued.  It  was  further  alleged 
that  plaintiff  had  not  served  the  written  notice  referred 
to  in  said  contract  and  that  no  suit  had  been  com- 
menced within  said  six  months. 

The  cause  was  tried  before  the  court  without  a  jury. 
The  depositions  of  plaintiff  and  two  of  his  witnesses 
were  read  in  evidence.    One  F.  S.  Boothroyd,  engaged 
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in  the  live  stock  commissioii  btisiiiess  at  the  Union 
Stock  Yards,  Chicago,  also  testified  as  plaintiff's  wit- 
ness in  open  court.  No  evidence  whatsoever  was  in- 
troduced by  defendant  concerning  the  shipment  of 
March  30,  1912^  in  question.  The  court  found  the  is- 
sues against  defendant  and  assessed  plaintiff's  dam- 
ages at  $129.50,  upon  which  finding  judgment  was 
entered. 

It  is  contended  by  counsel  for  defendant  that  the 
court  erred  in  entering  any  judgment  in  favor  of 
plaintiff  for  the  reason  that  it  appears  from  plaintiff's 
testimony  that  a  written  contract  or  bill  of  lading  was 
signed  by  plaintiff  which  was  not  introduced  in  evi- 
denced by  plaintiff.  In  support  of  their  contention 
counsel  rely  upon  the  case  of  Kitza  v.  Oregon  Short 
Line  R.  Co.,  169  HI.  App.  609.  It  appears  fnm  the 
opinion  in  that  case  that  the  shipper  of  the  sheep  in 
question  had  signed  a  written  contract  or  bill  of  lading, 
after  reading  the  same,  at  the  time  of  the  mRlHTig 
of  the  shipment  and  before  the  transit  of  the  sheep 
had  commenced.  It  was  held  that  the  burden  of  proof 
was  upon  the  shipper  to  prove  the  written  contract 
upon  which  the  shipment  was  made,  and  that  failing 
to  do  this  he  could  not  recover  upon  an  alleged  verbal 
contract  which  did  not  exist,  the  same  having  been 
superseded  by  said  written  contract.  In  the  present 
case  it  appears  from  the  uncontradicted  testimony  of 
plaintiff  that  before  March  30,  1912,  he  had  made  ar- 
rangements with  the  agent  of  defendant,  at  Conger, 
Minnesota,  for  the  shipment  of  the  cattle  on  that  xiay ; 
that  he  himself  loaded  the  cattle  in  the  cars  on  March 
30,  1912,  and  that  the  loading  was  completed  by  9 
o  'clock  on  the  evening  of  that  day  and  the  cattle  were 
then  ready  to  start ;  that  after  said  loading  was  com- 
pleted he  for  the,  first  time  heard  that  a  dam  near  a 
bridge  at  Albert  Lea,  Minnesota,  had  broken  down 
and  that  a  flood  was  impending  which  might  delay  the 
transit  of  the  cattle ;  that  said  agent  of  defendant  then 
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wanted  him  **to  sign  a  paper,"  which  he  refused  to 
do,  saying  that  he  ^^  wouldn't  be  responsible  if  anything 
happened  down  there,"  and  that  said  agent  told  him 
that  the  cattle  would  be  carried  forward  immediately 
that  evening;  and  that  about  two  weeks  after  the  cattle 
had  been  shipped  and  after  plaintiff  had  made  a  claim 
against  defendant  for  damages  on  said  shipment  said 
agent  requested  him  to  sign  some  sort  of  a  contract, 
which  he  did,  after  said  agent  had  stated  to  him  that 
his  signing  it  would  make  no  difference  and  that  he 
would  get  his  claim  anyway.  Under  the  facts  as  dis- 
closed we  do  not  think  there  is  any  merit  in  counsel's 
contention  or  that  the  ruling  in  the  Kitza  case,  supra, 
is  applicable.  *'To  make  the  terms  and  conditions  of 
the  receipt  effectua;l  in  limiting  the  liability  of  the  car- 
rier, it  must  be  delivered  to  the  shipper  of  the  goods 
at  the  time  they  are  accepted  for  carriage,  unless  there 
is  an  agreement  that  it  shall  be  delivered  at  some 
future  time."  (Hutchinson  on  Carriers,  3rd  Ed.,  sec. 
416 ;  see  also,  Gemherling  v.  Grand  Trvmk  Western  Ry. 
Co.,  192  111.  App.  53,  56;  Gamhle-Robinson  Commis- 
sion Co.  V.  Union  Pac.  R.  Co.,  262  111.  400,  405.) 

It  is  also  contended  that  plaintiff's  evidence  as  to 
damages  is  not  certain  enough  to  sustain  the  judgment 
or  any  judgment  against  defendant.  It  appears  from 
the  evidence  that  the  cattle  arrived  at  the  Union  Stock 
Yards  in  Chicago  at  11  o'clock  on  Tuesday  morning, 
April  2,  1912,  and  were  there  unloaded.  There  was 
evidence  tending  to  show  that  a  reasonable  time  for  a 
shipment  of  cattle  to  move  from  Conger  to  Chicago 
was  about  thirty-five  hours,  and  that  cattle  leaving 
Conger  at  9  o  'clock  on  the  evening  of  Saturday,  March 
30, 1912,  would  usually  arrive  in  Chicago  at  or  shortly 
before  8  o'clock  on  the  morning  of  April  1,  1912. 
There  was  also  evidence  introduced  as  to  shrinkage. 
'' Unless  otherwise  legally  limited  by  the  contract  to 
carry,  tiie  measure  of  damages  by  reason  of  a  delayed 
shipment  is  the  difference  between  the  market  value 
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of  the  consignment  at  the  time  and  in  the  condition  it 
should  have  arrived  and  its  fair,  cash  market  value  in 
the  condition  and  at  the  time  it  actually  did  arrive 
at  its  destination,  •  •  •  plxus  the  necessary  ex- 
penses to  the  shipper  caused  by  the  imusual  delay.'' 
{Idaho  Sheep  Co.  v.  Oregon  Short  Line  R.  Co.,  188  111. 
App.  591,  599.)  There  was  also  evidence  tending  to 
show  that  during  the  transit  the  cattle  became  mixed 
with  other  cattle  and  that  some  of  the  cattle  received 
in  Chicago  were  not  the  same  as  shipped  from  Conger 
and  inferior  to  those  as  shipped.  Without  further  dis- 
cussion of  the  evidence  we  deem  it  sufficient  to  say 
that,  in  our  opinion,  the  evidence  as  to  plaintiff's  dam- 
ages was  sufficient  to  sustain  a  finding  and  judgment 
in  his  favor  in  the  amount,  at  least,  of  the  finding  and 
judgment  as  rendered. 
The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 


Merriek  Bush,  Defendant  in  Error,  t.  Farrington  Au- 
tomobile Company,  Plaintiff  in  Error. 

Oen.  No.  21,150.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A. 
Mahonet,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Affirmed.    Opinion  filed  March  9,  1916. 

Statement  of  the  Case. 

Action  by  Merrick  Bush,  plaintiff,  against  Farring- 
ton  Automobile  Company,  defendant,  for  commissions 
due  plaintiff  on  account  of  sales  of  automobiles.  From 
a  judgment  in  favor  of  plaintiff,  defendant  brings 
error. 

Plaintiff  claimed  commissions  duo  him  as  salesman 
pn  three  separate  sales.  One  of  the  sales  was  to  a 
man  named  Emcke,  on  which  sale  plaintiff  claimed, 
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and  defendant  admitted,  a  balance  of  $50  due  plaintiff. 
Another  sale  was  to  a  man  named  Blair,  on  which  sale 
plaintiff  claimed  a  commission  of  $127.50.  The  third 
sale  was  to  a  man  named  Tydings,  on  which  sale  plain- 
tiff claimed  that  defendant  agreed  to  pay  him  ''$100 
if  defendant  should  be  able  to  enforce  the  sale,  or  $50 
if  the  deal  did  not  go  through.  * '  The  defendant  denied 
owing  plaintiff  anything  on  the  Blair  and  Tydings 
sales  and  claimed  a  set-off  of  $131.30  for  the  expense 
of  making  repairs  on  a  certain  car  which  had  been 
damaged  because  of  the  unskilful  driving  of  the  same 
by  a  prospective  customer,  during  a  * '  demonstration  * ' 
of  the  car,  permitted  by  plaintiff.  The  case  was  tried 
before  a  jury  who  returned  a  verdict  for  plaintiff  in  the 
smn  of  $210,  upon  which  verdict  judgment- against  the 
defendant  was  entered.  Both  counsel  agreed  that 
the  jury  in  arriving  at  their  verdict  allowed  plaintiff 
$50  on  the  Emcke  sale,  $110  on  the  Blair  sale  and  $50 
on  the  Tydings  sale,  and  disallowed,  in  toto,  defend- 
ant's claim  of  set-off.  Plaintiff  was  the  only  witness 
on  his  own  behalf  in  making  his  case  in  chief.  The 
principal  witness  for  defendant  was  William  H.  Far- 
rington, president  of  defendant.  The  testimony  of 
these  two  witnesses  was  very  conflicting  on  material 
points.  A  bookkeeper  of  defendant  and  an  employee 
of  defendant  in  its  repair  department  also  testified 
for  defendant.  Plaintiff  and  two  other  witnesses  in 
his  behalf  gave  testimony  in  rebuttal. 

MoAbdle  &  McAbdle,  for  plaintiff  in  error. 

OxjEBiN  &  Babbett^  for  defendant  in  error. 

Mb.  Pbesidino  Justice  Gbidley  delivered  the  opinion 
of  the  court. 

ToL  GZCVnX  II 
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Abstraet  of  tke  Decision. 

1.  EviDKNCB,  I  475* — when  preponderance  cf  evidence  i»  in  fewnr 
of  plaintiff.  Where  plaintiff's  testimony  is  oyercome  by  the  testi- 
mony of  one  witness  for  defendant  on  many  material  p(^tSi  it 
cannot  be  said  that  the  preponderance  of  evidence  is  not  in  favor 
of  the  plaintiff. 

2.  Evidence,  i  476* — what  doee  not  conetitute  weight  of  evidence. 
The  mere  fact  that  more  witnesses  testify  on  one  side  than  on  the 
other  does  not,  of  itself,  determine  the  weight  of  evidence. 

3.  Set-ovt  and  bbooupmkrt,  f  40* — when  evidence  ineuffMent  to 
eetabliih  claim  of  eet-off.  In  suit  by  an  automobile  salesman  for 
commissions  due  him,  evidence  held  sufficient  to  sustain  a  finding 
disallowing  a  claim  of  set-off  for  expense  of  making  repairs  on  a 
certain  car,  alleged  to  be  due  to  the  unskilful  driving  of  the  same 
by  a  prospective  customer  during  a  ^demonstration"  of  the  oar. 


North  End  Paper  Company,  Plaintiff  in  Error,  y.  State 
Bank  of  Ckicago,  Defendant  in  Error. 

een.  No  21,188. 

Attobnct  and  gliemt,  i  61*— tr^en  attorney  implied  authority 
to  indorse  check  received  in  payment  of  collection  to  hank.  In  an 
action  of  trover  for  the  conversion  of  a  check,  of  which  plaintiff,  a 
foreign  corporation,  payee,  and  defwidant,  a  local  bank.  Indorsee 
and  which  had  been  converted  after  It  had  been  indorsed  to  de- 
fendant by  a  local  attorney,  who  had  been  instructed  by  plaintiff's 
foreign  attorney  to  collect  a  local  account  from  plaintiff's  debtor, 
where  such  account  was  paid  in  part  by  such  check  drawn  to 
plaintiff's  order  and  where  plaintiff's  foreign  attorney  instructed 
the  local  attorney  to  remit  amount  collected  less  fees  and  enough 
to  start  suit  on  the  balance,  and  such  local  attorney  indorsed  the 
check  with  plaintiff's  name  and  his  own  to  defendant  bank  which 
credited  his  account  therewith,*  held,  that  the  local  attorney  had 
implied  authority  to  indorse  the  check  to  the  bank  and  that  ttiere 
could  consequently  be  no  recovery  against  the  latter. 

•See  nUnols  Notes  Dlffei*,  Vols.  XI  to  XV,  aad  Oemiiatlvt  " 

topie  and  aecUon  nnmbor. 
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Error  to  the  County  Court  of  Cook  county;  the  Hon.  J.  J.  Cooke, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1916.    Affirmed.    Opinion  filed  March  9,  1916. 

Cavendeb^  E[aisbb  &  Wermuth,  for  plaintiff  in  error. 

BxjTz,  VON  Ammon  &  Johnston,  for  defendant  in 
error. 

Mb.  Pbesiding  Justice  Gbidlet  delivered  the  opinion 
of  the  court. 

The  North  End  Paper  Company,  a  New  York  cor- 
poration having  its  principal  office  at  Fulton,  New 
York,  brought  an  action  against  the  State  Bank  of 
Chicago,  in  the  County  Court  of  Cook  county,  in  trover 
for  the  conversion,  on  March  25,  1914,  of  a  certain 
bank  check  for  the  sum  of  $330.92.  The  check  was 
drawn  by  Hanchett  Paper  Company,  a  corporation 
having  its  principal  office  in  Chicago,  Illinois.  The 
defendant  filed  a  plea  of  the  general  issue.  The  case 
was  tried  before  the  court  without  a  jury  upon  a  stip- 
ulation of  facts.  The  court  found  the  defendant  not 
gnilty  and  entered  judgment  against  the  plaintiff  for 
costs. 

The  facts  as  stipulated  are,  in  substance  as  follows : 
On  March  13,  1914,  Claude  E.  Guile,  an  attorney  at 
law  at  Fulton,  New  York,  was  duly  authorized  by 
plaintiff  to  forward,  and  did  forward,  for  collection, 
to  Percival  Steele,  then  a  duly  licensed  attorney  at  law 
in  Chicago,  a  claim  of  plaintiff  against  said  Hanchett 
Paper  Company  for  the  sum  of  $616.26.  In  the  letter 
which  accompanied  the  claim.  Guile  stated  that  it  was 
important  to  his  client  (plaintiff)  that  the  collection 
of  the  claim  be  made  at  once  and  that  Steele  should 
"leave  no  stone  unturned  to  get  the  money,*'  and  re- 
quested Steele  to  wire  if  the  claim  was  not  paid  on 
presentation.  On  March  17th  Steele  wrote  Guile  that 
Hanchett  Paper  Company  had  stated  to  him  that  it 
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would  pay  all  or  one-half  of  the  account  by  Wednes- 
day, March  25th,  and  that  he  thought  it  advisable  to 
wait  until  that  date.  On  March  30th  Guile  wired  Steele 
inquiring  if  the  account  had  been  paid,  to  which  Steele 
wired  a  reply  and  also  wrote  a  letter  to  the  effect  that 
the  Hanchett  Paper  Company  had  given  him  a  check 
for  $330.92,  and  had  promised  payment  of  the  balance 
on  April  15th,  and  that  in  view  of  the  payment  he 
deemed  it  advisable  to  wait.  On  April  2nd  Guile  wired 
in  reply :  * '  Please  remit  amount  collected  North  End 
against  Hanchett  Paper  Company,  less  fees  and  less 
enough  to  start  action  on  balance.^'  Guile  on  the  same 
day  wrote  Steele,  confirming  the  telegram  and  saying : 
* '  Unless  these  debtors  will  promise  to  pay  the  interest 
on  this  account,  and  your  Sees  for  collection,  we  want 
you  to  bring  an  action  against  them  for  the  balance 
due  and  the  interest  on  the  whole  account  at  once." 
On  the  morning  of  April  3rd  Steele  died.  In  the  mean- 
time, on  March  25th,  the  Hanchett  Paper  Company 
had  delivered  to  one  Hoering,  a  duly  authorized  agent 
of  Steele,  its  check  for  $330.92,  payable  to  the  order  of 
**  North  End  Paper  Co.,^'  and  drawn  on  the  National 
City  Bank  of  Chicago,  where  it  then  had  funds  on 
deposit.  Hoering,  with  Steele  ^s  authority,  took  the 
check  to  the  defendant  bank,  where  for  a  long  time 
previously  Steele  had  had  a  checking  account,  and  in- 
dorsed the  check  ** North  End  Paper  Co.,'*  and  imme- 
diately thereunder,  ^'Percival  Steele,'*  and  deposited 
the  same  to  the  credit  of  Steele's  account  with  the 
defendant  bank,  and  said  check  was  regularly  paid 
through  the  Chicago  Clearing  House  on  March  26th. 
At  the  time  the  check  was  deposited  Steele's  account 
with  the  defendant  bank  was  overdrawn  in  the  sum  of 
$39.86.  Afterwards  checks  were  drawn  by  Steele  and 
charged  to  said  account,  and  at  the  time  of  his  death, 
April  3rd,  there  remained  to  his  credit,  including  the 
credit  of  said  check  for  $330.92,  the  sum  of  $113.99. 
Plaintiff  received  no  part  of  the  proceeds  of  said  check. 
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Counsel  for  plaintiff  contend  that  an  agent,  or  at- 
torney at  law,  employed  to  collect  a  claim  and  to  com- 
pound, discharge  and  give  releases  therefor,  who 
receives  in  payment  of  said  claim  a  check  payable  to  the 
order  of  his  client,  has  no  authority  to  indorse  said 
check  in  the  name  of  his  client  unless  such  authority 
is  expressly  given.  Counsel  for  defendant,  on  the 
other  hand,  contend  that,  under  the  facts  of  this  case, 
where  it  appears  that  Steele  was  employed  by  the  au- 
thorized agent  of  plaintiff  to  make  a  collection  for 
plaintiff  and  was  expressly  instructed  to  *' leave  no 
stone  unturned  to  get  the  money/'  and  that  plaintiff 
was  at  a  place  far  distant  from  where  Steele  and 
plaintiff  *B  debtor  resided,  Steele  had  at  least  implied 
authority  to  indorse  plaintiff  ^s  name  to  the  check  in 
question  received  in  due  course  of  his  employment, 
and  that  defendant  is  not  liable  to  plaintiff  in  the  pres- 
ent action. 

Under  all  the  facts  of  this  case  and  under  the  fol- 
lowing adjudicated  cases,  we  are  of  the  opinion  that 
the  trial  court  did  not  err  in  rendering  the  judgment 
in  favor  of  defendant.  {National  Ba/nk  of  Republic  v. 
Old  Town  Bank  of  Baltimore,  112  Fed.  726;  National 
Fire  Ins.  Co.  v.  Eastern  Building  £  Loan  Ass'n,  63 
Neb.  698 ;  Same  v.  Same,  65  Neb.  483, 485.)    In  the  case 

first  cited  the  facts  were  somewhat  similar  to  the 
facts  in  the  present  case.  A  Chicago  attorney,  named 
Fairman,  had  received  certain  checks  payable  to  the 
order  of  his  clients  in  payment  of  certain  sums  of 
money  which  they  had  employed  him  to  collect  and 
which  were  due  them  from  certain  executors.  He  in- 
dorsed the  checks  in  the  names  of  his  clients  and  de- 
posited them  to  the  credit  of  his  account  with  the 
National  Bank  of  the  Bepublic  of  Chicago  and  they 
were  subsequently  paid.  He  had  no  express  authority 
from  his  clients  to  indorse  any  of  said  checks,  aside 
from  such  authority  as  may  have  been  vested  in  him 
by  virtue  of  his  employment.    He  failed  to  pay  over 
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to  his  clients  all  of  the  money  due  them  and  suit  was 
brought  against  said  bank.  The  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Seventh  Circuit,  held 
that  there  could  be  no  recovery  against  said  bank,  and 
in  the  course  of  the  opinion  said  (pp.  727-729) : 

*'The  authority  to  collect  and  to  receive  from  the 
executors  the  amount  coming  to  the  distributees  in- 
cluded all  the  usual  means  of  executing  that  authority 
with  effect,  •  •  •  and  all  appropriate  modes  and 
reasonable  modes  are  deemed  to  be  within  the  scope 
of  the  authority  conferred.  •  •  •  The  authority 
is  limited  to  the  particular  subject,  but  should  be  con- 
strued to  effectuate  the  design  and  object.  The  au- 
thority of  an  attorney  in  the  course  of  a  litigation 
and  in  the  prosecution  and  collection  of  claims  has 
been  often  considered,  but  the  courts  have  not  at  all 
times  been  at  agreement.  •  •  •  There  appears  a 
tendency  to  relax  the  strict  limitation  of  implied  au- 
thority to  meet  the  necessity  of  prompt  action  in  mod- 
em business  methods,  particularly  when  client  and 
attorney  are  at  considerable  distance  from  each  other. 
After  all,  the  question  of  authority  must  depend,  as 
Mr.  Mechem  observes,  largely  upon  circumstances; 
and  'authority  to  do  a  given  act  carries  with  it  the 
implied  authority  to  do  those  things  which  are  neces- 
sary in  order  to  accomplish  the  main  end,  and  what  is 
necessary  must  be  determined  in  many  cases  by  refer- 
ence to  the  particular  facts. '  Mechem,  Ag.  sec.  816.  In 
the  case  at  bar,  Fairman,  the  attorney  for  the  legatees, 
alone  was  authorized  to  receive  from  the  executors  the 
amount  coming  to  the  distributees.  It  was  also  his 
duty  to  take  only  money  in  payment  of  the  claims. 
•  •  •  Fairman  was  authorized  to  collect  this  money, 
and  for  that  purpose  to  execute  these  indorsements 
upon  the  checks.  His  clients  were  scattered,  some  of 
them  in  distant  states.  *  *'  *  The  checks  were  not 
payment  to  him  of  that  amount.  They  were  but  a  con- 
venient mode  or  means  of  remitting  to  him  the  money 
collected.  *  •  •  We  do  not  mean  to  say  that  the 
implied  authority  of  an  attorney  authorizes  an  indorse- 
ment of  his  client's  name  in  such  way  as  to  bind  the 


Chicago — Fibst  Distbict — Maboh,  1916.       247 

PuBwaskiB  ▼.  Conrad  Seipp  Brewing  06.  et  al.,  198  111.  App.  247. 

dient  as  an  indorser,  but  that,  under  the  circumstances 
of  this  case,  Fairman  was  authorized  to  collect  the 
money  of  his  clients,  and  for  that  purpose  to  make 
these  indorsements  as  a  proper  means  to  that  end.  The 
indorsement  was  availing  to  protect  the  drawer  of  the 
check,  and  that  is  sufficient. ' ' 

We  think  that  the  decision  and  the  language  of 
the  opinion  are  particularly  applicable  to  the  facts  of 
the  present  case.  The  judgment  of  the  County  Court  is 
affirmed. 

Affirmed. 


Karl  PaswasklSy  Defendant  In  Error,  y.  Conrad  Seipp 
Brewing  Company  and  Math  Eersting,  PlaintilTs  in 
Error. 

Oen.  No.  19,492.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joskpr  B. 
Rtan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed 
March  9,  1916. 

Statement  of  the  Case. 

Action  by  Karl  Puswaskis,  plaintiff,  against  Conrad 
Seipp  Brewing  Company  and  Math  Kersting,  defend- 
arts,  to  recover  $750,  alleged  to  be  money  had  and  re- 
ceived by  defendants  without  consideration.  From  a 
verdict  and  judgment  for  $641.67  in  favor  of  defend- 
ant, the  plaintiff  brings  error. 

It  appeared  that  Kersting  executed  a  written  lease 
of  certain  premises  to  Puswaskis  to  be  used  for  saloon 
purposes,  dated  January  30,  1911,  for  a  period  from 
February  20,  1911  to  April  30,  1916,  at  a  rental  of 
$100  per  month.     Attached  thereto,  evidently  as  a 
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part  thereof,  was  a  separate  paper  by  which  the  lessee 
covenanted  with  the  lessor  to  use  in  and  about  said 
premises  only  such  draught  beer  as  the  lessor  might 
designate,  the  price  to  be  $5  per  barrel.  On  February 
8,  1911,  Ker sting  (who  was  manager  of  said  brew- 
ing company),  on  the  company's  writing  paper  con- 
taining its  letter  head,  wrote  Puswaskis,  and  referring 
to  the  lease  ^^ between  us*'  designated  said  company's 
beer  as  the  beer  to  be  used  on  the  premises. 

On  March  1, 1911,  he  again  wrote  Puswaskis  a  letter 
which  he  signed  as  manager,  in  which  he  referred  to 
said  provision  fixing  the  price  of  the  beer  and  to  a 
verbal  understanding  that  it  might  vary  with  the  rev- 
enue tax,  and  asked  for  confirmation  of  such  under- 
standing. 

An  arrangement  for  the  lease  was  made  on  January 
23,  1911.  A  memorandum  of  it,  signed  by  Kersting 
and  given  to  Puswaskis,  is  to  the  effect  that  the  latter 
was  to  pay  the  former  a  bonus  of  $500  for  said  lease, 
and  that  he  then  made  a  part  payment  of  $150  thereon, 
and  would  pay  the  balance  in  two  instalments,  which 
were  subsequently  paid  to  Kersting.  That  the  said 
sum  was  to  be  paid  as  a  ** bonus,"  as  stated  therein, 
was  corroborated  by  Kersting  and  another  witness' 
account  of  the  verbal  conversation  at  the  time  said 
receipt  or  memorandum  was  given,  against  which  in- 
terpretation there  was  Puswaskis'  evidence  that  the 
money  was  to  pay  for  ** bonds." 

Mechem  &  Bangs,  for  plaintiffs  in  error. 

Frank  P.  McGinn  and  Eobebt  D.  Meliok,  for  de- 
fendant in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deelslon. 

Assumpsit,  |  89* — when  evidence  insufflcient  to  eatablUh  joint 
UabiHty  of  principal  and  agent.  In  an  action  against  a  brewing 
company  and  its  manager  for  money  had  and  received  by  defendants 
without  consideration,  weight  of  evidence  held  to  show  that  the 
money  was  paid  to  the  brewing  company's  manager  in  accordance 
with  a  personal  contract  and  to  not  establish  joint  liability  of  the 
brewing  company  and  the  manager. 


William  A.  Naylgato  for  use  of  Tlrglllo  Clmlno,  De- 
fendant In  Error^  t.  AUessandro  Melone  and  Angela 
Melone^  Plaintiffs  in  Error. 

Gen.  No.  20,807.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
PBi7n)rnLuc,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  March 
9,  1916. 

Statement  of  the  Case. 

Garnishment  proceedings  by  William  A.  Navigato, 
for  the  use  of  Virgilio  Cimino,  plaintiff,  against  AUes- 
sandro Melone  and  Angela  Melone,  defendants,  based 
on  indebtedness  of  five  hundred  dollars  on  the  part 
of  Navigato  to  Cimino,  the  usee,  and  an  indebtedness 
of  two  hundred  arid  fifty  dollars  for  an  unpaid  real 
estate  commission  due  from  the  Melones  to  Navigato. 
From  a  judgment  for  plaintiff,  defendants  bring 
error. 

William  A.  Jennings,  for  plaintiffs  in  error. 

Brown  &  Navigato,  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

*8«e  nilD«is  NotM  DIsMt,  Vols.  XI  to  XT,  and  OmnolatlTe  Qaarterly,  Miin« 
itple  and  acctloii  mmlMr. 
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F.  M.  Woodsmall  Gonstnictlon  Co.  ▼.  Hall,  198  IlL  App.  250. 


Abstract  of  the  Deeisioii. 

AssiftmoENTS,  I  31* — when  agaignee  of  part  of  partnerMhip  4eht 
may  9ue  alone  a$  plaintiff  in  gamiahwient  action.  Where  a  com- 
misaion  for  the  aale  of  real  estate  is  due  a  partaenhip  eoasSatiiig 
of  two  penons,  and  one  partner  aaeigns  his  intereat  to  the  other 
the  latter  has  the  right  to  sue  therecm  in  his  own  name  in  a 
sarnishment  action  under  the  Practice  Act,  sec  18  ( J.  4  A.  f  S655), 
without  Joining  his  partner. 


F.  M.  Woodsmall  Construction  Company,  Defendant  In 
Error,  t.  Dr.  George  F.  Hall,  Plaintiff  in  Error. 

Gen.  No.  21,085. 

1.  Municipal  Coubt  or  Chicaqo,  |  14* — when  jury  may  not  con- 
aider  inconaiatency  of  grounda  of  defenae  in  affldavita  of  merita  or 
defenae.  Inconsistency  of  grounds  of  defense  contained  in  afD- 
davits  of  merits  or  defense  filed  in  Municipal  Court  of  Chicago  is 
not  a  matter  for  the  jury's  consideration. 

2.  Municipal  Coubt  of  Chicago,  f  14* — when  affldavita  of  merits 
or  defenae  not  admiaaihle  in  evidence.  Affidavits  of  merits  or 
defense  filed  in  action  in  Chicago  Municipal  Court,  two  of  which 
had  been  stricken,  were  not  admissible  in  evidence  before  the 
jury  in  such  action,  to  impeach  the  defendant  who  had  filed  them, 
on  the  theory  that  they  were  inconsistent  and  made  in  bad  faith, 
and  that  defendant's  testimony,  which  confilcted  with  plaintifTs, 
was  on  that  account  less  reliable,  nor  were  they  admissible  for  any 
other  purpose,  but  were  calculated  to  be  prejudicial  to  defendant 
in  the  weight  the  jury  gave  to  material  evidence. 

irrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  JoHif  J. 
RooNCj,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reversed  and  remanded.  Opinion  filed 
March  9,  1916. 

William  Gillespie,  for  plaintiff  in  error. 

Mathbb  &  HuTsoN,  for  defendant  in  error ;  William 
A.  Sheehan,  of  counsel. 

•See  nilBoi*  N«t««  Diaest,  Vols.  XI  to  XV,  and  OmnvlatlT*  Quarterly,  mam 
t«pl«  aod  Metfon  svailMr. 
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Mb.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  the  balance  of 
the  contract  price  for  building  a  cement  fence.  The 
jury  rendered  a  verdict  in  favor  of  plaintiff,  the  Con- 
stmction  Company,  for  $802.50,  and  judgment  was 
entered  thereon. 

Defendant  Hall  claimed  and  sought  to  show  that 
the  work  was  not  done  in  a  careful,  workmanlike  man- 
ner, and  that  there  was  faulty  construction  in  laying 
a  foundation  of  insufficient  depth  so  that  the  frost 
cracked  the  cement.    * 

There  was  direct  conflict  of  evidence  between  plain- 
tiff's president  and  defendant  as  to  conversations  had 
between  them  bearing  on  their  arrangement  and  the 
liabiUty  of  the  cement  to  crack.  The  former  said 
he  told  defendant  that  cement  laid  on  a  two-foot  foun- 
dation, such  as  the  plans  used  called  for,  was  liable 
to  crac^,  and  defendant  denied  that  he  was  so  informed. 
Their  evidence  was  somewhat  conflicting  on  other 
points  so  that  the  jury's  verdict  may  have  been  de- 
termined on  the  question  of  their  respective  credibil- 
ity., On  the  points  of  difference  the  evidence  was  so 
dose  as  to  render  it  important  that  improper  and 
prejudicial  evidence  calculated  to  affect  such  question 
should  not  have  been  received  or  should  have  been 
excluded.    But  evidence  of  that  sort  was  admitted. 

Defendant  filed  three  affidavits  of  merits  or  defense. 
The  first  two  had  been  stricken.  The  three  were  of- 
fered and  received  in  evidence,  but  not  on  the  theory 
that  any  one  of  them  set  up  admissions  against  de- 
fendant's interests.  In  fact  none  did.  Nor  were  they 
used,  nor  admissible  in  this  case  for  use,  in  the  usual 
way  of  impeachment.  It  is  difficult  to  see,  however, 
that  they  could  have  been  considered  for  any  other 
purpose.  They  were  admitted  on  the  theory  of  their 
"inconsistency,"  as  stated  by  the  court  in  the  hear- 
ing of  the  jurjr,  and  while  the  record  shows  the  court 
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Rinaker  et  al.  v.  American  Bond  ft  Mortg.  Co.,  198  111.  App.  252. 

said  it  would  instruct  the  jury  thereon  and  no  instruc- 
tions are  saved  in  the  record,  still  as  they  were  inad- 
missible, the  instructions,  whatever  they  were,  could 
not  cure  the  error  of  permitting  them  to  go  to  the 
jury  for  any  purpose.  Inconsistency  of  pleadings  is 
not  a  matter  for  the  jury's  consideration.  Different 
grounds  of  defense  were  stated  in  the  different  affi- 
davits. What  influence  they  had  on  the  jury  cannot 
be  determined.  But  the  juiy  may  have  reasoned  that 
the  defenses  in  the  different  affidavits  were,  as  the 
court  intimated,  inconsistent,  and  therefore  made  in 
bad  faith,  and  hence  that  defendant's  testimony  was 
less  reliable  on  that  account.  We  can  conceive  of  no 
other  purpose  of  their  introduction  than  to  impeach 
defendant's  credibility,  or  of  any  other  significance  a 
jury  would  attach  to  them.  As  they  were  admissible 
for  no  purpose  and  calculated  to  be  prejudicial  to  de- 
fendant in  the  weight  the  jury  gave  to  material  evi- 
dence, there  should  be  a  new  trial. 

Reversed  and  remanded. 


Lewis  Binaker  and  Gnstay  E.  Beerly,  Defendants  in 
Error,  y.  American  Bond  &  Mortgage  Company, 
Plaintiff  in  Error. 

Gen.  No.  21,188.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Cliicago;  the  Hon.  Habrt  M. 
Fishes,  Judge,  presiding.  Heard  in  the  Branch  AppeUate  Court 
at  the  March  term,  1915.    Affirmed.     Opinion  filed  March  9,  1916. 

Statement  of  the  Case. 

Intervening  petition  to  enforce  lien  for  attorney's 
fees  of  Lewis  Einaker  and  Gustav  E.  Beerly,  attor- 
neys at  law,  against  the  American  Bond  &  Mortgage 
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Company,  which  was  defendant  in  a  suit  brought  by- 
Tiny  Johnson,  plaintiff.  Fronl  an  order  directing  the 
defendant  to  pay  petitioners  $150,  defendant  brings 
error. 

Petitioners  were  employed  by  one  Tiny  Johnson  to 
prosecute  a  claim  against  the  American  Bond  &  Mort- 
gage Company.  One  of  them  acting  for  his  firm  did 
considerable  work  to  effect  a  settlement  of  the  claim 
before  bringing  suit  therefor.  A  suit  was  finally  com- 
menced in  which  his  said  firm  and  another  firm  (the 
attorneys  for  the  American  Bond  &  Mortgage  Com- 
pany in  this  appeal)  appeared  as  attorneys  of  record. 
Most,  if  not  all  of  the  work  connected  with  the  liti- 
gation thereafter  was  conducted  by  the  latter  firm, 
resulting  in  a  judgment  against  the  American  Bond 
&  Mortgage  Company  for  $2,650. 

After  commencement  of  the  suit  and  prior  to  the 
rendition  of  the  judgment,  the  petitioners  served  no- 
tice in  due  form  on  such  judgment  debtor  of  their 
claim  to  an  attorney's  lien  under  the  statute  for  the 
services  they  had  performed  and  were  to  perform  in 
the  matter,  and  filed  an  intervening  petition  in  said 
cause  to  enforce  said  lien.  On  the  hearing  thereof, 
the  American  Bond  &  Mortgage  Company  was  ordered 
adjudged  and  directed  to  pay  petitioners  $150. 

There  was  evidence  that  the  services  rendered  by 
petitioners  were  worth  that  sum.  It  was  contended 
that  the  contract  between  petitioners  and  said  John- 
son called  for  an  entire  service,  including  prosecution 
of  the  suit,  and  that  they  abandoned  the  contract  and 
thereby  lost  all  right  to  compensation.  This  arose 
over  the  fact  that  the  other  legal  firm  was  called  in 
to  aid  defendants  in  error  about  the  time  the  suit 
was  commenced  and  conducted  the  trial  without  as- 
sistance from  petitioners.  Apparently  the  other  firm 
was  expected  to  conduct  the  trial,  but  it  did  not  appear 
that  petitioners  did  not  perform  all  the  services  their 
client  expected  of  them. 

WiXiBON  &  May,  for  plaintiff  in  error, 
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Honrlts  y.  SliuiMd,  1»%  lU.  App.  254. 

GusTAv  E.  Beeblt,  pro  $e  and  Boy  S.  Oaskeu.,  for 
defendants  in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 

court. 

Abstract  of  the  Decision. 

Attorney  and  cuent,  |  138* — when  attorney  entitled  to  Hen  for 
services.  Where  attorneys  at  law  filing  an  intenrenin^  petition 
to  enforce  lien  for  attorneys'  tees  were  employed  to  prosecute  a 
claim  and  did  considerable  work  to  effect  a  ecttlement  of  same,  after 
which  a  suit,  in  which  the  petition  was  filed,  was  brought  by 
other  attorneys  on  such  claim,  and  it  did  not  appear  that  petitioners 
did  not  perform  all  the  services  their  client  expected  of  tiiem, 
held  that  such  services  on  account  of  such  claim  and  cause  of 
action  were  sufficient  to  give  a  lien,  within  the  purview  of  the 
statute,  in  such  action. 


Jacob  Horvitz,  Defendant  in  Error,  t.  Nathan  Shan- 

feld,  Plaintiff  in  Error. 

Gen.  No.  21,174.    (Not  to  be  reported  in  fulL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbank  H. 
Gbaham,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  Bilarch  term,  1915.    Afllrmed.    Opinion  filed  March  9,  ]91€. 

Statement  of  the  Case. 

Action  of  forcible  detainer  by  Jacob  Horvitz,  plain- 
tiff, against  Nathan  Shanfeld.  The  court  directed  a 
verdict  for  plaintiff  and  gave  judgment  for  possession 
of  the  premises,  from  which  defendant  brings  error. 

The  lease  under  which  Nathan  Shanfeld,  the  de- 
fendant, held  the  premises  was  in  writing  and  under 
seal.    The  rent  was  payable  monthly  in  advance  and 

•See  niinols  Notes  Digest,  VoU.  XI  to  XV,  mi4  CamnlsttTo  Qwuterly,  smm 
topic  and  section  nvmber. 
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had  been  paid  from  time  of  entry  until  November, 
1914.  Defendant  refusing  to  pay  the  rent  for  that 
month  on  demand  therefor,  a  five  days'  notice  was 
dxdy  served,  and  on  November  11th,  a  suit  for  forcible 
detainer  was  begun  in  the  Municipal  Court  of  Chi- 
cago, and  on  account  of  failure  to  pay  the  December 
rent  on  demand  therefor,  made  December  14th,  the 
suit  at  bar,  without  further  notice,  was  begun  Decem- 
ber 16,  1914.  After  institution  of  and  before  judg- 
ment in  the  suit  at  bar,  plaintiff  took  a  nonsuit  in  the 
former.  Defendant  asked  for  dismissal  of  the  latter 
suit  because  the  former  was  pending  when  the  suit  at 
bar  was  begun. 

At  the  trial  the  grounds  of  defense  were  (1)  that 
defendant  had  not  been  given  complete  possession  of 
the  premises  leased,  he  claiming  that  a  room  of  the 
basement  had  been  withheld  from  him  and  contained 
goods  of  the  plaintiff  which  plaintiff  on  request  had 
failed  to  remove;  and  (2)  that  when  he  paid  the  Octo- 
ber rent  plaintiff  made  a  verbal  agreement  that  he 
could  stay  and  pay  no  more  rent  until  plaintiff  gave 
him  possession  of  the  basement.  Defendant  admitted 
that  before  the  suit  at  bar  was  begun,  plaintiff  put 
a  lock  on  the  basement  and  left  the  key  with  him,  which 
he  refused  to  take  because  plaintiff  had  not  removed 
said  goods  therefrom.  There  was  also  uncontradicted 
evidence  that  defendant  refused  to  permit  plaintiff's 
agent,  sent  there  for  that  purpose,  to  remove  the  goods 
from  such  room. 

WnjiiAM  L.  Mabtin,  for  plaintiff  in  error. 

BsBNBTEiN,  GnossMAN  &  ZoLLA,  for  defendant  in  er- 
ror. 

Mb.  Justice  Barnes  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deeision. 

1.  ABATuaciTT  AivD  BEvivAL,  f  48^ — When  motion  to  dUmisM  be- 
cause of  pendency  of  prior  action  properly  denied.  A  motion  in  a 
suit  of  forcible  detainer  to  dismiss  same  because  of  the  pendency 
of  a  prior  suit  is  properly  denied,  where  the  plaintiff  after  the 
institution  of  the  second  suit  but  before  Judgment  took  a  nonsuit 
in  the  former  suit. 

2.  FoBCiBLE  E5TBT  A19D  DETAINER,  |  22^ — wtuU  constitutes  Suffi- 
cient possession.  Where  defendant  in  action  of  forcible  detainer 
contended  that  he  had  not  been  given  complete  possession  of  the 
premises  leased  because  a  room  in  the  basement  was  withheld 
from  him  and  contained  goods  of  the  plaintifF  which  plaintiff  on 
request  had  failed  to  remove,  held  in  view  of  delivery  of  key  to 
such  room  by  plaintiff  to  defendant  and  the  refusal  of  defendant 
afterwards  to  permit  plaintiff^s  agent  to  remove  such  goods,  that 
the  defense  of  want  of  possession  was  without  foundation. 

3.  Lajvdlobd  and  tenant,  S  55* — when  oral  agreement  for  lum- 
payment  of  rent  unavforceable.  In  an  action  of  forcible  detainer 
of  leased  premises  where  defendant  contended  that  plaintiff  ver^ 
bally  agreed  with  him  that  he  could  stay  and  pay  no  more  rent 
until  plaintiff  gave  him  possession  of  the  basement,  a  room  in 
which  defendant  contended,  contrary  to  the  evidence,  was  withheld 
from  him,  such  agreement  was  nudum  pactum,  without  considera- 
tion, and  so  long  as  the  contract  contained  in  the  lease  under  seal 
remained  executory,  the  plaintiff  had  the  right  to  repudiate  the 
parol  agreement  and  claim  the  full  amount  of  rent. 

4.  Tbiax,  I  191* — when  verdict  properly  directed.  There  being 
no  evidence  that  warrants  a  finding  of  the  issues  of  fact  for  the 
defendant,  no  error  in  the  rulings  of  the  court  and  no  complaint 
concerning  instructions,  a  verdict  for  plaintiff  is  properly  directed. 

5.      FV)BCIBLE  ENTBT   AND  DCTAINER,    §   31* — When  nOtiC€  tO  quit  not 

necessary  as  prerequisite  to  maintenance  of  action.  In  an  action 
of  forcible  detainer  where  the  terms  of  the  lease  expressly  waive 
notice  and  demand,  a  contention  that  the  lease  sued  on  was 
terminated  by  bringing  a  prior  action  of  forcible  detainer  which 
was  dismissed,  and  that  the  action  at  bar  would  not  lie  until  after 
the  statutory  notice  to  quit,  is  not  tenable,  as  no  notice  or  demand 
is  necessary. 

6.  New  trial,  |  81* — when  oral  motion  for  new  trial  may  be 
overruled  without  allowing  additional  time  for  presentation.  Over- 
ruling an  oral  motion  for  new  trial  at  the  close  of  the  case  without 
allowing  additional  time  for  its  presentation  deprived  defendant 
of  no  right  and  was  not  an  abuse  of  discretion. 

•See  lUlnols  Notes  Divest,  Vols.  XI  to  XV,  and  Onmnlattvo  QMrteriy,  mmm 
topic  and  section  namber. 
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Albrecht  v.  Finger,  198  111.  App.  267. 


Augusta  Albrecht  et  aL,  Plaintiffs  in  Error,  t.  Joseph 
Finger  et  al.,  Defendants  in  Error. 

Gen.  No.  21,202.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
H.  Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  Bfiarch  term,  1915.    Affirmed.    Opinion  filed  March  9,  1916. 

Statement  of  the  Case. 

Action  under  Dramshop  Act  (Hurd's  Rev.  St.,  ch. 
43,  J.  &  A.  Tf  4600  et  seq.)j  brought  by  Augusta  Al- 
brecht and  others,  plaintiffs,  against  Joseph  Pinger, 
and  others,  defendants.  From  a  judgment  against 
them,  plaintiffs  bring  error. 

I.  W.  FoLTz  and  Wiixiam  C.  Dunn,  for  plaintiffs  in 
error. 

Day  &  GuENTHER,  W.  H.  Nblms  and  F.  P.  Drennan, 

for  defendants  in  error. 

Mb.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Appeal  and  erbob,  |  1186* — when  question  of  appUcahiUty  of  in- 
itructions  vHll  not  he  reviewed.  Under  a  record  which  consists 
of  mere  abstract  questions  of  law  and  which  contains  neither  evi- 
dence nor  a  certificate  of  the  trial  judge  as  to  what  it  tended  to 
prove,  nor  anything  to  determine  the  applicability  of  instructions 
complained  of,  the  Appellate  Court  will  not  be  Justified  in  review- 
ing the  case  unless  they  can  determine  that  the  instructions  are 
vicious  under  any  and  all  circumstances. 

•See  DUBels  Notee  Diseet,  Vole.  XI  to  XT,  and  Comalative  Qvaiterly, 
t^le  and  eecttoB  Bnmber. 
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Strasshelm  et  al.  v.  Reuttinger,  198  IlL  App.  258. 


Henry  E.  Strasshelm  and  Adolph  S.  Boerieke,  trading 
as  Henry  E.  Strasshelm  &  Company,  Defendants  in 
Error,  y.  John  G.  Beuttlnger,  Plaintiff  In  Error. 

Gen.  No.  21,240.    (Not  to  be  reported  In  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Rufus  F. 
Robinson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reyersed  and  Judgment  here.  Opinion 
filed  March  9,  1916. 

Statement  of  the  Case. 

Action  by  Henry  E.  Strasshelm  and  Adolph  S. 
Boerieke,  trading  as  Henry  E.  Strassheim  &  Company, 
plaintiffs,  against  John  C.  Renttinger,  defendant,  for  a 
commission  of  $143.75  on  account  of  furnishing  a  pro- 
spective purchaser  with  whom  defendant  entered  into 
a  written  contract  to  sell  a  certain  lot.  From  a  judg- 
ment for  plaintiffs,  defendant  brings  error. 

Against  defendant's  denial  of  an  agreement  to  pay 
a  commission  was  the  testimony  of  plaintiff  Strassheim 
and  his  clerk  or  agent,  who  began  the  negotiations,  and 
the  recognition  in  said  written  contract  of  the  vendor's 
obligation  to  pay  his  broker  a  commission.  Defendant 
fixed  his  price  at  $3,750  and  agreed  to  pay  a  commis- 
sion of  two  and  one-half  per  cent,  thereon  ($93.75). 
Plaintiffs  drew  the  contract  and  in  it  designated  the 
purchase  price  as  $3,800  with  a  mutual  understanding 
between  plaintiffs  and  defendant  that  the  excess  of 
$50  was  to  go  to  plaintiffs,  though  the  purchaser  sup- 
posed that  $3,800  was  the  actual  purchase  price.  The 
contract  provided  for  a  deposit  of  $200  with  plaintiffs 
as  earnest  money  to  be  retained  by  defendant  as 
liquidated  damages  in  case  the  purchaser  failed  to  per- 
form, and  if  retained  was  to  be  applied  **  first,  to  the 
payment  of  any  expenses  incurred  for  the  vendor  by 
his  agent  in  said  matter,  and  second  to  the  payment 


Chicago — ^Fikst  Distbict — March,  1916.        259 


Strasshelm  et  al.  t.  Reuttinger,  198  111.  App.  258. 


of  vendor's  broker  of  a  commission  of  $143.75  for  serv- 
ices in  procuring  this  contract,  rendering  the  overplus 
to  the  vendor.'*  Because  of  the  failure  of  defendant  to 
furnish  an  abstract  in  accordance  with  the  terms  of  the 
contract,  the  purchaser  demanded  of  and  received  from 
plaintiffs  the  return  of  said  earnest  money. 

EvEEETT  &  McGoNiGLE,  for  plaintiff  in  error;  John 
C.  Everett,  of  coimseL 

WmuAM  G.  Wise,  for  defendants  in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bbokebs,  f  88* — when  evidence  sufficient  to  sustain  finding 
that  vendor  agreed  to  pay  brokers  a  commission.  In  an  action 
for  commission  due  plaintiffs,  as  real  estate  brokers,  where  it 
appeared  that  against  defendant's  denial  of  agreement  to  pay  such 
commission  there  was  testimony  of  plaintiff  and  his  clerk  or  agent 
who  began  the  negotiations,  and  a  recognition  in  the  contract  of 
defendant  to  sell,  on  which  the  action  was  based,  that  the  vendor 
was  obliged  to  pay  such  broker  a  commission,  evidence  held  suffi- 
cient to  sustain  a  finding  that  defendant  agreed  to  pay  plaintiffs  a 
commiBsion. 

2.  BBOKEsa,  I  61* — when  liability  of  vendor  not  affected  by  de- 
ception of  purchaser  by  brokers.  In  an  action  by  a  real  estate 
broker  for  his  commission  against  the  vendor  of  property  where 
there  was  an  agreement  between  the  broker  and  vendor  that, 
unknown  to  the  purchaser,  a  certain  sum  out  of  the  supposed 
purchase  price  was  to  go  to  such  broker,  the  apparent  deception  of 
the  purchaser  does  not  affect  the  vendor's  liability. 

3.  Bbokxbs,  f  66* — when  only  entitled  to  additional  commission. 
Where  a  real  estate  broker  is  entitled  to  a  certain  sum  in  addition 
\j^  his  stipulated  commission  only  in  case  the  contract  of  sale  is 
consummated  and  the  entire  purchase  price  paid,  or  in  the  event 
that  a  certain  sum  as  earnest  money  is  retained  as  liquidated 
oamages  under  the  terms  of  such  contract  of  sale,  and  neither  of 
such  events  happens,  he  is  entitled  to  recover  only  such  stipulated 
commission. 

*Sce  niiBols  Notes  DlgMt,  VoU.  XI  to  XT,  And  CnmiilatiTo  Quarterlj,  same 
topic  pad  wetloa  nmnbef. 
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Alfred  S.  Oreiner,  Appellee,  t.  PennsylTania  Comptny, 

Appellant. 

Oen.  No.  21,278.    (Not  to  be  reported  in  full.) 

Appeal  to  the  Clrcnit  Court  of  Cook  county;  the  Hon.  Habrt  C. 
MoBAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reversed  with  finding  of  fact  Opinion 
filed  March  9,  1916.    Rehearing  denied  March  21,  1916. 

Statement  of  the  Case. 

Action  by  Alfred  S.  Oreiner,  plaintiff,  against  the 
Pennsylvania  Company,  defendant,  on  a  daim  for 
damages  to  plaintiff's  automobile  resulting  from  a 
collision  with  defendant 's  train  at  a  public  crossing  in 
Indiana.  From  a  judgment  for  $900  in  favor  of  plain- 
tiff, defendant  appeals. 

Plaintiff  charged  negligence  generally  in  operating 
the  train,  and  specifically  in  disregarding  his  signal  of 
danger  and  in  maintaining  a  crossing  of  inadequate 
width. 

Plaintiff  at  night  was  unable  to  move  his  automobile 
from  defendant's  tracks  and  detaching  the  tail  light 
therefrom,  which  gave  a  dim  red  light,  he  ran  west- 
ward along  defendant 's  tracks  towards  the  train  which 
approached  from  the  west  at  an  estimated  speed  of 
from  50  to  60  miles  an  hour.  The  distance  he  had  run 
when  he  waved  the  lamp  at  the  train  was  disputed.  The 
engineer,  who  could  stop  his  train  within  about  1,000 
feet,  applied  his  emergency  brakes  and  stopped  the 
train  with  its  rear  end  at  a  point  estimated  at  from  50 
to  250  feet  beyond  the  crossing  where  it  had  struck 
plaintiff's  automobile. 

About  400  feet  west  of  the  crossing  was  a  semaphore 
showing  a  white  signal  for  a  clear  way,  and  pursuant 
to  the  company's  rules  the  engine  crew  called  the  sig- 
nal ** white"  to  each  other  when  they  saw  it.    About 
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800  or  900  feet  west  of  the  crossing  was  a  whistling 
post  where  the  whistle  was  given  for  the  crossing. 
Both  the  engineer  and  fireman  testified  that  they  did 
not  see  plaintiff  until  jnst  before  he  stepped  from  in 
front  of  the  train,  which  plaintiff  said  was  when  it 
was  30  feet  away;  that  they  were  then  about  500  or 
600  feet  from  the  crossing.  Plaintiff  estimated  the 
distance  at  1,200  feet,  and  one  of  his  witnesses  judged 
it  was  *4n  the  neighborhood  of  1,000  feet  or  a  quarter 
of  a  mile,*'  and  the  other  at  ** about  a  quarter  of  a 
mile*'  but  admitted  that  he  *'did  not  see  how  anybody 
could  judge  the  distance  at  night  to  an  accurate  point.*' 

LoBscH,  ScoFiBLD  &  LoEscH,  for  appellant. 

Fbedbbic  B.  Db  Young  and  Wiley  W.  Mills,  for  ap- 
pellee. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslbn. 

1.  Atttomobiles  and  0ABAGE8,  |  3* — When  evidence  of  driver  of 
automobile  insufjflcient  to  establish  distance  from  automobile  to 
point  where  train  was  signaled.  In  an  action  for  damages  for 
injury  caused  by  defendant's  train  to  plaintlfTs  automobile,  where 
plaintiff  alleges  that  defendant  disregarded  his  stop  signal  and  the 
burden  rested  upon  him  of  fixing  the  distance  he  had  advanced 
along  defendant's  tracks  when  he  gave  such  stop  signal,  and  his 
estimate  was  formed  under  circumstances  of  excitement  and  con- 
cern, in  the  nighttime,  with  no  fixed  objects  at  definite  distances  for 
comparison,  and  this  estimate  was  contradicted  by  equally  credible 
evidence  given  by  persons  shown  to  be  more  familiar  with  the 
location  and  whose  dally  occupation  required  them  to  exercise 
knowledge  of  distances,  held  that  plaintiff's  estimate  did  not  afford 
a  sound  basis  upon  which  to  base  a  verdict. 

2.  Automobiles  and  gabaoes,  S  3* — when  evidence  insufficient  to 
establish  negligence  in  failing  to  stop  train  so  as  to  prevent  col- 
lision with  autom4)bile.     In  an  action  for  damages  for  injury  to 

•Sm  Illinois  Notes  Dlsest,  Vols.  XI  to  W,  «iid  Cainul«Uve  Quarterlj,  smuo 
tople  and  soctlon  nmnbor. 
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plaintiff's  automobile  caused  by  defendant's  train  at  a  crossing, 
where  it  appeared  that  the  train  could  be  stopped  at  a  distance 
of  about  1,000  feet;  that  it  was  dark  at  time  of  the  accident;  that 
the  speed  of  the  train  was  about  a  mile  a  minute;  that  the  rail- 
road signal  in  the  vicinity  was  set  for  a  clear  way;  that  plaintiff's 
lamp  with  Which  he  endeavored  to  signal  gave  dim  light  which 
might  have  been  passed  unobserved  while  defendant's  servants  were 
watching  for  block  signals;  that  distances  in  question  are  mere 
estimates,  a  slight  variation  from  which'  would  change  the  entire 
ground  for  a  charge  of  negligence,  provided  brakes  were  promptly 
applied,  held  that  a  finding  of  negligence  of  defendant  was  con- 
trary to  the  weight  of  the  evidence. 


J.  B.  Newport  and  Earl  L.  Cook,  trading  as  J.  B.  New- 
port Lumber  Company,  Appellees,  t.  John  S.  He- 
Pherson  and  Balph  T.  McPherson,  trading  as 
McPherson  Brothers,  and  J.  0.  Nessen  Lumber 
Company  (Garnishee),  Appellants. 

Gen.  No.  21,296. 

1.  Appeal  and  ebbob,  |  1343  ♦ — when  it  toill  he  presumed  that 
shortest  time  allowed  "by  statute  to  file  appeal  bond  toas  given. 
Where  no  time  is  specified  within  which  to  file  an  appeal  bond, 
it  is  assumed  that  the  time  given  was  twenty  days,  the  shortest 
time  allowed  by  the  statute. 

2.  Appeal  and  ebbob,  §  671* — when  basis  for  order  nunc  pro 
tunc  allowing  filing  of  appeal  bond  does  not  exist.  Where  on  Febru- 
ary 16th,  twenty-nine  days  after  allowing  the  appeal,  the  court 
on  motion  of  defendant  entered  an  order  nunc  pro  tunc  allowing 
forty  days  from  January  18th  in  which  to  file  the  bond,  and  the 
order  does  not  appear  to  have  been  made  to  supply  any  omission 
from  the  record,  where  the  court  does  not  on  such  later  date  actu- 
ally make  an  order  of  that  character  that  the  clerk  omits  to  enter, 
there  is  no  basis  for  an  order  nunc  pro  tunc. 

3.  Appeal  and  ebbob,  §  723 ♦ — when  record  must  show  authority 
to  enter  order  nunc  pro  tunc  allowing  filing  of  appeal  bond.  Facts 
supporting  authority  to  enter  an  order  nunc  pro  tunc,  allowing  the 

•See  Illinois  Notes  Dlirest,  VoU.  XI  to  XV.  and  Cumnlattro  Quarterly, 
t09io  and  section  number. 
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filing  of  an  appeal  bond  within  forty  days,  must  affirmatively  ap- 
pear of  record. 

4.  Appeal  ai^d  erbob,  §  671^ — ichen  trial  court  no  jurisdiction  to 
extend  time  for  filing  bond.  Where  the  time  for  filing  an  appeal 
bond  expires  on  a  certain  date,  the  court  has  no  Jurisdiction  there- 
after, even  within  the  thirty  days  it  retained  control  over  the  judg- 
ment, to  extend  the  time  for  filing  the  bond  by  a  nunc  pro  tunc 
order. 

5.  Appeal  and  ebbob,  §  667 • — when  appeal  is  not  perfected  he- 
cause  of  defective  appeal  bond.  Even  though  an  appeal  bond  is 
filed  within  the  period  designated,  if  it  is  not  approved  as  shown 
by  the  indorsement  of  the  judge  until  after  such  period  has  ex- 
pired, there  is  a  failure  to  perfect  the  appeal. 

6.  Appeal  and  ebbob,  §  13* — when  right  of  appeal  exists.  The 
statute  granting  right  to  appeal  must  be  strictly  complied  with, 
and  it  manifestly  contemplates  the  approval  of  the  bond  before  it 
is  filed  within  the  period  allowed  by  the  court  for  such  filing. 

7.  Appeal  and  ebbob,  §  667* — when  signature  of  judge  to  appeal 
bond  must  he  affixed.  The  procedure  with  regard  to  the  period 
during  which  an  appeal  bond  is  filed  is  not  analogous  to  that  which 
justifies  the  judge's  retention  of  a  bill  of  exceptions  after  the  period 
for  filing  the  same  before  afllxing  his  signature. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
Sielk,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Appeal  dismissed.  Opinion  filed  March 
9,  1916.    Rehearing  denied  March  29,  1916. 

Adams,  Cebws,  Bobb  &  Wescott,  for  appellants. 
SoBOBOFF  &  Newman,  for  appellees. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Motion  is  made  by  appellees  to  dismiss  the  appeal 
herein,  which  was  prayed  and  allowed  January  18, 
1915,  from  a  judgment  of  the  Municipal  Court  of  Chi- 
cago rendered  the  same  day.  No  time  was  specified 
within  which  to  file  the  appeal  bond.  In  such  a  case  it 
is  assumed  that  the  time  given  was  twenty  days,  the 
shortest  time  allowed  by  the  statute.  {Bairstow  v. 
New  York  Life  Ins.  Co.,  148  111.  App.  186.) 

*8«e  minolt  Mot««  Dlffett,  Vols.  XI  to  XV,  and  CumnlatlTe  Qaarterly,  Mune 
t«9la  and  Meftlon  ninnbor. 
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On  February  16th,  twenty-nine  days  after  allowing 
the  appeal,  the  eonrt  on  appellants'  motion  entered  an 
order  nunc  pro  time  allowing  forty  days  from  Janu- 
ary 18th,  in  which  to  file  the  bond.  The  order  does 
not  appear  to  have  been  made  to  supply  any  omission 
from  the  record.  If  the  court  did  not  on  January  18th 
actually  make  an  order  of  that  character  that  the  clerk 
omitted  to  enter,  there  was  no  basis  for  an  order  nunc 
pro  tunc  {lAndauer  v.  Pease,  192  111.  457),  and  facts 
supporting  authority  to  enter  such  an  order  must 
affirmatively  appear  of  record.  {People  v.  Rosenivald, 
266  HI.  548.)  As,  therefore,  the  time  for  filing  the  bond 
expired  twenty  days  after  January  18th,  viz.,  on  Febru- 
ary 7th,  the  court  had  no  jurisdiction  thereafter,  even 
within  the  thirty  days  it  retained  control  over  the  judg- 
ment {Grubb  V.  Milan,  249  111.  456),  to  extend  the  time 
for  filing  the  bond.  This  was  settled  beyond  all  ques- 
tion in  Hill  V.  City  of  Chicago,  218  111.  178. 

But,  even  if  the  court  had  not  lost  jurisdiction  to 
enter  the  order  of  February  16th,  and  even  though  the 
bond  was  filed  February  27th,  the  last  day  of  the  period 
fixed  thereby,  still  as  the  bond  was  not  approved  (as 
shown  by  the  indorsement  of  the  judge  thereon)  until 
February  28th,  forty-one  days  after  January  18th, 
there  was  a  failure  to  perfect  the  appeal,  which  re- 
quired the  approval  as  well  as  the  filing  of  the  bond 
within  the  time  allowed  therefor.  {Phoenix  Ins.  Co. 
V.  Hedrick,  69  111.  App.  184.)  The  statute  granting 
the  right  of  appeal  must  be  strictly  complied  with 
{Hill  V.  City  of  Chicago,  supra)  j  and  it  mapifestly  con- 
templates what,  so  far  as  we  have  knowledge,  has  al- 
ways been  the  practice,  the  approval  of  the  bond  before 
it  is  filed ;  and  the  procedure  with  regard  thereto  is  not 
as  appellants  contend  analogous  to  that  which  justifies 
the  judge's  retention  of  a  bill  of  exceptions  after  the 
period  for  filing  the  same  before  affixing  his  signature. 
The  appeal  will  be  dismissed. 

Appeal  dismissed. 


m 
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Opinion  on  Application  fob  Rehearing. 

Mr.  Justice  Barnes  :  Since  entering  the  order  dis- 
missing this  appeal  appellants  have  filed  a  corrected 
transcript  of  record  showing  the  bond  was  approved 
on  February  27th  instead  of  February  28th,  and  have 
asked  for  a  rehearing.  While  that  part  of  our  opinion 
as  to  the  approval  of  the  bond  has  no  application  to 
the  record  as  corrected,  that  part  of  it  relating  to  the 
want  of  power  to  extend  the  time  for  filing  the  bond 
was  controlling  of  the  question,  and  finding  no  occasion 
for  changing  our  views  the  petition  for  a  rehearing  will 
be  denied. 

Rehearing  denied. 


Ijdia  E.  Defrees  et  aL,  Appellees,  y.  Robert  T.  Brydon, 

Administrator,  Appellant. 

Gen.  Xo,  20,988, 

1.  Wills,  {  229* — when  revoked  provUiona  of  will  considered  for 
purpose  of  ascertaining  intention  of  testator.  Provisions  of  will  al- 
though revoked  by  item  in  codicil  will  be  regarded  for  the  purpose 
of  determining  the  intention  of  the  testator. 

2.  Wills,  S  398* — what  constitutes  an  executory  devise  or  he- 
quest.  An  executory  devise  or  bequest  of  lands  or  personal  prop- 
erty is  such  a  disposition  of  them  by  will  that  thereby  no  estate 
vests  at  the  death  of  the  devisor,  but  only  on  some  future  contin- 
gency. 

3.  Wills,  §  398* — when  will  does  not  provide  for  executory  devise 
or  bequest.  No  executory  devise  or  bequest  is  intended  by  the 
testator  where  provisions  for  his  children  made  by  the  testatpr  in 
the  will  are  limited  to  take  effect  before  his  death  and  are  evidently 
intended  as  provisions  against  the  intestacy,  with  reference  to 
property  devised  In  such  will,  of  his  children  who  might  die  before 
be  did. 

.  *Bee  Illinois  Notes  DIsesi,  Vols.  XI  to  XV.  and  CumuIatlTe  Qnartorly, 
^*w  Mad  •octlon  number. 
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4.  Wills,  §  230* — when  words  in  different  parts  of  toill  harmoni- 
ously construed.  Courts  will  not  construe  the  same  words  used  in 
different  parts  of  the  wiU  as  having  different  meanings,  if  it  is 
possible  to  do  so,  but  the  intention  to  use  the  same  words  in  differ- 
ent senses  must  be  clear  and  beyond  question. 

5.  WuLLs,  S  229* — when  words  in  codicil  construed  in  Tuirmony 
with  words  in  will.  Where  it  appears  to  be  the  intention  of  a  tes- 
tator, as  between  heirs  by  blood  and  the  estate  of  a  deceased  heir 
without  issue,  to  create  executory  devises  and  bequests  by  provisions 
in  the  codicil  of  his  will,  which  provisions  are  disputed,  and  the 
provisions  in  such  codicil  are  similar  to  provisions  in  the  will  which 
show  intention  to  vest  such  heirs  with  the  fee,  and  such  provisions 
in  the  codicil  were  evidently  intended  to  provide  against  Intestacy 
during  the  existence  of  the  trust  created  by  his  will  and  not  as  a 
limitation  on  the  fee,  the  court  will  construe  such  provisionB  to 
intend  his  heirs  to  have  an  absolute  fee  in  the  property  devised, 
on  the  principle  that  the  same  words  in  different  parts  of  the  same 
will,  if  possible,  ought  to  be  construed  to  have  the  same  meaning. 

6.  Wills,  §  339* — when  construed  to  give  fee  simple  to  heir.  In- 
structions in  will  permitting  trustees  of  the  property  devised  to 
terminate  trust  as  to  any  of  testator's  children  and  to  pay  over  such 
child's  share  to  it,  give  such  child  the  power  to  alienate  its  property 
after  the  termination  of  the  trust,  and  evidence  an  intention  to  give 
an  absolute  fee  to  such  children. 

7.  Wills,  §  226* — when  intention  of  testator  will  t>e  given  effect. 
Courts  will  give  effect  to  the  intention  of  the  testator  unless  it  vio- 
lates some  established  rule  of  law. 

8.  Wills,  §  234* — when  should  be  construed  to  avoid  intestacy.  A 
will  should  be  construed  so  as  to  avoid  intestacy,  if  possible,  as  to 
any  of  testator's  property. 

9.  Wills,  §  229* — when  codicil  and  will  should  he  harmoniously 
construed.  The  provisions  of  a  codicil  and  the  will  should  be  con- 
strued so  as  to  harmonize  them  with  each  other  as  far  as  possible. 

10.  Wills,  §  283* — when  not  construed  as  excluding  son-in-law 
from  inheritance.  A  clause  in  a  will  providing  that  no  daughter 
of  testator  with  her  husband  shall  so  occupy  or  control  the  use  of 
the  homestead  as  to  exclude  therefrom  or  prejudice  any  unmarried 
child  of  such  testator,  does  not  show  intention  to  exclude  his  son-in- 
law  from  inheritance  of  the  property. 

11.  Wills,  §  283* — when  provision  excluding  sonrin-law  from  in' 
heritance  of  property  except  with  consent  of  trustees  limAted  to 
period  of  trust.  A  clause  in  a  will  providing  that  no  part  of  fund 
in  trust  for  testator's  daughters  "shall  pass  to  or  be  paid  to  her 
husband,  or  in  any  way  be  controlled  by  such  husband,  except  by 


*6ee  Iirinois  Notes  Dlirest,  Vols.  XI  to  XV,  and  CumnlAtlTe  QiurterlT, 
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consent  of  said  trustees/'  and  provision  in  codicil  that  interest  held 
in  trust  for  each  of  his  daughters  is  given  and  Intended  "to  he  her 
sole  and  separate  estate,  and  shall  not  pass  to  *  *  *  her  hus- 
band, except  hy  the  consent  of  her  trustees/'  held  in  connection 
with  other  provisions  of  the  will,  to  limit  the  prohibition  only  to 
the  time  of  continuance  of  the  trust  as  against  the  surviving  hus- 
band of  one  of  such  daughters. 

12.  Wills,  §  283* — when  provision  of  toill  not  construed  as  ex- 
cluding hushand  of  heir  from  participating  in  heir's  legacy  only 
during  period  of  trust.  Where  a  provision  in  the  first  codicil  of  a 
will  provided  that  any  of  testator's  children  might,  by  will,  give 
or  bequeath  his  or  her  share  of  testator's  estate  to  any  other  child 
or  lineal  descendant  of  testator's,  or  of  testator's  deceased  wife, 
giving  it  only  to  persons  of  testator's  or  testators'  wife's  blood  and 
the  last  clause  in  second  codicil  provided  that  in  case  any  of  the 
cestuis  que  trust  should  die  during  the  existence  of  the  trust  in 
said  will  and  the  codicil  specified  and  should  not  have  disposed  of 
his  or  her  trust  estate  by  will,  and  said  trust  interest  should  pass 
to  his  or  her  heirs  by  inheritance  as  provided,  but  it  should  re- 
main in  the  hands  of  said  trustees,  but  thereafter  for  the  benefit 
of  the  inheritor,  held,  that  the  limitations  to  convey  by  will  only 
to  persons  of  the  blood  ceased  with  the  termination  of  the  trust,  and 
were  evidently  provisions  against  intestacy  during  the  existence  of 
the  trust  and  were  not  intended  to  exclude  husband  of  one  of  tes- 
tator's daughters  from  her  legacy. 

13.  Wills,  §  331* — what  constitutes  violation  of  rule  Cigainst  per- 
petuities. A  provision  in  codicil  that  if  any  of  testator's  children 
"shall  die  leaving  issue,  and  such  issue  shall  die  childless,  then  in 
that  case  all  property  derived  from  me  shall  go  to  my  other  children 
and  their  heirs,  such  heirs  to  have  only  their  ancestor's  part  in  any 
case,'*  if  construed  to  intend  the  creation  of  executory  devises  or 
bequests  so  that  property  should  revert  to  surviving  children  of  the 
testator,  such  construction  would  be  contrary  to  the  rule  against 
perpetuities. 

14.  Wills,  §  235* — when  construction  adopted  which  will  give 
effect  to  meaning  of  words.  If  one  construction  of  a  will  renders  a 
portion  of  the  language  used  meaning  less  and  another  gives  effect 
to  all  the  words  used,  the  latter  must  be  adopted. 

15.  Wills,  §  224* — when  construction  of  will  and  codicil  as  to 
disposition  of  personalty  governed  hy  laws  of  foreign  State.  Where 
a  testator  was  domiciled  and  died  in  a  foreign  State,  and  the  will 
and  codicils  were  drawn  in  such  State,  the  construction  and  effect 
thereof,  as  affecting  personal  property,  must  be  governed  by  the 
law  of  that  State. 

16.  Wnxs,  f  339* — when  uHll  construed  as  creating  an  estate  in 
fee.    Where  an  item  of  a  codicil  to  a  will  made  in  the  State  of 
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Indiana  and  relating  to  personal  property  authorizes  trustees  to  use 
as  much  of  the  trust  property  as  might  become  necessary,  for  the 
benefit  of  testator's  children,  the  rule  in  Indiana,  the  law  of  which 
governs  construction  of  the  will  and  its  codicils,  is  that  an  absolute 
power  of  sale  in  the  first  taker  renders  a  subsequent  limitation  over 
repugnant  and  void,  and  such  will  and  codicils  will  not  be  con- 
strued to  give  the  first  takers  an  estate  for  life  only  so  as  to 
bring  it  within  the  exception  to  the  foregoing  rule  whereby,  if  a 
testator  gives  an  estate  for  life  only,  by  certain  and  express  terms, 
and  annexes  to  it  the  power  of  disposition,  the  devisee  in  that  special 
case  would  not  take  an  estate  in  fee. 

17.  Wills,  S  336* — when  estate  in  fee  created  hy  dispoHng  toords. 
Testator  having  used  the  disposing  words,  "to  her  or  him,  or  her 
or  his  heirs  forever,"  clearly  to  confer  complete  and  absolute  title, 
such  Interest  or  estate  cannot  be  held  to  be  subject  to  limitations 
over,  where  the  provisions  alleged  to  create  such  limitations  are  not 
so  clear  and  decisive  as  the  words  expressing  the  dominant  purpose 
to  give  absolute  title. 

18.  Pabtition,  §  2* — when  representative  of  heir  participatinff  in 
partition  settlement  hound  hy  such  settlement.  The  estate  of  a 
deceased  legatee  should  not  be  held,  in  an  action  to  construe  a  will, 
to  revert  to  the  surviving  children  of  testator  or  their  personal 
representatives,  where  all  of  testator's  children,  except  one  whose 
property  was  retained  by  trustees  under  the  will  and  the  trustees 
of  testator's  estate,  filed  a  petition  in  the  courts  of  the  State  in 
which  the  personalty  was  located  in  which  they  represented  that 
they  had  agreed  upon  a  division  of  such  property,  and  that  such 
division  as  therein  set  forth  should  be  taken  and  held  as  a  full  set- 
tlement, partition  and  adjustment  of  all  the  property  mentioned,  and 
where  each  child,  by  order  of  such  court,  received  an  equal  amount 
of  cash  and  securities  as  a  full  settlement  and  adjustment  of  such 
child's  right  and  interest  in  the  trust  estate,  and  no  fraud  is  claimed, 
and  the  surviving  children  of  the  testator  were  parties  to  said 
proceeding  by  apt  designation  for  all  the  purposes  essential  to  de- 
termine their  respective  rights  and  interests,  and  only  one  of  the 
parties  to  the  settlement  is  now  living,  and  more  than  forty  years 
have  elapsed  since  it  was  made,  and  it  is  denied  by  defendant  that 
the  property  coming  to  him  as  personal  representative  of  such  de- 
ceased legatee  is  the  property  derived  by  her  from  such  settlement. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoNOBE,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Reversed  and  remanded  with 
directions.    Opinion  filed  March  9,  1916. 


•Bee  nilnoU  Notes  Dlcett,  Vols.  XI  to  XV,  and  ComnlatlTo  Qvartotlj,  tmmm 
topte  and  section  nua&ber. 


Chicago — ^First  District — March,  1916.        269 

Defrees  v.  Brydon,  198  111.  App.  265. 


Statement  by  the  Court.  This  is  a  proceeding 
brought  by  Lydia  E.  Defrees,  one  of  the  appellees,  to 
construe  the  will  of  John  H.  Bradley,  deceased,  and 
for  an  accounting  from  the  estate  of  Catherine  S. 
Brydon,  deceased,  of  property  which  she  received  from 
the  estate  of  the  testator,  her  father. 

On  or  about  February  18,  1869,  John  H.  Bradley, 
while  domiciled  in  the  City  of  Indianapolis,  Indiana, 
made  and  executed  (a)  a  will,  (b)  on  April  22,  1870,  a 
codicil  thereto,  and  (c)  on  June  7, 1871,  a  second  codicil 
thereto.  On  August  12, 1872,  he  died,  and  the  said  will 
and  codicils  were  probated,  and  his  estate  administered 
in  the  Court  of  Common  Pleas  of  Marion  county,  Indi- 
ana. 

John  H.  Bradley  left  him  surviving,  the  five  chil- 
dren mentioned  in  his  said  will  and  codicils,  viz.,  Lydia 

E.  Defrees  (the  complainant),  Frances  B.  Hill  (John 

F.  Devine,  as  administrator  of  her  estate,  cross-com- 
plainant), Mary  Bradley  Kitchen  (John  B.  Kitchen  as 
administrator  of  her  estate,  cross-complainant),  Em- 
mor  Bradley  (who  died  before  Catherine  S.  Brydon, 
without  issue),  and  Catherine  S.  Brydon  (Eobert  T. 
Brydon,  her  husband,  as  administrator  of  her  estate, 
defendant). 

On  October  23, 1872,  the  five  children  of  the  testator 
filed  a  certain  petition  in  the  Court  of  Common  Pleas 
of  Marion  county,  Indiana,  in  which  the  said  children, 
as  the  heirs  and  devisees  of  the  testator,  and  the  said 
trustees  represented  that  they  had  agreed  upon  a 
division  of  said  property,  real  and  personal,  and  that 
Buch  division,  as  therein  set  forth,  be  taken  and  held 
as  a  full  settlement,  partition  and  adjustment  of  all 
the  property,  real  and  personal,  mentioned  or  intended 
to  be  mentioned,  therein.  Under  this  petition,  by  order 
of  the  court,  each  child  received  and  receipted  for 
$18,150,  in  cash  and  securities,  except  Emmor,  whose 
property  was  retained  by  the  trustees. 
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On  May  15,  1910,  Catherine  S.  Brydon  departed  this 
life  intestate,  without  issue,  and  Bobert  T.  Brydon,  her 
husband  was  appointed  administrator  of  her  estate, 
consisting  wholly  of  personalty,  which  amounted  in 
value  to  $21,146.51. 

The  court  below  held  that  the  testator  intended  to 
and  did  create  executory  devises  or  bequests  by  the 
provisions  in  item  sixth  of  the  will  and  item  tenth  of 
the  first  codicil  thereto,  and  that  upon  the  death  of 
Catherine  S.  Brydon,  intestate  and  without  leaving 
issue,  all  of  the  said  property  bequeathed  to  and  re- 
covered by  her  should  revert  to  the  surviving  children 
of  the  testator,  and,  therefore,  that  the  complainant 
and  cross-complainants  (appellees)  are  entitled  to  an 
accounting  against  the  estate  of  Catherine  S.  Brydon, 
deceased,  to  the  extent  of  $18,150,  and  that  said  amount 
be  adjudged  and  allowed  to  them  against  the  estate 
of  Catherine  S.  Brydon,  deceased,  and  against  Bobert 
T.  Brydon,  as  administrator  thereof,  to  be  paid  by  the 
said  estate  and  such  administrator  thereof,  in  due 
course  of  administration,  and  that  the  interest  of  each 
appellee  is  one-third  of  the  total  amount  of  said  claim. 

John  E.  Foster,  for  api)ellant. 

Fyffe,  Byneb  &  Dale  and  William  Fbange  Ander- 
son, for  appellees ;  Colin  C.  H.  Ftffe,  of  counsel. 

Mr.  Justice  MoGoorty  delivered  the  opinion  of  the 
court. 
The  questions  before  this  court  for  decision  are : 

1.  Did  the  testator  intend  to  create,  and  did  he  cre- 
ate executory  devises  or  bequests  by  the  di&puted  pro- 
visions in  item  tenth  of  the  first  codicil  to  the  will  of 
the  testator! 

2.  Did  the  property  of  Catherine  S.  Brydon  pass, 
upon  her  death,  to  her  personal  representative? 

3.  Did  the  settlement  entered  into  by  the  children 
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of  the  testator  terminate  the  right  of  each  of  them  in 
any  property  received  by  the  other  under  such  settle- 
ment T 

By  item  tenth  of  the  first  codicil  to  the  will,  the  de- 
vise was  directed  to  the  trustees  in  fee  with  full  power 
and  authority  to  manage  the  trust  estate  and  invest 
the  funds  thereof  for  the  sole  use,  ownership  and  bene- 
fit of  the  testator's  children.  The  fee  of  such  trust 
estate  could  not  vest  in  the  children  until  the  termina- 
tion of  the  trust.  The  disposing  words  are,  ' '  *  *  * 
when  the  fund  shall  be  divided  by  said  trustees 
*  •  *  (each  child)  to  have  the  one-fifth  part  of  the 
principal  thereof,  to  her  or  him  or  her  or  his  heirs  for- 
ever. ' '  The  provisions  of  item  tenth  of  the  first  codicil 
(the  construction  of  which  are  in  dispute)  are  as  fol- 
lows: 

''If  any  of  said  children  shall  die  before  I  do,  or 
afterwards,  without  leaving  issue,  such  deceased  child's 
share  shall  go,  and  is  hereby  bequeathed  to  my  surviv- 
ing children  and  their  heirs  equally.  In  all  cases  the 
child  or  children,  of  any  of  my  children  who  may  die, 
shall  take  his  or  her  deceased  parent's  share  only.  If 
any  of  my  above  named  children  shall  die  leaving  issue, 
and  such  issue  shall  die  childless,  then  in  that  case  all 
property  derived  from  me  shall  go  to  my  other  children 
and  their  heirs,  such  heirs  to  have  only  their  ancestor's 
part  in  a/ny  case." 

It  is  contended  by  appellant  that  the  foregoing  lim- 
itations upon  the  rights  of  the  children,  continued  only 
during  the  existence  of  the  trust,  are  provisions  against 
intestacy,  and  did  not  create  executory  bequests.  Upon 
the  other  hand,  appellees  contend  that  the  words  ^'fee- 
fore  I  die,  or  afterwards"  clearly  manifests  the  inten- 
tion of  the  testator  to  create  executory  bequests. 

It  is  a  recognized  rule  of  construction  that  the  re- 
voked provisions  of  a  will  may  be  regarded  for  the 
purpose  of  determining  the  intention  of  the  testator. 
Item  sixth  of  the  will,  revoked  by  item  tenth  of  the 
first  codicil,  contains  the  following: 
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'*If  any  one  of  my  said  children  shall  die  without 
leaving  a  child  or  children,  before  I  do,  then  snch 
child's  share  shall  be  equally  divided  among  my  sur- 
viving children,  and  the  children  of  any  one  dead,  leav- 
ing issue.  In  all  cases,  if  any  of  my  said  five  children 
shall  die,  leaving  a  child  or  children,  such  child  or  chil- 
dren, shall  take  their,  or  his  or  her  deceased  parents' 
part  only. 

' '  If  any  of  my  said  children  shall  die  leaving  issue, 
and  such  issue  shall  die  childless,  then  in  that  case 
all  estate  and  property  derived  from  me  shall  go  to 
and  belong  to  my  other  children,  or  to  their  heirs." 

^'An  executory  devise  of  lands  (and  this  applies  also 
to  an  executory  bequest  of  personal  property)  is  such 
a  disposition  of  them  by  will,  that  thereby  no  estate 
vests  at  the  death  of  the  devisor,  but  only  on  some 
future  contingency. ' '  ( Wendell 's  Bl.  Com.,  vol.  2, 172. ) 
No  executory  devise  or  bequest  was  intended  by  the 
testator  to  be  created  by  item  sixth,  because  said  pro- 
visions were  limited  to  take  effect  before  his  death 
and  were  evidently  intended  as  provisions  against  the 
intestacy  of  any  of  his  property  devised  to  his  children 
who  might  die  before  he  did.  Courts  will  not  construe 
the  same  words  used  in  different  parts  of  the  will  as 
having  different  meanings,  if  it  is  possible  to  avoid 
doing  so.  The  intention  to  use  the  same  words  in  dif- 
ferent senses  must  be  clear  and  beyond  question.  Mad- 
ison V.  Larmon,  170  111.  65,  73 ;  State  Bank  v.  Eunng, 
17  Ind.  68. 

The  disputed  provisions  in  item  tenth  of  the  first 
codicil  are  similar  to  the  above  quoted  provisions  in 
item  sixth  of  the  will,  except  as  to  the  words  "or  after- 
wards ' '  in  the  clause  *  ^  if  any  of  said  children  shall  die 
before  I  do,  or  afterwards,''  and  were  evidently  in- 
tended by  the  testator  to  provide  against  intestacy, 
during  the  existence  of  the  trust,  and  not  as  a  limita- 
tion on  the  fee  which  would  vest  in  the  child  as  soon 
as  the  trust  should  terminate  as  to  his  or  her  share, 
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unless  a  contrary  intention  is  shown  by  other  pro- 
visions in  the  will  and  codicils. 

The  testator's  intention  to  give  to  his  children  an 
absolute  fee  in  the  property  devised,  is  further  evi- 
denced by  the  following  directions  to  the  trustees  in 
item  tenth  of  the  first  codicil : 

**And  I  do  hereby  will,  order  and  direct,  that  said 
trnst  in  each  case,  and  as  to  any  one  of  said  children, 
may  be  terminated,  and  the  share  of  such  child  and 
its  increase  paid  over  to  such  child,  whenever  it  will 
be  for  the  advantage  of  such  child ;  of  which  fact  the 
said  trustees  shall  be  the  sole  judges — ^and  have  the 
power  of  a  parent  to  decide,  and  which  they  may  de- 
cide, to  do  so ;  but  I  desire  that  they  do  not  do  so,  ex- 
cept in  a  very  strong,  clear  case  of  its  propriety,  and 
not  in  any  case  to  enable  such  child  to  invest  his  or  her . 
money  in  speculation. ' ' 

The  foregoing  manifestly  gives  the  children  the 
power,  necessarily  implied,  to  alienate  the  property 
after  the  termination  of  the  trust,  unless,  by  some 
other  provision,  a  contrary  intention  of  the  testator  is 
shown.  The  courts  will  give  effect  to  the  intention  of 
the  testator,  unless  it  violates  some  established  rule 
of  law,  and  a  will  should  be  construed  so  as  to  avoid 
intestacy,  if  possible,  as  to  any  of  his  property.  The 
will  and  codicils  must  be  read  together  as  one  instru- 
ment, and  so  far  as  practicable  must  be  reconcUod  or 
harmonized  together  as  one  consistent  whole.  40  Cyc. 
1421. 

It  is  urged  by  appellees  that  it  was  the  intention  of 
the  testator  to  give  his  property  wholly  to  persons  of 
his  or  of  his  wife's  blood,  and  not  to  his  sons-in-law, 
or  other  aliens  of  the  blood.  Item  fifth  of  the  will  pro- 
vides that  no  daughter  with  her  husband  shall  so  oc- 
cupy or  control  the  use  of  the  homestead  as  to  exclude 
therefrom  or  prejudice  any  unmarried  child.  This  pro- 
vision only  prohibits  the  exclusive  use  and  enjoyment 
of  the  homestead  by  the  husband  of  any  daughter  of 

Vol.  CXCVIII  18 
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the  testator.  Appellees  refer  to  item  seventh  of  the 
will  wherein  it  is  provided  that,  *^If  my  daughters  or 
either  of  them  marry,  none  of  said  trust  fund  shall 
pass  to  or  be  paid  to  her  husband,  or  in  any  way  be 
controlled  by  such  husband,  except  by  consent  of  said 
trustees,"  and  a  somewhat  similar  provision  in  item 
tenth  of  the  first  codicil,  *  ^  The  estate  or  interest,  here- 
by given  to  each  of  my  daughters,  and  held  by  said 
trustees  in  trust  for  them,  is  given  and  intended  to  be 
her  sole,  and  separate  estate,  and  shall  not  pass  to  or 
be  paid  to,  or  be  in  any  way  controlled  by,  her  husband, 
except  by  the  consent  of  the  said  trustees,  and  such 
daughter,  his  wife ;  and  this  to  apply  to  principal  and 
increase  both.^^  Wherever  in  the  will  and  codicils  a 
similar  provision  occurs,  the  testator  has  expressly 
limited  such  provision  to  the  time  of  the  continuance 
of  the  trust.  Immediately  following  the  disputed  pro- 
visions in  item  tenth  is  the  following: 

**  Any  of  my  said  five  children  and  every  one  of  them, 
may  as  he  or  she  pleases,  by  will,  give  and  bequeath 
his  or  her  share  of  my  estate  to  any  other  child  or  lineal 
descendant  of  mine,  or  of  my  deceased  wife,  giving  it 
only  to  persons  of  my  or  her  blood." 

The  last  item  of  the  second  codicil  provides :    ' 

**Item: — ^In  case  any  of  the  cestui  qui  trusts  shall 
die,  during  the  existence  of  the  trust,  in  my  said  will 
and  the  codicil  specified,  and  shall  not  have  disposed  of 
his  or  her  trust  estate  by  will,  and  said  trust  interest 
shall  pass  to  his  or  her  heirs  by  inheritance  as  pro- 
vided; but  it  and  all  its  increase  shall  still  remain  in 
said  trust,  in  the  hands  of  said  trustees,  but  thereafter 
for  the  benefit  of  the  inheritor. ' ' 

The  foregoing  are  the  only  provisions  where  a  power 
of  disposition,  of  any  of  the  property  of  the  testator, 
by  will,  has  been  given.  The  limitations  upon  the  chil- 
dren to  convey  by  will  only  to  persons  of  the  blood 
ceased  with  the  termination  of  the  trust,  and  are  evi- 
dently provisions  against  intestacy  during  the  exist- 
ence of  the  trust. 
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Under  the  construction  given  by  appellees  to  the  will 
and  codicils,  the  third  disputed  provision  in  the  tenth 
item  of  the  first  codicil  is  contrary  to  the  rule  against 
perpetuities,  said  provision  being  as  follows : 

**If  any  of  my  above  named  children  shall  die  leav- 
ing issue,  and  such  issue  shall  die  childless,  then  in  that 
case  all  property  derived  from  me  shall  go  to  my  other 
children  and  their  heirs,  such  heirs  to  have  only  their 
ancestor's  part  in  any  case/' 

The  rule  against  perpetuities  is  that  *  *  No  future  in- 
terest in  property  shall  be  created  which  must  not 
necessarily  vest  within  twenty-one  years,  exclusive  of 
periods  of  gestation,  after  lives  in  being/'  30  Cyc. 
1467. 

It  is  a  familiar  rule  of  construction  that  in  ascer- 
taining the  intention  of  a  testator,  effect  must  be  given 
to  all  the  language  used,  if  it  can  be  done.  If  one  con- 
struction will  render  a  portion  of  the  language  used 
meaningless  and  another  will  give  effect  to  all  the 
words  used,  the  latter  construction  must  be  adopted. 
Fisher  v.  Fairbank,  188  IlL  187,  191;  Brumfield  v. 
Drook,  101  Ind.  190,  196.  If  said  third  disputed  pro-' 
vision  be  construed  as  providing  against  intestacy,  and 
therefore  limited  in  operation  to  the  existence  of  the 
trust,  it  does  not  violate  any  rule  of  construction. 

If,  however,  the  disputed  provisions  in  item  tenth 
of  the  first  codicil  are  to  be  regarded  as  indicating  an 
intention  on  the  part  of  the  testator  to  create  execu- 
tory devises  or  executory  bequests,  are  such  limitations 
over  valid  T 

The  testator  having  been  domiciled  in  Indiana  where 
the  will  and  codicils  were  drawn  and  executed,  and  hav- 
ing died  there,  their  construction  and  effect  as  to  the 
property  involved  (personalty)  must  be  governed  by 
the  law  of  that  State.  Under  item  ten  of  the  first 
codicil  the  first  takers,  the  trustees,  were  authorized  to 
use  so  much  or  all  of  the  trust  property  as  might  be- 
come necessary  for  the  benefit  of  the  children  of  the 
testator.    In  Indiana,  the  rule  in  such  cases  is  that  an 


[ 


276  Appellate  Courts  of  Illinois. 

Defrees  v.  Brydon»  198  111.  App.  265. 

absolute  power  of  sale  in  the  first  taker  renders  a  sub- 
sequent limitation  over  repugnant  and  void.  0' Boyle 
V.  Thomas,  116  Ind.  2^i\Essick  v.  Caple,  131  Ind.  207; 
Stimson  v.  Rountree,  168  Ind.  169. 

The  only  exception,  in  Indiana,  to  this  rule  is  where 
the  testator  gives  to  the  first  taker  an  estate  for  life 
only,  by  certain  and  express  terms,  and  annexes  to  it 
the  power  of  disposition.  In  that  particular  and 
special  case,  the  devisee  for  life  will  not  take  an  estate 
in  fee,  notwithstanding  the  naked  gift  of  a  power  of 
disposition.  Mulvane  v.  Rude,  146  Ind.  476,  483.  The 
will  and  codicils  in  the  instant  case  manifestly  do  not, 
by  certain  and  express  terms,  give  to  the  first  takers 
an  estate  for  life  only. 

It  is  also  a  familiar  principle  that  when  an  interest 
or  estate  has  been  given  in  clear  terms  in  one  clause 
of  a  will,  such  interest  or  estate  cannot  be  taken  away 
or  cut  down  by  a  subsequent  clause  which  is  not  equally 
clear  and  decisive  of  the  testator's  intention.  Myers 
V.  Carney,  171  Ind.  379,  384.  We  are  of  the  opinion 
that  the  disputed  provisions  which  appellees  contend 
create  a  limitation  over,  are  not  as  clear  and  decisive 
as  the  disposing  words  **to  her  or  him,  or  her  or  his 
heirs  forever. '*  Having  intentionally  clothed  the  ob- 
jects of  his  bounty  with  a  complete  and  absolute  title, 
the  testator  could  not  preserve  that  dominant  purpose 
and  at  the  same  time  subjoin  incompatible  provisions. 
Stimson  v.  Roimtree,  supra. 

We  are  unable  to  agree  with  appellees*  contention 
that  the  Indiana  cases  holding  that  when  property  is 
given  absolutely  with  a  gift  over  of  whatever  mxiy  re- 
main by  the  first  taker  at  his  death,  are  distinguishable 
from  the  instant  case,  because  of  the  express  authority 
and  power  given  in  the  instant  case  to  the  trustees, 
with  the  consent  of  the  children,  to  decrease  the  corpus 
of  the  trust  estate.  A  gift  over  in  the  instant  case 
would  necessarily  be  of  *' whatever  may  remain'*  by 
the  first  taker  at  his  death. 
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We  are  of  the  opinion  and  therefore  hold  that  the 
bequests  and  devises  to  the  children  of  the  testator 
were  absolute  and  gave  to  them  the  entire  estate  with- 
out any  limitations,  and  that  upon  the  death  of  Cath- 
erine S.  Brydon  her  property  passed  to  her  personal 
representative. 

There  is  a  further  reason  why  the  estate  of  Cath- 
erine S.  Brydon  should  not  revert  to  the  surviving 
children  of  the  testator,  or  their  personal  representa- 
tives. All  of  testator's  surviving  children,  except  Em- 
mor,  now  deceased,  and  whose  property  was  retained 
by  the  trustees,  filed  on  October  23,  1872,  a  certain 
petition  in  the  Court  of  Common  Pleas  of  Marion 
county,  Indiana,  in  which  the  said  children,  as  the 
heirs  and  devisees  of  the  testator,  and  the  said  trus- 
tees represented  to  the  court  that  they  had  agreed 
upon  a  division  of  said  property,  real  and  personal, 
and  that  such  division,  as  therein  set  forth,  be  taken 
and  held  as  a  full  settlement,  partition  and  adjust- 
ment of  all  the  property,  real  and  personal,  mentioned 
or  intended  to  be  mentioned  therein.  Under  this  peti- 
tion, by  order  of  the  court,  each  child  received  in 
cash  and  securities  $18,150,  as  a  full  settlement  and 
adjustment  of  such  child's  rights  and  interests  in  the 
trust  estate.  No  fraud  is  claimed  by  appellees.  Family 
settlements  are  favorably  regarded  by  courts  of  equity 
and  will  be  upheld  where  no  fraud  is  shown.  Mc Adams 
r.  Bailey,  169  Ind.  518. 

The  surviving  children  of  the  testator  were  parties 
to  said  proceeding  by  apt  designation  for  all  the  pur- 
poses essential  to  determine  their  respective  rights  and 
interests  {Boyd  v.  Robinson,  93  Tenn.  1,  28),  as  the 
** children,  heirs,  and  devisees  of  John  H.  Bradley." 
We  see  no  reason  why  this  agreement  should  not  have 
the  force  and  effect  its  terms  indicate,  even  if  the 
parties  thereto  were  possessed  of  future  interests  in 
said  trust  estate,  which  we  do  not  hold.  Eissler  v. 
Hoppel,  158  Ind.  82, 85. 
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When  it  is  considered  that  only  one  of  the  parties 
to  the  settlement  is  now  living,  that  more  than  forty 
years  have  elapsed  since  such  settlement  was  made, 
that  no  fraud  or  mistake  is  claimed  to  have  entered 
into  same,  and  that  the  surviving  husband  of  Cath- 
erine S.  Brydon,  appellant  here,  denies  in  his  answer 
that  the  property  derived  by  his  deceased  wife  through 
such  settlement  is  the  property  of  which  she  died  pos- 
sessed, a  couri:  of  equity  should  not  be  inclined  to  hold 
that  by  such  settlement  all  future  rights,  if  any  then 
existed,  together  with  the  then  present  interests  of 
the  parties,  were  not  concluded  and  determined.  We 
therefore  hold  that  such  settlement  concludes  the  ap- 
pellees in  this  proceeding. 

For  the  reasons  stated  the  decree  is  reversed,  and 
the  cause  remanded  with  directions  to  dismiss  (a)  the 
bill,  and  amended  and  supplemental  bUl  of  complaint 
of  Lydia  E.  Defrees,  and  (b)  the  respective  cross-bills 
of 'complaint  of  John  F.  Devine,  as  administrator  of  the 
estate  of  Frances  B.  Hill,  deceased,  and  of  John  B. 
Kitchen,  as  administrator  of  the  estate  of  Mary  Brad- 
ley Batchen,  deceased,  appellees,  for  want  of  equity. 

Reversed  and  remanded  tuith  directions. 
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Lf dla  E.  Befrees  et  al.^  Appellees^  y.  Robert  T.  Brydon^ 

Appellant. 

Oen.  No.  20^939.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Look- 
wood  HONOBE,  Judge,  pre'siding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Reversed  and  remanded  with  di- 
recttona    Opinion  filed  March  9,  1916. 

Statement  of  the  Case. 

Bill  by  Lydia  Befrees  et  al.,  complainants,  against 
Robert  T.  Brydon,  defendant.  From  a  judgment  for 
complainants,  defendant  appeals* 

This  case  is  governed  by  the  opinion  in  Defrees  v. 
Brydon,  ante,  p.  265,  and  the  decree  is  accordingly 
reversed  and  the  cause  remanded  with  directions  to 
dismiss  the  bill  and  amended  and  supplemental  bill  of 
complainant  for  want  of  equity. 

John  E.  Foster,  for  appellant. 

Fyffb,  Bykeb  &  Bals  and  William  Fbance  Ander- 
son, for  appellees ;  Coun  C.  H.  Fypfe,  of  counsel. 

Mr.  Justice  McGoorty  delivered  the  opinion  of  the 
court. 
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Oundlaeh  Adyertlsing  Company,  Appellees,  t.  W.  F. 
Hallam  &  Company  and  W.  F.  Hallam,  Appellant. 

Gen.  No.  20,806.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Affirmed.  Opinion  filed  March  15,  1916. 
Certiorari  denied  by  Supreme  Court   (making  opinion  final). 

Statement  of  the  Case. 

Action  on  a  promissory  note  for  $2,000  by  Gundlaeli 
Advertising  Company,  plaintiff,  against  W.  F.  Hallam 
&  Company  and  W,  F.  Hallam,  defendants.  From  a 
judgment  in  favor  of  plaintiff  for  $2,000,  defendants 
appeal. 

W.  F.  Hallam  &  Company,  of  which  W.  F.  Hallam 
is  president,  was  a  Florida  corporation  engaged  in  the 
business  of  building,  contracting,  and  in  the  sale  of 
Florida  lands.  Some  time  prior  to  January  19,  1912, 
B.  J.  Bussiere,  president  of  the  Classified  Ad  Com- 
pany, an  advertising  corporation  having  its  principal 
office  in  Chicago,  Illinois,  visited  W,  F.  Hallam  at  Lake- 
land, Florida,  to  solicit  advertising  for  his  company. 
In  the  negotiations  between  these  two  men  it  was  repre- 
sented that  the  Classified  Ad  Company  was  financially 
responsible  and  that  if  permitted  to  conduct  an  ad- 
vertising campaign  for  the  Hallam  Company,  the  re- 
sult would  prove  of  great  value  to  its  business.  In 
these  discussions  it  appeared  that  the  Hallam  Com- 
pany would  not  be  able  to  pay  in  cash  the  amount  of 
money  required  to  conduct  this  campaign,  if  entered 
into,  and  the  plan  of  giving  notes  for  part  of  this 
money  was  discussed,  and  in  the  course  thereof  it  was 
made  known  that  the  Classified  Ad  Company  would  un- 
dertake to  negotiate  these  notes  through  one  Benjamin 
E.  Page,  of  Chicago.  As  a  result  a  proposition  for  this 
advertising  campaign  was  submitted   to   the   Hallam 
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Company  by  the  Classified  Ad  Company,  in  a  letter 
dated  January  19,  1912,  addressed  to  W.  F.  Hallam 
&  Company,  Lakeland,  Florida,  signed  by  the  Clas- 
sified Ad  Company,  per  B.  J.  Bussiere,  president.  The 
Hallam  Company  signified  its  acceptance  thereto  by 
stating  in  said  letter  that  the  proposition  contained 
therein  was  fully  and  irrevocably  accepted.  This  letter 
was  submitted  in  person  by  Bussiere  to  the  Hallam 
Company,  and  all  the  signatures  affixed  to  said  paper 
and  the  indorsements  thereon  were  made  at  Lakeland, 
Florida,  on  January  19,  1912.  Said  proposition  pro- 
vided that  in  consideration  of  the  Hallam  Company 
placing  with  the  Classified  Ad  Company  an  advertising 
appropriation  of  $12,000,  the  Classified  Ad  Company 
agreed  to  furnish  in  a  thorough,  business  like,  com- 
petent maimer,  advertising  in  the  best  available  and 
most  valuable  mediums.  The  Classified  Ad  Company 
was  to  establish  and  maintain  a  well-equipped  cor- 
respondence office  in  Chicago  to  advance  the  interests 
of  the  Hallam  Company  in  connection  with  the  adver- 
tising campaign,  and  to  place*  in  charge  thereof  a  com- 
petent correspondent  as  manager,  the  expense  of  which, 
viz.,  $1,000,  was  to  be  paid  by  the  Hallam  Company. 
The  Classified  Ad  Company  was  further  to  prepare 
the  literature  required  for  the  successful  prosecu- 
tion of  the  advertising  campaign  and  to  supervise  the 
publication  of  all  such  literature,  the  appropriation 
therefor  ($2,000)  also  to  be  paid  by  the  Hallam  Com- 
pany. The  Classified  Ad  Company  further  agreed  to 
submit  proofs  of  each  piece  of  literature  for  final  ap- 
proval. The  compensation  to  be  received  by  the  Clas- 
sified Ad  Company  for  its  services  in  conducting  this 
advertising  campaign  was  to  be  a  conmiission  of  three 
and  one-half  per  cent,  of  the  gross  receipts  resulting 
from  the  advertising  campaign,  either  directly  or  in- 
directly. 

In  a  separate  letter  of  the  same  date,  the  Classified 
Ad  Company  guarantied  that  the  Hallam  Company 
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would  receive  and  do  $150,000  worth  of  business  as  a 
result  of  the  advertising  appropriation  of  $12,000.  It 
also  guarantied  to  supervise  the  literature  expendi- 
ture of  $2,000  and  the  Chicago  office  expenditure  of 
$1,000.  Tliis  guaranty  provided  that  if  the  HaUam 
Company  should  fail  to  receive  $150,000  worth  of  bus- 
iness within  one  year  from  the  date  of  entering  into 
the  agreement  aforesaid,  the  Classified  Ad  Company 
would  refund  seventy-five  per  cent,  of  the  total  charge 
for  said  service. 

In  accordance  with  the  agreements  entered  into  on 
this  date,  the  Hallam  Company  gave  to  the  Classified 
Ad  Company  in  full  payment  of  moneys  needed  in  tbe 
campaign,  including  the  expenditures,  $6,000  in  certifi- 
cates of  deposit,  and  $9,000  in  the  form  of  notes.  The 
note  sued  on  was  one  of  these  notes  and  was  for  the 
sum  of  $2,000  payable  on  October  19, 1912.  This  note, 
as  well  as  other  notes,  was  dated  January  19,  1912, 
payable  to  W.  F.  Hallam  &  Company,  at  the  First  Na- 
tional Bank  of  Lakeland,  Florida,  with  interest  from 
maturity  at  the  rate  of  ten  per  cent,  per  annum.  They 
were  signed  by  W.  F.  Hallam  &  Company  per  W.  F. 
Hallam,  and  indorsed  by  W.  F.  Hallam  &  Company 
and  by  W.  F.  Hallam  individually. 

This  note  came  into  the  possession  of  E.  T.  Qund- 
lach  about  September  20  or  21, 1912.  It  was  due  Octo- 
ber 19,  1912.  Before  its  maturity  it  was  taken  over 
by  the  plaintiff  company  and  Mr.  Gundlach  given 
credit  therefor  on  the  books  of  the  company.  It  was 
not  paid  at  maturity  and  thereupon  suit  was  instituted 
against  the  Hallam  Company  and  Mr.  Hallam  person- 
ally, by  the  plaintiff  company,  in  which  the  judgment 
was  entered  from  which  this  appeal  has  been  prose- 
cuted. 

The  statement  of  claim  showed  that  it  was  a  suit 
based  upon  a  promissory  note.  Defendants,  in  their 
affidavit  of  merits,  alleged : 
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First,  That  the  Gundlach  Advertising  Company  had 
not  bought  and  does  not  now  own  the  note  here  sued 
on;  second,  that  the  plaintiff  at  the  time  of  the  pre- 
tended assignment  to  it  of  said  note  had  notice  that 
the  consideration  for  said  note  had  failed  and  that 
there  were  good  and  suflScient  defenses  to  said  note  as 
between  the  Classified  Ad  Company  and  Benjamin  E. 
Page  on  the  one  side,  and  defendants  on  the  other; 
third,  that  at  the  time  of  the  pretended  purchase  of 
the  note,  the  Gundlach  Advertising  Company  and  its 
officers  and  agents  had  such  knowledge  of  the  facts  and 
circumstances  surrounding  the  giving  of  this  note  and 
its  want  of  consideration  as  to  taint  the  entire  trans- 
action with  fraud  and  to  make  the  purchasing  of  said 
instrument  by  the  Gundlach  Company  an  act  in  bad 
faith;  fourth,  that  at  the  time  of  the  pretended  pur- 
chase of  the  note  by  the  Gundlach  Company,  no  pay- 
ment was  ever  made  thereon ;  that  before  any  payment 
was  made  thereon,  if  any  payment  was  ever  made,  the 
Gundlach  Company,  and  its  officers  and  agents  had  be- 
come aware  of  the  defense  claimed  by  defendants  and 
that  the  consideration  for  such  note  had  failed,  that 
the  note  had  been  secured  from  defendants  by  fraudu- 
lent practices,  and  had  knowledge  of  such  other  facts 
and  circumstances  as  to  make  the  purchase  of  the  note 
amount  to  an  act  of  bad  faith. 

On  the  trial  plaintiff,  upon  offering  in  evidence  the 
note  and  testimony  that  it  was  unpaid,  rested.  The  evi- 
dence on  behalf  of  defendants  showed  a  breach  of  the 
covenants  entered  into  by  the  Classified  Ad  Company 
in  consideration  of  which  the  note  in  question,  among 
others,  was  executed  and  delivered ;  that  there  had  been 
a  breach  of  faith  in  the  negotiation  of  these  notes  on 
the  part  of  the  Classified  Ad  Company  and  that  the 
title  of  the  said  Classified  Ad  Company  to  said  instru- 
ment was  defective. 

John  W.  Cbbbkmub  and  Robbbt  G.  Dbeffbin,  for 
appellant. 

Abams,  FoLiiAiJSBBB^  Hawley  &  Stbbbb,  f  or  appellee, 
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Mb.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Bnxs  AND  NOTES,  §  446* — when  evidence  su^tcient  to  9Uf tain 
finding  that  title  of  payee  to  notes  was  defective  and  breach  of  faith 
in  transfer.  In  an  action  on  a  promissory  note,  evidence  held  to 
show  a  breach  of  covenants  by  the  payee  of  note  sued  on,  In  con- 
sideration of  which  covenants  the  note,  among  others,  had  been 
given,  and  a  breach  of  faith  In  the  negotiation  of  the  note  on  the 
part  of  such  payee  and  that  title  of  payee  to  said  instrument  was 
defective. 

2.  Bills  and  notes,  S  411* — when  burden  of  proof  on  holder  of 
note  to  show  that  it  or  previous  holder  was  holder  in  due  course. 
In  a  suit  by  the  holder  of  a  note  against  the  maker  and  an  indorser 
where  defendant,  under  his  affidavit  of  merits,  showed  breach  of 
covenants  on  part  of  prior  holder  of  the  note,  in  consideration  of 
which  covenants  the  note  had  been  given,  a  breach  of  faith  by  such 
prior  holder  in  their  negotiation  and  that  the  title  of  such  prior 
holder  to  the  note  was  defective,  the  burden  was  then  on  plaintiff, 
under  section  59  of  the  Negotiable  Instrument's  Act,  Kurd's  Rev. 
St,  ch.  98,  sec.  77  (J.  A  A.  K  7698)  to  prove  that  it,  or  some  holder 
from  whom  it  derived  its  title,  was  a  holder  in  due  course. 

3.  Bnxs  AND  NOTES,  §  460* — when  question  whether  plaintiff 
holder  in  due  course  for  jury.  Whether  or  not  plaintiff  suing  on  a 
note,  alleged  by  defendants  to  have  been  held  and  negotiated  in 
breach  of  covenant,  was  itself  a  holder  in  due  course  or  had  de- 
rived its  title  from  a  holder  in  due  course,  held  to  be  a  question 
for  the  jury. 

4.  Bills  and  notes,  §  448* — when  evidence  sufficient  to  sustain 
finding  that  note  was  purchased  in  due  course  from  holder  in  due 
course.  In  an  action  by  a  corporation  on  a  note  which  it  had  re- 
ceived by  indorsement  from  one  of  its  officers  before  maturity,  who 
had  received  such  note  from  an  officer  of  the  payee  to  apply  on  a 
personal  debt  of  such  latter  officer,  evidence  held  sufficient  to  sus- 
tain a  finding  that  plaintiff  purchased  such  note  in  due  course,  and 
had  derived  its  title  from  a  holder  in  due  course. 

5.  Bills  and  notes,  §  253* — who  is  holder  for  value  in  due 
course.  One  who  receives  a  negotiable  note,  before  maturity  as 
payment  or  security  for  a  pre-existing  debt,  and  without  any  express 
agreement,  shall  be  deemed  a  holder  for  a  valuable  consideration, 
in  the  ordinary  course  of  trade,  and  shall  hold  it  free  of  latent 
defenses  on  the  part  of  the  maker  that  the  note  was  accompanied 

*S«e  IlUnols  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Qnartcrlj,  lame 
topic  and  tcetion  numberf 
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by  breach  of  covenants  on  the  part  of  prior  holders  In  consideration 
of  which  the  note  was  given  and  a  breach  of  faith  on  the  part  of 
such  prior  holders  in  its  negotiation. 

6.  MuiviciPAL  CouBT  OF  CHICAGO,  S  15* — whcfi  cxclusion  of  evi- 
dence of  agents  of  adverse  party  proper.  The  exclusion  of  the 
evidence  of  agents  of  plaintiff  corporation  when  called  for  cross- 
examination  under  the  Municipal  Court  Act,  Hurd's  Rev.  St,  ch.  37, 
sec.  33  (J.  A  A.  t  3345),  by  the  defendants,  in  an  action  on  a 
note  on  the  question  of  failure  of  consideration  or  breach  of  faith 
in  its  negotiation,  held  correct  where  at  the  time  in  question  de- 
fendants had  not  yet  shown  failure  of  consideration  for  the  note 
or  breach  of  faith  in  its  negotiation  so  as  to  cast  upon  the  plain- 
tiff the  burden  of  showing  that  it  was  a  hqlder  in  due  course. 

7.  Appeal  and  error,  §  479* — when  objections  to  instructions  not 
available.  Where  the  record  is  barren  of  any  objection  or  sugges- 
tion with  reference  to  instructions  given,  defendants  cannot  com- 
plain on  appeal  of  any  error  in  such  instructions,  but  it  is  counsel's 
duty  to  bring  the  matter  to  the  attention  of  the  court  at  the  time. 


Wolf,  Sayer  &  Heller,  Appellant,  y.  T.  B.  Tessem, 

Appellee. 

Gen.  No.  21,041.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscar 
E.  Heard,  Judge,  presiding.  Heard  in  the  Brancti  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  March  15,  1916. 

Statement  of  the  Case. 

Action  of  replevin  by  Wolf,  Sayer  &  Heller,  a  cor- 
poration, plaintiff,  against  T.  R.  Tessem,  defendant. 
Prom  an  order  on  motion  of  defendant  dismissing  the 
suit  and  for  a  retnm  of  the  property  taken  under  the 
writ,  plaintiff  appeals. 

On  July  11,  1913,  a  writ  of  replevin  was  served  on 
T.  E.  Tessem,  defendant,  who  on  July  17th  entered  his 
appearance.    On  September  4,  1914,  upon  motion  of 

•8e«  nilnols  Notes  IMsMt,  Volt.  X|  to  %y,  mid  CumalaaFo  C^nartori^,  i»mo 
topic  and  aoetlon  miiaber* 
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and  notice  thereof,  the  court  dismissed  the  suit  and 
ordered  a  return  of  the  property  taken  under  the  afore- 
mentioned writ. 

The  record  before  the  Appellate  Court  (certified  to 
be  complete)  consisted  of  the  affidavit  for  repleving, 
the  writ  of  repleving,  the  replevin  bond,  the  appear- 
ance of  the  defendant,  the  motion  to  dismiss  the  cause, 
and  the  order  of  dismissal.  Although  the  cause  was 
pending  for  more  than  a  year  at  a  time  it  was  dis- 
missed, no  declaration  was  ever  filed.  The  record 
contained  no  bill  of  exceptions,  stenographic  report  or 
statement  of  facts. 

C.  C.  Collins,  for  appellant. 

Herman  Wblk,  for  appellee ;  Jesse  Wilcox,  of  coun- 
sel. 

Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

Appeal  and  ebbob,  S  1295* — when  action  of  court  in  dismisHng 
action  presumed  proper.  Where  record  of  action  of  replevin  before 
Appellate  Court,  certified  to  be  complete,  consists  only  of  affidavit 
for  replevin,  the  writ,  bond,  appearance  of  defendant,  motion  to 
dismiss  and  order  of  dismissal,  which  latter  was  entered  after  the 
cause  had  been  pending  longer  than  a  year,  and  no  declaration  was 
filed  during  such  time,  and  there  is  nothing  in  the  record  to  indi- 
cate why  the  cause  is  dismissed,  the  action  of  the  court  in  bo  doing 
must  be  presumed  to  be  proper. 

•See  IlUnoU  Motee  Dlgea*,  Yola.  Zl  to  XY.  and  CnmvlAtlTe  Qvarterlj, 
tople  and  teetloii  nmnbcr. 
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Baldwin  Company,  Plaintiff  in  Error,  y.  W.  C.  Eeeley, 

Defendant  in  Error. 

Oen.  No.  21,139. 

1.  Chattsl  mobtoaqes,  §  48* — when  invalid  far  defective  execvr 
Hon  and  acknowledgment  as  against  third  parties.  A  mortgage 
which  is  executed  and  acknowledged  in  1914  .by  an  attorney  in 
fact  acting  for  such  mortgagors  under  a  power  of  attorney,  although 
it  may  have  been  valid  as  between  mortgagor  and  mortgagee,  Is 
invalid  as  against  subsequent  lienors  not  parties  or  privies  thereto, 
inasmuch  as  it  was  not  acknowledged  and  executed  by  the  mort- 
gagors in  accordance  with  section  2  of  the  Mortgage  Act,  Rev. 
St,  ch.  95  (J.  ft  A.  t  7577),  as  it  existed  when  the  mortgage  was 
executed  and  acknowledged. 

2.  Chattel  mobtoages,  §  1* — when  statute  in  relation  to  strictly 
construed.  Section  2  of  the  Mortgage  Act,  Rev.  St.,  ch.  95,  as  it 
existed  in  1914  (J.  A  A.  t  7577),  being  in  derogation  of  the  com- 
mon law,  must  be  strictly  construed,  and  chattel  mortgages  not 
executed,  acknowledged  and  recorded  as  provided  therein  are  in- 
valid as  to  those  not  parties  or  privies  thereto. 

8.  Replevin,  §  123* — what  does  not  constitute  prima  facie  case 
in  action  against  person  claiming  innkeeper's  lien.  Where  mort- 
gagee of  a  piano  in  its  replevin  suit  against  one  claiming  an  inn- 
keeper's lien  on  such  piano  did  not  confine  its  evidence  merely  to 
the  execution  of  the  mortgage  and  a  breach  of  its  covenants,  but 
by  its  own  evidence  showed  defendant's  possession  was  not  mere 
naked  possession  of  a  disinterested  third  person,  but  the  possession 
by  virtue  of  an  Innkeeper's  lien,  held  that  such  proof  did  not  make 
a  prima  facie  case  for  plaintiff  in  the  absence  of  proof  of  facts 
negative  to  the  right  to  an  Innkeeper's  Hen. 

4.  Innkeepebs — what  constitutes  effects  and  valuables  which  are 
subject  to  lien.  Under  the  Innkeeper's  Act,  Rev.  St.  ch.  71,  sec.  1,  2 
(J.  A  A.  tt  6193,  6194),  providingF  for  a  lien  upon  all  "baggage," 
"other  valuables"  and  "effects"  brought  into  a  hotel  by  guests,  a 
player  piano  brought  into  a  hotel  by  a  guest  must  be  considered 
as  part  and  parcel  of  his  effects  or  valuables. 

5.  Appeal  and  ebbob,  {  1786* — when  case  not  reversed  upon  fail- 
ure to  raise  questions  in  lower  court.  Courts  of  review  are  opposed 
to  the  reversal  of  cases  upon  questions  which  should  have  been 
raised  in  the  court  below  and  which  are  raised  for  the  first  time 
on  appeal  or  error. 

*86e  nilDob  Notes  DlgMt.  Vote.  XI  to  XV.  ond  ComolatlTO  QaMtorly, 
tople  and  Mctloii  nmnber. 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Johk  K«  Pbindi- 
vuxB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Affirmed.  Opinion  filed  liarch  15,  1916. 
Rehearing  denied  March  30,  1916. 

Statement  by  the  Conrt.  This  is  a  replevin  action 
brought  by  plaintiff  in  error  (plaintiff  below)  against 
defendant  in  error  (defendant  below)  to  recover  pos- 
session of  a  player  piano.  At  the  close  of  plaintiff's 
case,  on  motion  of  the  defendant,  the  court  instructed 
the  jury  to  find  the  issues  for  the  defendant,  where- 
upon the  jury  returned  a  verdict  finding  the  right  to 
the  possession  of  said  property  in  the  defendant  and 
assessing  defendant's  damages  in  the  sum  of  one  cent. 
Upon  this  verdict  the  court  rendered  a  judgment  in 
favor  of  defendant  and  awarded  a  writ  of  retorno 
hahendo,  to  reverse  which  plaintiff  has  sued  out  this 
writ  of  error. 

Joseph  E.  Wintbrbotham,  for  plaintiff  in  error. 

Robert  C.  Wheeler,  for  defendant  in  error. 

Mr.  PREsmiKG  Justice  Pam  delivered  the  opinion  of 
the  court. 

The  evidence  offered  on. behalf  of  plaintiff  showed 
that  plaintiff,  on  Februarj^  18,  1914,  sold  a  Hamilton 
player  piano  to  a  Mrs.  Gertrude  Mace  and  a  Mrs.  E. 
G.  Russell  for  $500,  payable  in  monthly  instalments; 
that  on  the  same  day  the  sai4  Mrs.  Mace  and  Mrs. 
Russell  executed  a  power  of  attorney  to  one  Rosecrans, 
to  execute  and  deliver  to  the  plaintiff  a  chattel  mort- 
gage covering  the  instrument  in  question,  to  secure  the 
payment  of  the  purchase  price ;  that  said  chattel  mort- 
gage contained  the  following  covenants:  That  if  de- 
fault should  be  made  in  the  payments,  or  if  the  goods 
were  removed  without  the  consent  of  the  plaintiff  (the 
mortgagee),  or  if  the  mortgagee  should  feel  unsafe  or 
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insecure,  the  mortgagee  (plaintiff)  might  declare  the 
entire  amount  due  or  take  possession  of  the  property, 
without  notice  or  demand ;  that  said  mortgage  was  exe- 
cuted by  the  said  Bosecrans,  acting  under  said  power 
of  attorney,  on  June  29,  1914,  and  recorded  July  1, 
1914;  that  the  piano  was  delivered  on  February  19, 
1914,  to  5021  Grand  boulevard,  Chicago,  where  Mrs. 
Eussell  and  Mrs.  Mace  lived,  the  former  having  charge 
of  the  apartment ;  that  on  or  about  March  4th  Mrs. 
Mace  left  Mrs.  Russell's  apartment;  that  the  piano, 
however,  remained  there;  that  on  or  about  June  1st, 
Mrs.  Russell  and  a  Mrs.  Ray  took  two  rooms  at  the 
New  Southern  Hotel,  owned  by  the  defendant;  that 
among  the  effects  which  they  brought  there  was  the 
piano  in  question ;  that  about  two  weeks  thereafter  they 
left  the  hotel,  leaving,  among  other  effects,  said  player 
piano. 

The  evidence  further  shows  that  on  October  9th  a 
representative  of  plaintiff  (one  Lawrence)  talked  with 
defendant  and  stated  to  him  that  he  wanted  to  get  the 
player  piano  left  there  by  Mrs.  Russell ;  that  defendant 
told  him  Mrs.  Russell  and  Mrs.  Ray  had  left  the  hotel, 
leaving  said  player  piano  and  some  worthless  property, 
and  that  he  (defendant)  had  decided  to  hold  the  player 
piano  for  the  indebtedness  due  the  hotel,  and  for  him 
(Lawrence)  to  take  the  matter  up  with  his  (defend- 
ant's) attorney;  that  on  October  9th  Lawrence  con- 
sulted with  Mr.  Winterbotham,  counsel  for  plaintiff. 

The  evidence  further  shows  that  Mr.  Winterbotham 
took  the  matter  up  with  Mr.  Wheeler,  counsel  for  de- 
fendant, and  on  October  14th  received  the  following 
letter : 

**I  find  that  Mrs.  Ray  and  Mrs.  Russell  left  an  un- 
paid bill  at  the  New  Southern  Hotel  amounting  to 
$157.64.  Upon  receipt  of  this  amount,  we  shall  be  glad 
to  deliver  your  piano  to  you. 

''After  you  have  investigated  the  law  in  regard  to 
Lin-keeper's  liens  along  the  lines  that  I  suggested  to- 
day, I  wish  you  would  call  me  up  and  let  me  know 

Vol.  CXCVIII  19 
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whether  or  not  you  think  we  are  right  in  contending 
that  we  have  a  lien  on  the  piano. 

Yours  truly, 

Robert  C.  Wheeler." 
that  thereafter  Mr.  Winterbotham  again  talked  with 
Mr.  Wheeler  over  the  telephone  and  was  told  that  de- 
fendant would  not  give  up  the  piano  unless  the  amount 
mentioned  in  the  foregoing  letter  ($157.64)  was  paid 
him ;  that  Mr.  Winterbotham  replied  that  he  would  not 
pay  this  because  his  client  had  been  told  by  defendant 
''that  the  player  piano  was  all  right  at  the  hotel  and 
that  there  would  be  no  storage  charges  on  if;  and 
that  he  (defendant)  knew  plaintiff  owned  the  player 
piano  by  virtue  of  a  chattel  mortgage. 

Under  the  foregoing  evidence,  plaintiff  maintains 
that  it  had  made  out  a  prima  facie  case,  wherefore 
the  court  erred  in  directing  a  verdict  for  the  defendant 
and  in  entering  judgment  thereon. 

It  is  an  admitted  fact  in  the  case,  that  the  mortgage 
upon  which  plaintiff  rests  its  title  was  not  executed  by 
the  mortgagors  personally,  but  that  it  was  executed 
by  an  attorney  in  fact  acting  for  them,  and  that  the 
acknowledgment  in  the  Municipal  Court  of  Chicago 
was  likewise  made  under  a  power  of  attorney.  Under 
the  holding  of  our  Supreme  Court,  such  execution  and 
acknowledgment  did  not  comply  with  section  2  of  our 
Mortgage  Act,  Eev.  St.,  ch.  95  (J.  &  A.  Tf  7577),  as  it 
then  existed,  which  act  is  in  derogation  of  the  conmion 
law  and  must  therefore  be  strictly  construed;  and  it 
has  been  further  held  that  a  chattel  mortgage  not  ex- 
ecuted, acknowledged  and  recorded  as  provided  for  by 
statute,  even  though  valid  as  between  mortgagor  and 
mortgagee,  is  invalid  as  to  those  not  parties  or  privies 
thereto.  TV.  W.  Kimball  Co.  v.  Polakow,  268  111.  344; 
id,  190  111.  App.  174 ;  Second  Nat.  Bank  v.  Thuet,  124 
111.  App.  501.  At  the  time  this  chattel  mortgage  was 
executed  there  was  no  provision  in  the  statute  author- 
izing the  execution  and  acknowledgment  of  a  chattel 
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mortgage  under  a  power  of  attorney,  and  therefore, 
under  the  law  as  it  existed  at  the  time  the  mortgage  in 
question  was  executed,  it  was  not  a  valid  mortgage  as 
against  a  subsequent  incumbrancer,  lienor,  judgment 
creditor  or  an  officer  by  virtue  of  a  valid  writ,  exe- 
cution or  warrant.  In  arriving  at  this  conclusion,  we 
are  not  unmindful  of  the  fact  that  since  the  decision 
in  W,  W.  Kimball  Co.  v.  Polakow,  supra,  was  handed 
down,  our  Legislature  amended  section  2  of  our  Mort- 
galge  Act,  supra,  whereby  an  acknowledgment  by  an 
attorney  in  fact  acting  under  a  power  of  attorney  is 
authorized.    Session  Laws  of  1915,  p.  528. 

Plaintiff  contends  that  in  the  case  at  bar,  all  that  was 
necessary  to  make  out  a  prima  facie  case  was  to  show 
the  execution  of  the  mortgage  and  a  breach  of  its  cove- 
nants, and  that  the  question  whether  said  mortgage 
was  valid  as  against  third  persons  was  one  of  defense. 
While  coimsel  does  not  cite  Allcock  v.  Loy,  100  111.  App. 
573,  yet  that  case  supports  its  contention.  In  that  case, 
however,  the  court  also  held  that  the  evidence  offered 
by  the  plaintiff  did  not  disclose  that  defendant  (a  third 
person)  was  such  interested  third  person  as  the  statute 
provided  for.  To  meet  the  contention  of  the  plaintiff, 
defendant  cites  Second  Nat.  Bank  v.  Thuet,  supra, 
which  was  a  replevin  action  brought  by  the  mortgagee 
to  recover  certain  property  from  a  person  not  the  mort- 
gagor. The  mortgage  upon  which  that  suit  was  based 
had  not  been  executed  in  conformity  to  the  statute, 
and  the  court  held  that  where  the  property  was  found 
in  possession  of  a  third  person,  it  was  incumbent  upon 
the  plaintiff,  in  addition  to  showing  the  execution  of 
the  mortgage  and  a  breach  of  its  covenants,  to  offer 
evidence  showing  that  the  third  person  had  no  right  or 
interest  therein  as  provided  by  the  statute.  In  arriv- 
ing at  that  conclusion,  however,  the  court  recognized 
that  thereby  it  put  upon  the  plaintiff  the  necessity  of 
proving  a  negative,  which  was  contrary  to  the  general 
nile^  but  stated  that  was  a  misfortune  resultin|^  from 


292  Appellate  Coubts  of  Illinois. 

, 

Baldwin  Company  v.  Keeley,  198  IlL  App.  287. 

his  defective  mortgage.  These  decisions  are  at  vari- 
ance with  each  other,  and  while  the  writer  of  this  opin- 
ion, speaking  for  himself  alone,  is  in  accord  with  the 
reasoning  and  the  mle  of  law  as  announced  in  AUcock 
V.  Loy,  supra,  yet  nnder  the  facts  in  the  case  at  bar, 
under  either  holding,  we  are  of  the  opinion  that  plain- 
tiff failed  to  make  out  a  prima  facie  case,  because  the 
plaintiff  did  not  confine  its  evidence  merely  to  the  exe- 
cution of  the  mortgage  and  a  breach  of  its  covenants, 
but  by  its  evidence  showed  defendant's  x>ossession  was 
not  a  mere  naked  possession  of  a  disinterested  third 
person,  but  that  it  was  the  possession  of  a  lienor.  The 
evidence  clearly  shows  that  the  piano  in  question  was 
brought  to  defendant's  hotel  by  Mrs.  Russell,  one  of 
the  mortgagors,  and  placed  in  the  room  occupied  by 
herself  and  Mrs.  Ray,  and  that  defendant  claimed  there 
was  due  him  for  hotel  charges  the  sum  of  $154.67,  and 
that  defendant  claimed  an  innkeeper's  lien  on  this 
player  piano  for  said  sum,  as  authorized  under  the 
statute.  In  AUcock  v.  Loy,  supra,  the  court  said,  p. 
575: 

''Appellant's  evidence  made  a  prima  facie  case,  and 
did  not  disclose  that  appellee  was  in  any  manner  such 
an  interested  third  person  a^  the  statute  provides  for, 
and  as  appellee  offered  no  evidence,  the  court  could 
not  assume  that  he  had  such  interest.  Mere  naked  pos- 
session is  not  such  an  interest,  and  if  appellee  had 
other  interest  than  mere  possession,  the  burden  was 
upon  him  to  prove  it.  Appellant  should  not  have  been 
required  to  prove  that  appellee  had  not  such  interest." 

But  in  the  case  at  bar  the  evidence  shows  more  than 
the  mere  naked  possession;  it  shows  defendant  to  be 
such  interested  third  person  as  the  statute  provides 
for,  and  therefore  plaintiff  was  also  required  to  prov^, 
in  making  out  a  prima  facie  case,  such  facts  as  would 
negative  the  right  to  an  innkeeper's  lien  that  the  evi- 
dence showed  defendant  was  entitled  to.  No  evidence 
of  this  character  was  submitted  by  plaintiff,  and  in  the 
absence  thereof,  the  plaintiff  failed  to  make  out  4 
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prima  facie  case,  under  either  Allcock  v.  Loy,  supra,  or 
Second  Nat.  Bank  v,  Thuet,  supra,  and  the  court  prop- 
erly directed  a  verdict  for  the  defendant. 

While  plaintiff  contends  that  the  piano  in  question 
is  not  such  property  as  the  Legislature  contemplated 
should  be  subject  to  an  innkeeper's  lien,  we  cannot  con- 
cur therein.  Section  2  of  the  Innkeepers  Act,  Rev.  St. 
ch.  71  (J.  &  A.  ^  6194),  provides  in  part  as  follows : 

**  Every  hotel  proprietor  shall  have  a  lien  upon  all 
the  baggage  and  effects  brought  into  said  hotel  by  his 
guests  for  any  and  all  proper  charges  due  him  from 
such  guests  for  hotel  accommodations,"  •  •  * 
(italics  ours) 
and  section  1  of  the  Lien  Act,  Rev.  St.,  ch.  82  (J.  &  A. 

117179),  states: 

**  Hotel,  inn  and  boarding  house  keepers  shall  have 
a  lien  upon  the  baggage  and  other  valuables  of  their 
^ests  or  boarders  brought  into  such  hotel,  inn  or 
boarding  house  by  such  guests  or  boarders,  for  the 
proper  charges  due  from  such  guests  or  boarders  for 
their  accommodations,  board  and  lodgings  and  such 
extras  as  are  furnished  at  their  request."  (italics 
ours) 

A  piano  brought  into  a  hotel  by  a  guest  must,  in  view 
of  the  foregoing  language,  be  considered  as  part  and 
parcel  of  either  his  or  her  effects  or  valuables. 

Plaintiff  further  contends  that  even  though  defend- 
ant was  entitled  to  a  lien,  yet  under  section  22  of  the 
Replevin  Act,  Rev.  St.,  ch.  119,  (J.  &  A.  U  9207),  the 
judgment  was  improper;  that  said  section  provides 
that  where  the  evidence  shows  that  the  property  was 
held  by  the  defendant  for  the  payment  of  money  due, 
the  judgment  may  be  in  the  alternative  viz,  that  plain- 
tiff bo  ordered  to  pay  the  amount  rightfully  due  de- 
fendant, within  a  certain  time,  or  make  return  of  the 
property;  that  in  the  case  at  bar  the  right  of  the  de- 
fendant in  the  property,  at  best,  was  but  a  lien  for 
money  due,  and  that  therefore  the  court  should  have 
entered  a  judgment  in  the  alternative,   and  that  its 
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failure  to  do  so  was  error.  This  contention  is  raised 
for  the  first  time  in  this  court.  We  have  carefully  ex- 
amined the  record  and  find  it  barren  of  any  request  by 
plaintiff  for  such  form  of  judgment;  nor  was  any 
exception  taken  to  the  entering  of  the  judgment  com- 
plained of.  Courts  of  review  are  opposed  to  revers- 
ing cases  upon  questions  which  should  have  been  raised 
in  the  court  below  and  which  are  raised  for  the  first 
time  on  appeal  or  writ  of  error. 

Other  errors  have  been  assigned,  which  we  have 
carefully  examined,  but  are  of  the  opinion  that  they 
are  without  merit. 

Finding  no  reversible  error,  the  judgment  of  the 
Municipal  Court  of  Chicago  will  be  affirmed. 

Affirmed. 


Louis  A.  Lenekl,  Defendant  in  Error,  y.  John  Sehnltx 
and  Mary  Sehultz,  Plaintiffs  In  Error. 

Gen.  No.  21,212.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Frai^k  H. 
Gbaham,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  March  15,  1916. 

Statement  of  the  Case. 

Action  of  forcible  entry  and  detainer  brought  by 
Louis  A.  Lencki,  plaintiff,  against  Jobn  Sohultz  and 
Mary  Schultz,  defendants,  under  clause  6  of  section 
2  of  the  Forcible  Entry  and  Detainer  Act,  Rev.  St., 
ch.  57  ( J.  &  A.  T[  5843).  From  a  judgment  entered  on 
a  verdict  for  plaintiff,  defendants  prosecute  a  writ  of 
error. 

Plaintiff's  evidence  showed  that  defendants  were  in 
possession  of  the  premises  in  question  at  the  time  of 
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the  demand  for  possession  and  the  bringing  of  the 
action ;  that  defendant  John  Schultz  was  on  the  prop- 
erty at  the  time  of  the  execution  of  the  deed  conveying 
same.  There  was  introduced  in  evidence  a  quit- 
claim deed  from  John  Schultz  and  Mary  Schultz,  his 
wife  (defendants),  to  the  plaintiff,  and  the  demand  for 
possession  served  by  plaintiff  upon  the  defendants. 

On  behalf  of  the  defendants  there  was  an  offer  to 
show  that  at  the  time  this  quitclaim  deed  was  given  to 
the  plaintiff,  the  defendants  were  threatened  with  a 
personal  injury  suit ;  that  this  conveyance  was  made  at 
the  suggestion  of  plaintiff,  who  said  he  could  settle  the 
case  for  little  money ;  that  he  would  hold  the  property 
as  security  for  moneys  advanced  in  settlement  and  not 
place  the  deed  of  record ;  that  the  property  was  to  be 
deeded  back  when  the  personal  injury  suit  had  been 
disposed  of  and  the  plaintiff  reimbursed  for  advances 
made,  if  any ;  that  the  deed  was  given  with  the  under- 
standing that  it  should  not  in  any  way  disturb  the  pos- 
session of  defendants ;  that  nothing  was  ever  paid  by 
Lencki ;  that  when  defendants  demanded  the  deed  back, 
plaintiff  discharged  John  Schultz  from  his  employ 
and  started  an  action  in  forcible  detainer.  After  this 
offer  was  made,  counsel  for  defendants  stated:  **I  of- 
fer to'  show  by  the  witness  that  in  fact  the  title  to  the 
property  in  question  is  involved  in  this  suit,  and  ask  to 
have  the  court  pass  upon  that  issue."  This  offer  was 
rejected  and  exception  taken  thereto.  There  was  also 
an  offer  to  show  that  in  a  former  action  of  forcible 
entry  and  detainer  plaintiff  had  testified  that  John 
Schultz  was  to  remain  in  possession  as  a  tenant  of  the 
plaintiff,  which  offer  was  also  refused.  In  making  this 
offer,  defendants  contended  that  the  relationship  of 
landlord  and  tenant  did  not  exist. 

Before  the  close  of  the  case  plaintiff  offered  in  evi- 
dence a  decree  entered  in  the  Circuit  Court  of  Cook 
eonnty  in  the  case  of  Mary  Schultz,  one  of  the  defend- 
ants herein,  against  plaintiff  and  John  Schultz,  the 
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other  defendant,  to  set  aside  the  deed  (which  was  the 
deed  offered  in  evidence  in  the  case  at  bar)  given  by 
her  husband  and  herself  to  the  plaintiff;  he  also  of- 
fered in  evidence  the  bill  of  complainant  and  his 
(Lencki's)  answer  thereto.  That  suit  was  based  upon 
practically  the  same  facts  as  defendants  offered  to 
prove  as  matters  of  defense  in  the  action  at  bar.  Ob- 
jection was  made  on  behalf  of  John  Schnltz,  on  the 
ground  that  he  was  not  a  party  to  the  action.  It  ap- 
peared, however,  that  he  attended  as  a  witness  for  the 
complainant  in  that  action. 

CoBUBN  &  Bentley,  for  plaintiffs  in  error. 

Smietanka,  Johnson  &  Molthbop,  for  defendant  in 
error. 

Mb.  Pbesidinq  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Forcible  entby  and  detainer,  §  22* — what  U  nature  of  right 
of  possession  in  grantee.  In  an  action  of  forcible  entry  and  detainer 
by  a  grantee  holding  a  deed  against  the  grantor  In  possession,  who 
has  refused,  upon  demand,  to  give  possession,  the  question  of  title 
between  plaintiff  and  defendants  or  any  one  else  cannot  be  tried, 
and  the  right  to  possession  in  the  plaintiff  is  not  dependent  upon 
his  title  but  upon  the  existence  of  specific  facts  mentioned  in  Forci- 
ble Entry  and  Detainer  Act,  Rev.  St,  ch.  57,  sec  2,  clause  6  (J.  &  A. 
t  5843). 

2.  FoBCiBLE  ENTBY  AND  DETAINER,  S  16* — tohcn  action  lies  for  un- 
lawful detainer  "by  grantor.  A  quitclaim  deed  to  the  plaintiff  from 
the  grantor  and  a  continuance  in  i>osse8sion  by  the  grantor  after 
a  written  demand  for  possession  are  facts  upon  which  an  action 
of  forcible  entry  and  detainer  may  be  maintained  under  Forcible 
Entry  and  Detainer  Act,  Rev.  St,  ch.  57,  sec.  2,  clause  6  (J.  &  A. 
t  5843). 

3.  Forcible  entry  and  detainer,  {  73* — when  evidence  inadmissi- 
"ble  as  tearing  upon  question  of  title  of  plaintiff.    In  an  action  of 


*8ee  Illinois  Notes  Dtsest,  Vols.  XI  to  XY.  and  Cnmnlnttve  Qanrteiiy,  tmme 
topic  and  section  nnmbor. 
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forcible  entry  and  detainer  by  a  grantee  against  a  grantor,  with- 
holding possession  after  demand,  under  the  Forcible  Entry  and 
Detainer  Act,  Rev.  St.,  ch.  74,  sec.  2,  clause  6  (J.  ft  A.  H  5843),  evi- 
dence that  the  quitclaim  deed  from  defendant  to  plaintiff  was 
intended  to  secure  plaintiff  for  moneys  advanced  and  that  the  deed 
was  given  with  the  understanding  that  it  should  not  disturb  defend- 
ants' possession  and  that  nothing  was  ever  paid  by  plaintiff,  was 
not  competent  because  it  sought  to  put  in  issue  the  title  of  the 
plaintiff. 

4.  FV>BciBLE  ENTBT  AND  DETAINER,  {  77* — whcn  deed  odmUsible  to 
9hov>  fact  of  possession.  In  an  action  of  forcible  entry  and  detainer 
by  a  grantee  against  a  grantor  the  introduction  of  the  deed  to  the 
premises  is  proper  and  Is  necessary,  in  connection  with  the  fact  of 
possession,  to  show  that  there  was  a  grantor  who  conveyed  and  a 
grantee  to  whom  the  conveyance  was  made. 

5.  Appeal  and  esbob,  §  1466* — when  admission  in  evidence  of 
pleadings  in  prior  case  harmless  error.  Where,  in  an  action  of 
forcible  entry  and  detainer  it  was  contended  that  there  was  an  im- 
proper admission  in  evidence  of  the  bill,  answer  and  decree  in  a 
prior  case  wherein  one  of  the  defendants  in  the  case  at  bar  was 
complainant,  and  in  which  the  plaintiff  and  the  other  defendant  in 
the  case  at  bar  were  defendants,  which  prior  case  was  for  the 
purpose  of  setting  aside  the  deed  upon  which  the  case  at  bar  de- 
pends, and  where  objection  to  such  evidence  was  not  made  by  the 
complainant  but  by  her  husband,  who  was  defendant  in  such  suit 
and  a  witness  in  behalf  of  the  complainant  therein,  held  not  error 
to  admit  such  evidence  and  that,  at  best,  it  was  only  cumulative, 
and  inasmuch  as  the  court  in  the  case  at  bar  instructed  the  Jury 
to  find  for  plaintiff,  its  admission  could  not  be  considered  harmful. 

6.  Estoppel,  |  87* — when  tenant  estopped  to  claim  relationship 
of  landlord  and  tenant.  In  an  action  of  forcible  entry  and  detainer, 
where  defendant  claims  that  conveyance  from  him  to  plaintiff  was 
to  secure  plaintiff  for  money  advanced,  such  defendant  is  estopped 
from  thereafter  claiming  the  relation  of  landlord  and  tenant  and 
cannot  present  evidence  that  in  a  previous  trial  in  forcible  entry 
and  detainer,  plaintiff  testified  that  defendant  was  his  tenant. 

*See  Ulinols  Notes  Digest,  Vols.  XI  to  XV,  Mid  ComiiUitlve  Quartorlj,  same 
topic  and  section  nvmber. 
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Margaret  Beese^  Appellee,  y.  Henry  C.  Reese,  Appel- 
lant. 

Gen.  No.  21,800.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Superior  Ck)urt  of  Cook  county;  the  Hon.  Chables 
M.  FoELL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Affirmed.    Opinion  filed  March  15,  1916. 

Statement  of  the  Case. 

Bill  for  divorce  by  Margaret  Eeese,  complainant, 
against  Henry  C.  Eeese,  defendant.  From  an  order 
Qommitting  defendant  to  jail  until  he  complied  with  an 
order  for  the  payment  of  temporary  alimony,  and  an 
additional  sum  as  charges  of  the  master  in  chancery, 
or  until  released  by  law,  not  to  exceed  the  period  of 
six  months,  defendant  appeals. 

On  December  21,  1914,  a  rule  was  entered  upon 
Henry  C.  Eeese,  defendant,  to  show  cause  why  attach- 
ment should  not  issue  for  his  failure  to  pay  temporary 
alimony  during  the  preceding  five  weeks.  Defendant 
filed  a  sworn  answer  wherein  he  stated  that  he  had  no 
money  with  which  to  pay  the  alimony  to  the  complain- 
ant, and  set  forth  in  detail  his  income,  expenditures 
and  liabilities ;  also  that  he  was  taken  sick  on  Novem- 
ber 21st,  and  since  December  2nd  had  been  confined  to 
his  bed,  and  that  for  a  great  part  of  the  time  he  was 
under  the  care  of  a  physician,  his  ailment  being  ulcer 
of  the  stomach.  Attached  thereto  was  an  aflSdavit  of 
his  physician  under  date  of  December  21st,  stating  that 
since  December  2nd  defendant  had  been  under  his  care ; 
that  he  was  suffering  from  ulcer  of  the  stomach  and 
was  unable  to  work. 

The  matter  was  referred  to  a  master  in  chancery  to 
determine  whether  defendant  was  in  contempt  of  court 
for  failure  to  pay  all  or  any  part  of  the  alimony  due 
under  the  order  of  the  court  theretofore  entered,  the 
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matter  to  make  his  report  within  forty-eight  hours.  On 
January  14th  the  master  filed  his  report,  wherein  he 
made  certain  findings  from  which  he  concluded  that 
defendant  was  in  contempt  of  court,  and  recommended 
that  defendant  be  committed  until  he  should  properly 
comply  with  the  rule  in  relation  thereto.  Said  report 
contained  the  testimony  taken  before  him  on  the  refer- 
ence. On  January  15th  the  master  submitted  a  sup- 
plemental report  wherein  it  was  stated  that  the  ob- 
jections filed  to  said  report  by  defendant  were  duly 
argued  and  overruled,  and  wherein  he  further  certified 
that  a  stenographer  was  necessarily  employed  to  tran- 
scribe the  testimony;  that  a  copy  of  such  testimony 
certified  by  the  master  and  attached  to  his  report  was 
made  by  the  stenographer;  that  a  reasonable  fee  for 
such  stenographic  services  was  $13.50,  and  that  said 
master's  fee  therein  was  $25,  making  a  total  of  $38.50. 
It  was  ordered  that  defendant's  objections  filed  there- 
to stand  as  exceptions.  On  January  18th  the  court 
approved  the  master's  report,  and  found  that  defend- 
ant was  able  to  pay  the  alimony  due  under  the  order 
theretofore  entered,  and  that  defendant  wilfully  re- 
fused to  pay  said  alimony ;  that  there  remained  due  and 
unpaid  to  the  complainant  the  sum  of  $45  as  alimony  on 
the  order  theretofore  entered  by  the  court;  allowed 
and  approved  the  master's  charge  of  $38.50,  and  or- 
dered that  defendant  *'be  committed  to  the  County  Jail 
of  this  County,  until  he  shall  have  complied  with  said 
order  of  this  Court,  and  shall  have  paid  all  of  said 
amount  of  Forty-five  ($45.00)  Dollars,  as  alimony  due, 
and  the  additional  sum  of  Thirty-eight  and  50/100 
($38.50)  Dollars,  as  Master's  charges,  or  until  released 
by  due  process,  not  to  exceed  the  period  of  six  months 
however. ' ' 

John  E.  Van  Natta,  for  appellant. 

Frank  J.  Snite,  for  appellee;  Leo  H.  Hoffman,  of 
counsel. 
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The  People  v.  Mehan,  198  IlL  App.  300. 

Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  kbbob»  |  1399* — when  findings  of  master  sustained. 
Findings  of  a  master  on  question  of  fact  which  have  been  concurred 
in  by  the  chancellor  must  be  affirmed  unless  clearly  and  manifestly 
against  the  weight  of  evidence. 

2.  Contempt,  |  77* — when  payment  of  costs  in  contempt  hearing 
condition  precedent  to  discharge  from  order  of  commitment  for  con- 
tempt. Master's  charges  on  account  of  hearing,  whereby  defendant 
was  found  guilty  of  contempt  for  default  in  payment  of  alimony, 
are  not  ordinary  costs  in  a  chancery  suit  that  may  only  be  collected 
by  execution,  but  inasmuch  as  the  costs  were  incurred  by  defend- 
ant's failure  to  comply  with  a  previous  order  of  the  court  which 
led  to  the  contempt  proceedings,  defendant  himself  was  responsible 
for  such  costs,  and  payment  of  them  may  be  made  a  condition  pre- 
cedent to  a  discharge  from  an  order  of  commitment  entered  because 
of  the  contempt 


The  People  of  the  State  of  Illinois  ex  rel.  Hehan, 
Defendant  in  Error,  t.  Darid  T.  Hehan,  Plaintiff 
in  Error. 

Oen.  No.  21,454. 

1.  DivoBOK,  {  137* — when  wife  entitled  to  attorneys  fees  far  past 
services  in  dismissed  case.  Where  during  the  pending  of  divorce 
proceedings,  afterwards  dismissed,  complainant  is  allowed  solicitor's 
fees  for  past  services,  she  is  entitled  to  retain  same  in  spite  of  the 
dismissal,  it  appearing  that  the  payment  thereof  is  necessary  in 
order  to  enable  her  to  further  carry  on  an  action  or  maintain  her 
defense  thereto. 

2.  Appeal  and  ebbob,  {  1270* — when  presumed  that  chancellor 
found  that  allotoance  of  attorney's  fees  to  complainant  in  divorce 
action  was  necessary.  Where  nothing  but  the  order  in  divorce  pro- 
ceedings allowing  solicitor's  fees  is  before  the  court,  in  the  absence 

•See  Dlinols  NotM  DIseit,  Vols.  XI  to  XV,  Mid  CvmolAtlTe  Quarterly,  Mine 
topic  and  seetlon  number. 
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of  any  evidence  to  the  contrary,  the  court  must  presume  that  the 
chancellor  believed  the  wife  to  have  a  probable  cause  of  action  and 
that  the  payment  of  such  fees,  whether  for  past  services  or  for  fu- 
ture services,  was  necessary  to  enable  the  wife  to  maintain  her 
action. 

3.  DivoBCB,  S  135* — when  wife  entitled  to  solicitor's  fees.  The 
allowance  of  solicitor's  fees  under  the  Divorce  Act,  Kurd's  Rev.  St. 
ch.  40,  sec.  15  (J.  ft  A.  H  4230),  is  not  contingent  upon  a  successful 
tenninatlon  of  the  suit,  but  if  it  appears  at  the  time  of  making  the 
request  that  the  wife  has  a  probable  oause  of  action,  she  is  entitled 
thereto. 

4.  DrvoBCE,  S  149* — when  order  for  allowance  of  attorney's  fees 
to  wife  as  complainant  presumed  to  be  for  benefit  of  defendant.  An 
allowance  of  solicitor's  fees  in  an  order  pending  divorce  proceedings 
whereby  defendant  is  permitted  to  pay  $100  within  thirty  days  and 
the  remaining  $100  in  another  thirty  days  must  be  presumed  to 
have  been  for  the  benefit  of  defendant  himself. 

5.  Div(»CE,  I  139* — when  defendant  not  relieved  from  payment 
of  attorney's  fees.  The  mere  fact  that  the  terms  for  payment  of  at- 
torney's fees  to  the  wife  as  complainant  are  made  convenient  to  the 
defendant  does  not  relieve  defendant  of  paying  them  when  the 
salt  afterwards  terminates  in  his  favor  and  is  dismissed,  where 
the  court  retains  power  to  compel  such  payment  notwithstanding 
the  dismissal  of  the  bill  for  want  of  equity. 

6.  Contempt,  {  70* — when  order  of  commitment  not  defective  as 
denying  defendant  right  to  purge  himself  ty  payment  of  money. 
An  order  that  defendant  in  contempt  proceedings  brought  on  ac- 
count of  his  nonpayment  of  solicitor's  fees  allowed  in  divorce  pro- 
ceedings against  him,  shall  be  entitled  to  his  relief  from  imprison- 
ment upon  payment  of  $100  at  any  time  after  commitment,  but  that 
in  default  thereof  he  cannot  be  held  in  Jail  for  more  than  thirty 
days,  cannot  be  considered  fatally  defective  on  the  contention  that 
it  omits  the  right  of  defendant  to  purge  himself  by  paying  the 
money. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas  Q. 
WnTDES,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1916.    Affirmed.    Opinion  filed  March  15,  1916. 

Ernest  Saunders,  for  plaintiff  in  error. 

Jambs  E.  Brown,  for  defendant  in  error. 

Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 


*8ee  nilnols  Notes  Dlgett.  YoIa.  XI  to  XY,  «Dd  Ciimiil*tlTe  Quartorly,  same 
tople  and  tectian  niimber. 
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—  -  -  -     ■  ■  >  

Plaintiff  in  error  (defendant  below)  was  found  guilty 
of  contempt  for  nonpayment  of  solicitor's  fees  allowed 
by  the  court  in  an  order  entered  June  24,  1914. 

This  proceeding  is  the  aftermath  of  a  suit  for  divorce 
by  Telona  Mehan,  the  relatrix  herein,  against  the  de- 
fendant. In  June,  1913  the  relatrix  filed  a  bill  for  sep- 
arate maintenance,  and  in  November  of  the  same  year, 
a  supplemental  bill  for. divorce,  upon  the  hearing  of 
which  the  cause  was  dismissed  on  June  29,  1914,  for 
want  of  equity.  In  its  decree  of  dismissal,  however, 
the  court  expressly  retained  jurisdiction  of  the  parties 
for  the  purpose  of  enforcing  its  order  of  June  24th  al- 
lowing the  relatrix  $200  as  solicitor's  fees. 

Defendant,  in  urging  a  reversal  of  the  foregoing 
order,  contends,  first:  ^'That  the  dismissal  of  the  bill 
for  want  of  equity  disposed  of  the  entire  subject-mat- 
ter, and  that  there  was  nothing  left  to  adjudicate  upon ; 
that  all  interlocutory  orders  fall  on  the  dismissal. ' '  In 
support  thereof  he  refers  us  to  Newman  v.  Newman, 
69  111.  167 ;  Anderson  v.  Steger,  173  HI.  112,  and  Chest- 
nut  V.  Chestnut,  77  111.  346.  These  cases,  defendant 
contends,  establish  the  rule  of  law,  that  where  parties 
have  settled  the  controversy  and  resumed  living  to- 
gether, or  where  the  wife  is  the  complainant  and  the 
court  finds  against  her,  the  court  has  no  power  to  order 
payment  of  solicitor's  fees  for  past  services;  that  sec- 
tion 15  of  our  Divorce  Act,  Rev.  St.,  ch.  40  (J.  &  A. 
T[  4230),  wherein  it  is  provided  that  the  husband  pay 
to  the  wife  or  into  court,  for  her  use  during  the 
pendency  of  the  action,  such  sum  or  sums  of  money  as 
may  enable  her  to  maintain  or  defend  a  suit,  con- 
templates that  said  provision  shall  be  made  in  advance. 
In  Anderson  v.  Steger,  supra,  the  court  refers  to 
Beadleston  v.  Beadleston,  103  N.  Y.  402,  as  announc- 
ing the  same  principle  of  law.  However,  in  Beadleston 
V,  Beadleston,  supra,  the  court,  in  reversing  an  order 
for  solicitor's  fees,  stated  that  it  based  its  decision 
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upon  the  precise  facts  there  in  evidence,  and  said 
further,  p.  405 : 

*  *  We  have  no  doubt  that  an  allowance  to  a  wife  dur- 
ing the  pendency  of  the  action,  for  some  past  expense, 
might  be  authorized  if  it  were  shown  that  its  payment 
was  necessary  to  enable  her  to  further  carry  on  the 
action  or  her  defense  thereto,'' 

and  in  McCarthy  v.  McCarthy,  137  N.  Y.  500,  the  court 
in  announcing  the  same  principle  of  law  said,  p.  503 : 

''Upon  such  an  application,  if  it  should  appear  that 
in  previously  carrying  on  her  action  the  plaintiff  had 
incurred  expense,  the  payment  of  which  was  essential 
to  be  made  in  order  that  she  might  further  maintain 
or  prosecute  her  rights,  under  the  judgment,  it  would 
be  quite  within  both  the  letter  and  the  spirit  of  the 
statute  to  comprehend  in  an  allowance  the  unpaid  item 
of  the  past.'* 

To  the  same  effect  is  Loveren  v.  Loveren,  100  Cal.  493 
and  Schuster  v.  Schuster,  84  Minn.  403,  87  N.  W.  1014. 
In  all  these  States  the  provision  in  the  statute  for  al- 
lowance of  solicitor's  fees  is  practically  identical  with 
that  in  our  statute.  We  have  reviewed  the  decisions  of 
many  other  States,  and  find  that  the  foregoing  repre- 
sent the  weight  of  authority.  They  all  hold  that  al- 
though a  wife  cannot  ordinarily  obtain  an  allowance 
for  solicitor's  fees  for  past  services,  she  may  receive 
same  where  it  is  shown  that  the  payment  thereof  is 
necessary  in  order  to  enable  her  to  further  carry  on 
an  action  or  maintain  her  defense  thereto.  In  the  Illi- 
nois cases  cited  by  counsel  and  referred  to  supra,  the 
order  for  solicitor's  fees  was  entered  at  the  time  the 
cause  was  dismissed,  while  in  the  case  at  bar  the  order 
was  entered  during  the  pendency  of  the  action  (five 
days  before  the  dismissal  and  before  the  hearing) . 

Defendant  further  contends  that  the  record  in  the 
case  at  bar  shows  that  the  allowance  for  solicitor's 
fees  was  for  past  services,  and  consequently  the  court 
was  without  power  to  enter  the  order.  We  have  be- 
fore us  only  the  order  itself,  which  is  as  follows : 
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''On  motion  of  complainant  herein  and  upon  com- 
plainant exhibiting  to  the  court  her  petition  for  an  al- 
lowance of  solicitor's  fees  and  an  itemized  statement 
attached  thereto,  enumerating  the  legal  services  per- 
formed by  solicitor  for  complainant  in  said  cause,  and 
upon  evidence  heard  in  open  court,  both  oral  and  docu- 
mentary, and  it  appearing  that  said  defendant  has 
heretofore  paid  to  the  complainant  on  account  of  her 
solicitor's  fees,  the  sum  of  only  $25.00,  the  court  finds: 

*'That  the  defendant  is  able  to  pay  reasonable  so- 
licitor's fees  in  said  cause : 

*  *  Now  THEREFORE,  IT  IS  ORDERED,  that  Said  defendant, 
David  T.  Mehan,  pay  to  the  complainant,  Telona 
Mehan,  as  and  for  her  reasonable  solicitor's  fees  in 
said  cause  an  additional  sum  of  $200.00,  in  the  manner 
following : 

''One  Hundred  ($100.00)  Dollars  of  said  sum  within 
thirty  (30)  days  and  the  remaining  One  Hundred 
($100.00)  Dollars  within  sixty  (60)  days." 

While  reference  is  made  in  said  order  to  the  petition 
praying  for  an  allowance  of  solicitor's  fees 'and  also 
to  an  itemized  statement,  yet  neither  the  petition,  the 
itemized  statement  nor  any  of  the  oral  or  documentary 
evidence  appear  in  the  record.  There  is  nothing  in 
the  foregoing  order  to  indicate  that  the  allowance  of 
$200  was  the  amount  asked  for  in  the  petition,  or  that 
it  equaled  the  amount  shown  by  the  itemized  statement 
of  account  therein  referred  to.  In  the  absence  of  any 
evidence  to  the  contrary,  we  must  presume  that  at  the 
time  the  order  was  entered,  the  chancellor  was  of  the 
opinion  that  the  relatrix  had  a  probable  cause  of  action 
and  that  the  payment  of  said  $200,  whether  for  past 
services  or  for  services  yet  to  be  performed,  was  neces- 
sary to  enable  the  relatrix  to  maintain  her  action. 

It  must  be  presumed  that  when  the  court  entered 
the  order  in  question,  the  provision  therein  allowing 
defendant  thirty  days  in  which  to  pay  $100,  and  thirty 
days  more  in  which  to  pay  the  remainder,  was  for  the 
benefit  of  the  defendant  and  at  his  request.  The  al- 
lowance of  solicitor's  fees  under  our  Divorce  Act  is  not 
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contingent  upon  a  successful  termination  of  the  suit, 
but  if  it  appears  at  the  time  of  making  the  request  that 
the  wife  has  a  probable  cause  of  action,  she  is  entitled 
to  the  benefit  of  section  15  of  our  Divorce  Act  (J.  &  A. 
If  4230).  The  mere  fact  that  the  court,  in  considera- 
tion of  the  husband ^s  circumstances,  makes  the  terms 
of  the  payment  thereof  convenient  for  him  is  no  reason 
why  the  husband  should  be  relieved  of  paying  them 
when  the  suit  terminated  unfavorably  to  the  wife.  The 
payment  of  solicitor's  fees  being  in  futuro,  it  must  be 
presumed  that  when  the  court  proceeded  to  hear 
the  case  it  naturally  expected  that  the  order  would 
be  obeyed,  independently  of  the  outcome  of  the  suit. 
The  court  heard  the  case  on  this  presumption,  and 
counsel  continued  his  services  upon  a  like  presumption ; 
and  if  the  court  was  without  the  power  to  enforce  the 
order  in  question,  regardless  of  the  outcome  of  the  suit, 
the  wife  would  be  divested  of  the  benefit  of  a  statute 
which  was  expressly  enacted  in  her  interest.  Recogniz- 
ing that  power,  the  court  reserved,  in  its  decree,  the  ju- 
risdiction to  compel  payment  of  the  solicitor's  fees: 
Such  a  reservation  also  appeared  in  the  decree  in  An- 
derson V.  Steger,  supra,  and  it  was  in  no  way  criticised 
by  our  Supreme  Court.  We  are  therefore  of  the  opin- 
ion, from  the  facts  and  circumstances  in  the  case  at  bar, 
that  the  court  in  entering  the  order  of  June  24th  for 
the  payment  of  solicitor's  fees,  did  so  to  enable  the 
relatrix  to  maintain  her  action,  and  that  the  court  had 
the  power  to  compel  a  compliance  with  said  order  by 
the  defendant,  even  though  the  bill  was  dismissed  for 
want  of  equity. 

Finally  it  is  maintained  that  the  commitment  order 
is  fatally  defective  in  that  it  omits  the  right  of  defend- 
ant to  purge  himself  of  the  contempt  by  paying  the 
money.  We  cannot  concur  therein.  This  order,  rea- 
sonably construed,  can  mean  only  that  defendant  shall 
be  entitled  to  his  release  from  imprisonment  upon  pay- 
ment of  $100  at  any  time  after  commitment,  but  that 
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in  default  thereof,  he  cannot  be  held  in  jail  for  more 
than  thirty  days.  In  Kyle  v.  People,  72  111.  App.  171 
(relied  upon  by  defendant),  the  order  of  commitment 
was  quite  different  from  the  one  now  before  us. 

Finding  no  reversible  error,  the  order  of  the  Circuit 
Court  of  C6ok  county  will  be  affirmed. 

Affirmed. 


Stanley  Kumorowskl,  Appellee,  y.  Armour  A  CompaBj, 

Appellant. 

Gen.  No.  20,911.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Circuit  Ck)art  of  Cook  county;  the  Hon.  Aoelob  J. 
Petit,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1914.  AiOrmed.  Opinion  filed  March  16,  1916.  Cer- 
tiorcuH  denied  by  Supreme  Court   (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Stanley  Kumorowski,  plaintiff,  against 
Armour  &  Company,  defendant,  for  $7,500  as  damages 
on  account  of  plaintiff's  fall  from  defendant's  freight 
elevator.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals. 

The  accident  upon  which  the  suit  is  based  occurred 
on  May  15,  1911,  while  plaintiff  was  trucking  a  load 
of  empty  boxes  in  the  canning  department  of  defend- 
ant 's  packing  house.  Plaintiff,  a  Lithuanian,  had  been 
in  this  country  a  year  at  the  time.  Previous  to  the 
accident,  for  about  six  or  seven  months,  plaintiff  had 
been  trucking  heavy  boxes.  He  testified  that  he  had 
never  previous  to  the  accident,  trucked  empty  boxes. 
Except  during  a  period  of  several  months,  empty  boxes 
had  been  trucked  by  boys.  Different  witnesses  testified 
conflictingly  as  to  whether  or  not  he  had  trucked  empty 
boxes  and  as  to  the  amount  thereof. 
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At  the  time  of  the  accident  plaintiff  was  twenty  years 
old,  weighed  from  175  to  176  pounds,  and  was  five  feet, 
seven  inches  in  height.  On  the  day  of  the  accident, 
while  he  was  trucking  full  boxes,  he  was  ordered  to  put 
down  his  truck  and  take  one  of  the  trucks  used  for 
empty  boxes.  Trucks  used  for  full  boxes  were  ordi- 
nary hand  trucks,  with  handles,  two  wheels  in  front, 
and  a  back  at  the  end,  over  the  wheels,  from  two  to 
two  and  one-half  feet  high.  The  trucks  used  for  empty 
boxes  were  similar  except  that  their  backs  were  be- 
tween four  and  four  and  one-half  feet  high  and  their 
floors  were  thirteen  inches  above  the  ground,  making 
the  top  of  the  back  of  the  trucks  from  five  feet,  one 
inch,  to  five  feet,  seven  inches  high. 

A  foreman  named  Sullivan  piled  the  boxes  on  his 
truck  until  they  were,  according  to  plaintiflF^s  testi- 
mony, as  high  as  the  top  of  the  fingers  of  his  hand  when 
his  arm  was  stretched  up  full  height.  Sullivan  then 
told  him  to  take  it  from  one  room  to  the  other,  accord- 
ing to  plaintiff's  evidence,  but  all  this  was  denied  by 
Sullivan.  Plaintiff  also  testified  that  boxes  were  piled 
to  within  five  inches  of  the  end  of  the  handles.  The 
elevator  upon  which  plaintiff  wheeled  the  truck  was 
five  feet,  eight  inches  wide,  seven  feet,  five  inches  long 
and  open  at  both  ends.  Consequently,  when  a  truck  was 
placed  in  the  exact  center  of  the  elevator,  there  would 
be  a  margin  of  substantially  one  foot  between  either  end 
and  the  edge  of  the  elevator.  There  was  a  clearance 
between  the  elevator  and  the  floor  of  three-quarters 
of  an  inch. 

The  elevator  was  operated  by  a  man  on  the  fifth  floor 
at  the  top  of  the  shaft.  Plaintiff  testified  that  he  rang 
for  the  elevator,  and  as  soon  as  it  reached  the  second 
floor,  wheeled  his  truck  aboard  and  the  elevator  ''went 
up  right  away."  Plaintiff  testified  that  he  gave  no 
signal  for  the  elevator  to  go  up,  whereas  the  operator 
testified  to  the  contrary.  By  a  slant  outward  of  the 
back  of  the  truck  used  on  this  occasion,  the  clearance 
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was  reduced.  Such  slant  was  testified  by  plaintiff's 
witnesses  to  exceed  four  or  five  inches  but  not  to  be  so 
much  according  to  defendant's  witnesses. 

As  it  passed  from  the  second  to  the  third  floor  the 
top  of  the  load  struck  a  beam  or  joist,  flush  with  and 
supporting  the  third  floor.  Had  the  load  not  projected 
more  thau  three-quarters  of  an  inch  beyond  the  edge  of 
the  platform,  it  would  have  passed  in  safety.  The 
boxes  were  knocked  off  against  plaintiflF,  causing  him  to 
fall  from  the  elevator  to  the  bottom  of  the  shaft,  a  dis- 
tance of  about  twenty-five  feet. 

Plaintiff's  declaration  consisted  of  four  original  and 
five  additional  counts.  The  court  instructed  the  jury 
to  find  for  defendant  on  all  except  the  first  original  and 
second  additional  counts.  The  first  original  count 
after  setting  out  matters  of  .inducement  that  defendant 
was  a  laborer  engaged  in  transporting  boxes  from 
designated  places  and  on  an  elevator  by  means  of  a 
hand  truck,  etc.,  charged  defendant's  duty  to  furnish 
plaintiff  with  a  reasonably  safe  place  in  which  to  work, 
a  disregard  of  that  duty,  an  order  and  command  for 
plaintiff  to  put  an  unusually  large  number  of  boxes 
on  the  truck  and  compliance  with  such  order ;  that  he 
was  unable  to  see  over  the  top  of  them,  was  ordered  to 
convey  the  truck  by  means  of  said  elevator  to  an  upper 
floor,  in  obedience  to  which  he  so  conveyed  the  truck; 
that  by  reason  of  the  height  of  the  boxes  he  was  unable 
to  observe  accurately  the  position  of  the  truck,  and 
thereby  the  place  where  he  was  required  to  stand,  while 
being  moved  upwards,  became  unsafe  which  was  well 
known  to  the  defendant  but  not  to  the  plaintiff. 

A.  R.  Urion  and  A.  F.  Reichmann,  for  appellant. 
John  W.  SunoN,  for  appellee. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

L  Master  and  sebvant,  {  687* — when  evidence  sufficient  to  sus- 
tain finding  that  master  negligent  in  failing  to  guard  elevator  plat- 
form. In  an  action  for  personal  injuries  where  the  first  count  in  a 
declaration  charged  negligence  in  the  failure  to  construct  walls 
or  other  protection  around  an  elevator  in  the  canning  department 
of  defendant's  -packing  house,  and  there  was  proof  that  such 
elevator  was  open  at  both  ends  and  used  by  foreigners,  acting  as 
common  laborers  in  elevating  trucks,  which,  when  placed  on  the 
platform  of  such  elevator  left  very  narrow  margin  thereon,  and  it 
appeared  that  the  truck  of  plaintiff  at  the  time  of  the  accident  was 
loaded  with  piles  of  boxes  so  high  that  the  trucker  could  not  see 
over  the  top,  and  the  boxes,  which  projected  slightly  over  the  plat- 
form, struck  a  joist  supporting  an  upper  floor,  fell  off,  and  knocked 
plaintiff  off  the  elevator,  evidence  held  sufficient  to  sustain  a  finding 
that  the  failure  to  inclose  the  platform  of  the  elevator  constituted 
negligence. 

2.  Masteb  and  sebvant,  {  156* — what  constitutes  negligence  in 
failing  to  guard  platform  of  elevator.  What  is  usually  done  is  not 
the  standard  for  determining  the  question  of  negligence  or  ordinary 
care  with  reference  to  the  failure  of  an  employer  to  protect  the  plat- 
form of  an  elevator  used  by  its  servants  with  an  inclosure. 

3.  Appeal  and  ebbob,  S  1520* — when  refusal  to  give  peremptory 
instructions  in  reference  to  some  of  counts  in  declaration,  not  re- 
versible error.  If  there  is  evidence  sufficient  to  sustain  the  action 
laid  in  any  one  of  three  counts  in  a  declaration,  the  refusal  to  give 
peremptory  instructions  with  reference  to  the  other  two,  even  if 
erroneous,  is  not  reversible  error. 

4.  Mabteb  and  servant,  §  562* — when  proof  of  single  count  suf- 
ficient. In  an  action  for  personal  injuries  sustained  by  a  trucker 
while  engaged  in  taking  a  truck  of  boxes  to  an  upper  fioor  of  a 
building  in  an  unguarded  elevator  operated  by  another  servant,  as 
a  result  of  projecting  boxes  striking  against  a  beam  in  the  elevator 
shaft  as  the  car  ascended,  falling  off,  and  knocking  plaintiff  to  the 
bottom  of  the  shaft,  it  is  immaterial  that  the  court  failed  to  give 
a  formal  Instruction  to  find  the  defendant  not  guilty  on  a  certain 
count,  on  the  ground  that  there  was  no  evidence  to  show  that  the 
elevator  operator  was  negligent  as  alleged  in  such  count,  where 
there  is  evidence  to  sustain  other  counts  in  the  declaration. 

5.  Appeal  and  ebbob,  §  1628* — when  error  in  refusing  to  direct 
verdict  as  to  particular  count  cured.  In  an  action  by  a  servant 
for  personal  Injuries  sustained  while  in  performance  of  his  duties 
in  taking  a  truck  of  boxes  to  an  upper  fioor  of  a  building  in 

•Sm  nUnoto  Notes  Digest,  Vol*.  XI  to  XY,  and  Ciimiii»tlTe  Quarterly, 
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an  unguarded  elevator  operated  by  another  servant,  as  a  result 
of  projecting  boxes  catching  against  a  beam  in  the  shaft,  as  the 
car  ascended,  falling  off  and  knocking  the  plaintiff  to  the  bottom 
of  the  shaft,  it  is  immaterial  that  the  court  failed  to  give  a  peremp- 
tory instruction  to  find  defendant  not  guilty  on  a  particular  count, 
alleging  that  the  injury  was  due  to  the  negligence  of  the  operator 
of  the  elevator  because  they  were  fellow-servants,  where  the  court 
specifically  Instructed  the  Jury  that  the  plaintiff  and  elevator  oper- 
ator were  fellow-servants,  and  that  no  recovery  oould  be  had  on 
account  of  the  negligence,  if  any,  of  the  latter. 

6.  Masteb  and  sebvant,  S  773* — when  question  tohether  elevator 
unsafe  place  to  toork,  for  jury.  In  an  action  by  a  servant  for  per^ 
sonal  injuries  sustained  while  in  performance  of  his  duties  in  tak- 
ing a  truck  of  boxes  to  an  upper  floor  of  a  building  in  an  unguarded 
elevator  operated  by  another  servant,  as  a  result  of  projecting  boxes 
catching  against  a  beam  in  the  shaft,  falling  off,  and  knocking 
plaintiff  to  the  bottom  of  the  shaft,  held  that  there  was  ample  evi- 
dence to  Justify  the  court  in  submitting  the  issue  raised  by  the  first 
additional  count  of  plaintiffs  declaration  to  the  jury,  such  count 
having  reference  to  facts  which  rendered  unsafe  the  place  where 
plaintiff  worked  and  defendant's  knowledge  thereof,  and  the  ques- 
tion whether  such  facts  together  with  all  the  other  facts  in  evidence 
rendered  the  place  unsafe,  and  defendant's  knowledge  thereof,  were 
properly  submitted  to  the  jury. 

7.  Master  and  servant,  S  312* — when  servant  assumes  risks  of 
employment.  The  servant  assumes  not  only  the  ordinary  risks 
incident  to  his  employment,  but  also  all  dangers  which  are  obvious 
and  apparent,  and  if  he  voluntarily  enters  into  or  continues  in  the 
service,  knowing,  or  having  the  means  of  knowing,  its  dangers,  he 
is  deemed  to  have  assumed  the  risks  and  to  have  waived  all  claims 
against  the  master  for  damages  in  case  of  personal  injury. 

8.  Master  and  servant,  |  739* — when  question  of  assumption  of 
risk  for  jury.  The  question  whether  the  servant  has  assumed  the 
danger  which  he  encounters  ordinarily  is  one  of  fact,  but  the  ques> 
tion  will  become  one  of  law  when  but  one  conclusion  can  be  drawn 
from  the  evidence  by  all  reasonable  minds. 

9.  Master  and  servant,  |  751* — when  question  of  contrilnitory 
negligence  of  servant  for  jury.  While  the  question  whether  a  serv- 
ant has  been  guilty  of  contributory  negligence  is  ordinarily  one 
of  fact,  it  will  become  one  of  law  when  but  one  conclusion  can  be 
drawn  from  the  evidence  by  all  reasonable  minds. 

10.  Master  and  servant,  {  698* — when  evidence  insufficient  to 
establish  assumption  of  risk  attendant  on  use  of  defective  elevator. 
In  an  action  for  damages  for  personal  injuries  sustained  by  a 
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trucker  while  engaged  in  taking  a  truck  of  empty  boxes  to  an 
upper  floor  of  a  building  in  an  unguarded  elevator  operated  by  an- 
other servant,  as  a  result  of  projecting  boxes  striking  against  a 
beam  in  the  elevator  shaft  as  the  car  ascended,  falling  oft,  and 
knocking  plaintiff  to  the  bottom  of  the  shaft,  held  that  the  manifest 
weight  of  the  evidence  does  not  show  that  the  hazard  causing  his 
accident  was  or  should  have  been  known  to  the  plaintiff  in  view 
of  circumstances  that  he  was  a  common  laborer  at  the  bottom  of 
the  industrial  scale,  and  that  his  regular  work  was  that  of  trucking 
full  boxes  which  were  only  piled  two  or  two  and  one-half  feet 
high  upon  his  truck,  while  there  was  evidence  that  plaintiff  at  the 
time  of  the  accident  trucked  a  load  so  high  that  he  could  not  see 
over  the  top  of  it,  and  there  was  a  conflict  in  the  evidence  as  to 
whether  plaintiff  had  ever  trucked  a  load  of  empty  boxes  previously. 

IL  Mabtsb  Am)  SERVANT,  §  699* — when  evidence  inaufflcient  to 
establish  oontrihutory  negligence  of  servant  using  elevator.  In  an 
action  for  damages  for  personal  injuries  sustained  by  a  tracker 
while  engaged  in  taking  a  truck  of  empty  boxes  to  an  upper  floor 
of  a  building  in  an  unguarded  elevator  operated  by  another  servant, 
as  a  result  of  projecting  boxes  striking  against  a  beam  in  the 
elevator  shaft  as  the  car  ascended,  falling  off,  and  knocking  plain- 
tiff to  the  bottom  of  the  shaft,  evidence  held  insufficient  to  establish 
that  plaintiff  did  not  exercise  all  the  care  which  his  circumstances 
at  and  before  the  accident  allowed. 

12.  Appeal  Ain>  ebbob,  {  1410* — when  verdict  not  disturbed  €ts 
against  weight  of  evidence.  Where  questions  of  fact  are  passed  upon 
by  a  Jury  properly  and  fully  instructed  as  to  the  law,  and  a  motion 
for  a  new  trial  is  considered  and  refused  by  the  trial  court,  the 
▼erdict  will  not  be  disturbed  as  against  the  weight  of  evidence  on 
ftppeal,  unless  it  is  clearly  so  on  some  essential  issue  involved. 
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James  F.  Bishop,  Administrator,  Appellee,  y.  Bowman 

Dairy  Company,  Appellant. 

Oen.  No.  21,016. 

1.  WoBKMEN*8  Compensation  Act,  §  2* — when  employees  pre- 
sumed to  have  elected  to  he  hound  hy  act.  All  employers  included 
In  sec.  3  of  the  Workmen's  Compensation  Act  of  1913>  Kurd's  Rev. 
St,  ch.  48,  are,  by  section  2,  of  such  act,  conclusively  presumed  to 
have  elected  to  be  bound  by  its  terms,  unless  they  have  manifested 
a  contrary  intention  in  the  manner  therein  provided. 

2.  Workmen's  Compensation  Act,  {  3* — who  is  not  engaged  in 
carriage  hy  land  or  water.  In  sec.  3  of  the  Workmen's  Compensa- 
tion Act,  Kurd's  Rev.  St,  ch.  48,  the  words  "carriage  by  land  or 
water"  relate  to  those  engaged  in  carriage  as  an  "occupation,  enter- 
prise or  business,"  and  not  to  those  engaged  in  a  business  where 
carriage  is  an  incident,  and  a  milk  company  is  not  within  such  terms 
so  as  to  be  liable  for  injuries  to  the  driver  of  one  of  its  wagons 
under  such  statute. 

3.  Workmen's  Compensation  Act,  S  3* — who  is  not  engaged  in 
operating  warehouses  vAthin  act.  While  defendant,  a  milk  com- 
pany, may  have  used  and  maintained  "warehouses  or  general  or 
terminal  store  houses"  in  connection  with  its  business,  held  that  it 
was  not  engaged  in  the  business  of  operating  them  within  the 
meaning  of  the  statute. 

4.  Workmen's  Compensation  Act,  S  3* — what  enterprises  not 
within  scope  of  act.  Adopting  the  principle  of  statutory  construc- 
tion that  a  thing  within  the  letter  is  not  within  thie  statute  if  not 
also  within  the  intention,  the  Workmen's  Compensation  Law,  sec. 
3,  clause  8,  includes  only  enterprises  of  such  extra-hazardous  char- 
acter that  the  Legislature  or  a  municipality  have  felt  called  upon 
to  make  provisions  for  the  guarding,  use  or  the  placing  of  machin- 
ery or  appliances,  or  for  the  protection  and  safeguarding  of  the 
employees  or  public  therein,  and  municipal  sanitary  regulations 
applying  to  milk  vendors  or  vehicle  regulations,  applying  to  all 
vehicles  and  operators  alike,  do  not  come  within  the  meaning  of 
such  act 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Adelob 
J.  Petit,  Judge?  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
March  15,  1916. 
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Montgomery,  Hart,  Smith  &  Sterre,  for  appellant. 
WniiiAM  English,  for  appellee. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Bowman  Dairy  Company,  appellant,  hereinafter  re- 
ferred to  as  defendant,  appeals  from  a  judgment  ob- 
tained by  James  F.  Bishop,  administrator  of  the  estate 
of  Frederick  P.  Noyes,  appellee,  hereinafter  referred 
to  as  plaintiff,  for  $2,850,  recovered  on  account  of  the 
death  of  the  decedent,  and  based  upon  the  contention 
that  the  business  of  the  defendant  fell  within  the  terms 
of  section  3  of  the  Workmen's  Compensation  Act  of 
July  1,  1913,  which  went  into  effect  eight  days  before 
the  accident.  It  was  stipulated  by  the  parties  that  if 
the  defendant's  business  did  come  within  the  terms  of 
section  3,  the  proper  amount  for  which  it  was  liable 
was  $2,850. 

Plaintiff's  declaration,  in  substance,  charged  that 
defendant  was  possessed  of  a  large  number  of  build- 
ings, outside  of  Chicago,  known  as  bottling  stations  to 
which  milk  was  delivered ;  that  within  these  buildings 
the  defendant  had  installed  machinery  and  appliances 
used  by  numerous  employees  in  separating  and  bottling 
milk  and  cream  and  canning  and  packing  various 
other  dairy  products;  that  the  stations  were  located 
close  to  railroad  tracks  on  which  were  placed  special 
cars,  used  exclusively  in  the  transportation  of  defend- 
ant's milk  and  other  dairy  products,  between  the  sta- 
tions and  defendant's  switch  tracks  in  Chicago,  although 
these  cars  might  be  used  by  other  dairy  companies ;  that 
defendant  loaded  large  quantities  of  these  products  on 
the  cars,  which  were  transported  to  its  switch  tracks  in 
Chicago,  where  defendant  unloaded  them  and  dis- 
tributed them  by  horses  and  wagons  to  consumers 
throughout  the  city;  that  at  some  of  the  switch  tracks 
defendant  maintained  buildings  used  as   oflBces   and 
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places  where  excess  and  unsold  milk  and  other  prod- 
ucts were  deposited  and  kept  until  disposed  of.  It 
further  recites  that  there  were  municipal  ordinances  in 
Chicago,  regulating  vendors  of  milk  and  cream,  pro- 
viding  license  fees,  i^equiring  the  name  to  be  stamped 
on  the  cap  of  the  bottle,  and  containing  certain  health 
regulations  providing  for  the  disposal  of  unfit  prod- 
ucts. It  also  recites  the  general  vehicle  regulations 
applicable  to  horse-drawn  vehicles,  and  requiring 
horses  to  be  hitched  when  left  standing  in  any  street ; 
that  the  duties  of  the  plaintiff's  intestate,  who  was  a 
driver  in  the  employ  of  the  defendant,  were  to  unload 
milk  and  other  dairy  products  from  the  cars  upon  the 
wagons,  and  deliver  them  to  consumers  and  to  return 
the  undelivered  products  to  defendant's  buildings;  that 
while  he  was  driving  a  wagon  belonging  to  the  defend- 
ant, carrying  milk  and  other  products  for  delivery,  the 
horse  attached  to  his  wagon  became  unmanageable  and 
ran  away, ' '  and  the  plaintiff  was  then  and  there  thrown 
to  and  upon  the  ground  and  was  thereby  then  and 
there  killed."  It  avers  the  sending  of  the  notice  re- 
quired by  the  statute,  the  granting  of  letters  of  ad- 
ministration, a  statement  of  the  amount  of  his  wages, 
and  avers  that  by  force  of  the  statutes  defendant  be- 
came liable  to  the  beneficiaries  thereunder  in  the  sum 

r 

of  $3,500,  payable  in  weekly  instalments,  and  that  de- 
fendant has  refused  to  pay  them.  Plaintiff  further 
averred  that  plaintiff  and  defendant  had  agreed 
that  if  defendant  is  liable  in  this  cause  as  an  employer 
under  the  statute  in  such  case  made  and  provided,  be- 
ing the  act  of  the  Legislature  of  Illinois,  approved  June 
28,  1913,  entitled  *  *  An  Act  to  promote  the  general  wel- 
fare," etc.,  then  the  sum  of  $2,850  was  the  full  value 
of  the  right  of  plaintiff  to  compensation  for  the  death 
of  said  Frederick  P.  Noyes,  deceased.  Defendant 
elected  to  stand  by  its  general  demurrer,  which  had 
been  overruled. 
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« 

The  sole  question  in  the  case  is  as  to  whether  the 
defendant  company,  which  it  was  agreed  had  not  af- 
firmatively elected  to  be  bound  by  the  terms  of  the 
Workmen's  Compensation  Act  of  1913,  came  within 
the  terms  of  the  third  section  thereof.  It  may  be  said 
that  all  employers  included  in  that  section  are,  by  the 
second  section,  conclusively  presumed  to  have  elected 
to  be  bound  by  the  terms  of  the  act,  unless  they  have 
manifested  a  contrary  intention  in  the  maimer  therein 
provided. 

The  third  section  of  the  act,  which  appears  as  para- 
graph 128  of  chapter  48,  Hurd's  Revised  Statutes 
of  Illinois  (1913)  is  as  follows: 

**3  (a)  In  any  action  to  recover  damages  against  an 
employer,  engaged  in  any  of  the  occupations,  enter- 
prises or  businesses  enumerated  in  paragraph  (b)  of 
this  section,  who  shall  elect  not  to  provide  and  pay 
compensation  to  any  employe,  according  to  the  pro- 
visions of  this  act,  it  shall  not  be  a  defense,  that :  First, 
the  employe  assumed  the  risks  of  the  employment; 
second,  the  injury  or  death  was  caused  in  whole  or  in 
part  by  the  negligence  of  a  fellow-servant;  or  third, 
the  injury  or  death  was  proximately  caused  by  the  con- 
tributory negligence  of  the  employe. 

**(b)  The  provisions  of  paragraph  (a)  of  this  sec- 
tion shall  only  apply  to  an  employer  engaged  in  any 
of  the  following  occupations,  enterprises  or  businesses, 
namely: 

*  *  1.  The  building,  maintaining,  repairing  or  demol- 
ishing of  any  structure; 

''2.     Construction,  excavating  or  electrical  work; 

'*3.  Carriage  by  land  or  water  and  loading  and  un- 
loading in  connection  therewith ; 

**4.  The  operation  of  any  warehouse  or  general  or 
terminal  store  houses ; 

*'5.    Mining,  surface  mining  or  quarrying; 

"6.  Any  enterprise  in  which  explosive  materials 
are  manufactured,  handled  or  used  in  dangerous 
quantities ; 

**7.  In  any  enterprise  wherein  molten  metal,  or  ex- 
plosive or  injurious  gases  or  vapors  or  inflammable 
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vapors  or  fluids,  or  corrosive  acids  are  manufactured, 
used,  generated,  stored  or  conveyed  in  dangerous  quan- 
tities ; 

* '  8.  In  any  enterprise  in  which  statutory  or  munici- 
pal ordinance  regulations  are  now  or  shall  hereafter 
be  imposed  for  the  regulating,  guarding,  use  or  the 
placing  of  machinery  or  appliances,  or  for  the  protec- 
tion and  safeguarding  of  the  employes  or  the  pubHc 
therein ;  each  of  which  occupations,  enterprises  or  bus- 
inesses are  hereby  declared  to  be  extra-hazardous." 

It  is  claimed  that  the  business  of  the  defendant,  as 
described  in  the  declaration,  comes  within  the  tenns  of 
clauses  3,  4,  and  8.  It  seems  very  clear  to  us  that  the 
defendant  was  not,  within  the  meaning  of  the  statute, 
engaged  in  the  ** occupation,  enterprise,  or  business" 
of  * '  carriage  by  land  or  water, ' '  etc.  In  one  very  broad 
sense,  practically  every  manufacturer,  business  house, 
farmer  and  truck  grower,  as  well  as  those  engaged  in 
almost  innumerable  other  occupations,  as  an  incident 
to  his  business,  carries  by  land  or  water,  and  loads  and 
unloads  in  connection  therewith,  but  very  clearly,* 'car- 
riage by  land  or  water"  relates  to  those  engaged  in 
carriage  as  an  ''occupation,  enterprise  or  business,'* 
and  not  to  those  engaged  in  an  occupation,  enterprise 
or  business  to  which  carriage  is  an  incident.  (See  Up- 
hoff  V.  Industrial  Board  of  Illinois,  271  111.  312.)  What 
is  said  in  regard  to  clause  3  applies  with  equal  force 
to  clause  4,  for  while  the  defendant  may  have  used  and 
maintained  "warehouses  or  general  or  terminal  store 
houses'*  in  connection  with  its  business,  it  certainly 
was  not  engaged  in  the  business  of  operating  them 
within  the  meaning  of  the  statute. 

Plaintiff  claims  also  that  defendant  comes  within 
clause  8,  which  covers  any  enterprise  "in  which  statu- 
tory or  municipal  ordinance  regulations  are  now  or 
shall  hereafter  be  imposed  for  the  regulating,  guard- 
ing, use  or  the  placing  of  machinery  or  appliances,  or 
for  the  protection  and  safe-guarding  of  the  employees 
or  the  public  therein;  each  of  which  occupations,  en- 
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terprises  or  businesses  are  hereby  declared  to  be  extra- 
hazardous." 

In  passing  upon  this  section  of  the  act,  the  Supreme 
Court  said,  in  Uphoff  v.  Industrial  Board  of  Illinois, 
supra,  at  page  315 : 

**The  intention  of  the  law-makers  is  the  law.  This 
intention  is  to  be  gathered  from  the  necessity  or  reason 
of  the  enactment  and  the  meaning  of  the  words,  en- 
larged or  restricted  according  to  their  real  intent.  In 
construing  a  statute  the  courts  are  not  confined  to  the 
literal  meaning  of  the  words.  A  thing  within  the  in- 
tention is  regarded  within  the  statute  though  not  with- 
in the  letter.  A  thing  within  the  letter  is  not  within 
the  statute  if  not  also  within  the  intention.  When  the 
intention  can  be  collected  from  the  statute,  words  may 
be  modified  or  altered  so  as  to  obviate  all  inconsistency 
with  such  intention." 

Later,  on  page  317,  the  court  continued : 

**It  is  also  plain  that  the  Legislature  only  intended 
to  include  under  paragraph  (b)  any  such  occupations, 
enterprises  or  businesses  of  the  employer  when  they 
were  properly  considered  to  be  'extra-hazardous.'  It 
is  true  that  the  clause  in  subdivision  8  of  said  para- 
graph (b)  calling  all  of  these  trades,  businesses,  enter- 
prises or  occupations  extra-hazardous  was  inserted  for 
the  purpose  of  making  clear  what  was  considered  ex- 
tra-hazardous, but  it  is  also  clear  that  the  Legislature 
did  not  intend  to  include  work  that  everyone  knows  is 
not  extra-hazardous  or  even  hazardous. ' ' 

Having  in  view  the  principle  thus  laid  down  by  the 
Supreme  Court,  what  is  the  meaning  that  must  be  given 
to  clause  8?  It  is  clear  that  even  giving  the  words 
their  broadest  construction,  it  only  includes  those  en- 
terprises which  were  of  such  a  character  that  the  Leg- 
islature or  a  municipality  had  felt  called  upon  to  make 
provisions  for  the  regulating,  guarding,  use  or  on 
placing  of  machinery  or  appliances,  or  for  the  protec- 
tion and  safeguarding  of  the  employees  or  the  public 
therein.  As  the  purpose  of  the  act  itself  was  to  pro- 
vide compensation  for  personal  injuries,  the  words 


318  Appellate  Courts  of  Illinois. 

Bishop  y.  Bowman  Dairy  Co.,  198  111.  App.  312. 

''regulations  for  the  protection  and  safeguarding  of 
the  employees  or  the  public'*  as  therein  used  can  only 
mean  protecting  and  safeguarding  them  from  personal 
injury.  It,  therefore,  clearly  appears  that  the  sani- 
tary municipal  regulations  referred  to  in  the  declara- 
tion are  in  no  way  connected  with  the  purpose  of  the 
act,  and  consequently  cannot  be  held  to  bring  within 
its  scope  enterprises  that  would  otherwise  not  be  in- 
cluded. The  only  other  provisions  of  the  municipal 
ordinances  referred  to,  apply  to  all  vehicles  and  op- 
erators of  vehicles,  whether  used  in  any  enterprise  or 
not,  and  so  cannot  have  the  effect  of  bringing  those 
who  use  vehicles  within  the  terms  of  this  8th  elapse, 
intended  to  be  descriptive  of  extra-hazardous  occupa- 
tions, enterprises  or  businesses. 

We  do  not  wish  to  be  understood  as  attempting  to 
lav  down  a  hard  and  fast  rule  as  to  what  this  8th  clause 
of  section  3  includes;  we  are  of  the  opinion  however 
that  it  does  not  include  the  operation,  enterprise  or 
business  in  which  the  defendant  was  engaged.  The 
judgment  of  the  lower  court  must,  therefore,  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


t'f. 


Chigaqo — First  District — March,  1916.        319 

The  People  v.  Fifty  Cases  of  Eggs,  198  111.  App.  319. 


The  People  of  the  State  of  Illinois,  DefendaBt  in 
Error,  y.  Fifty  Cases  Containing  30  Dozen  Each, 
Hore  or  Less,  of  Shell  Eggs.  Perfection  Egg  Com- 
pany, Claimant,  Plaintiff  in  Error. 

een.  No.  21,171. 

1.  Food,  |  2* — how  Pure  Food  Act  construed.  The  provisions 
of  the  Illinois  Pure  Food  Act  (Kurd's  Rev.  St.,  ch.  127b,  J.  &  A. 

Y  10740  et  acq.),  are  modeled  after  those  of  section  10  of  the  Federal 
Food  and  Drug  Act,  and  the  construction  of  the  latter  act  by  the 
United  States  Supreme  Court  is  persuasive  authority,  and  as  the 
Illinois  Legislature  adopted  the  language  of  the  Federal  statute,  it 
must  be  taken  to  have  intended  to  use  the  language  in  the  sense  in 
which  it  had  been  construed. 

2.  Food,  |  2* — what  constitutes  h4>lding  article  of  for  saJe  within 
Pure  Food  Act.  In  proceedings  for  the  condemnation  of  eggs 
aeiied  under  Kurd's  Rev.  St.,  ch.  127b  (J.  &  A.  f  10740  et  seq.), 
decomposed  eggs,  which  claimant  intends  to  subject  to  some  reno- 
vating process  and  put  upon  the  market  in  the  form  of  a  dried 
product,  are  held  for  sale  within  the  meaning  of  such  statute  re- 
gardless of  the  condition  or  form  the  article  is  to  be  in  at  the 
time  it  is  ultimately  to  be  sold,  or  of  the  intention  of  the  shippers 
in  regard  to  such  ultimate  form. 

3.  TooD—^when  eggs  are  adulterated.  Although  only  a  portion 
of  the  eggs  in  a  case  seized  under  Kurd's  Rev.  St.,  ch.  127b  (J.  A  A. 
T  10740  et  seq,)  may  be  decomposed  and  unwholesome,  the  case  as 
a  whole  comes  under  section  8  of  such  act  (J.  4k  A.  f  10747),  which 
states  that  food  is  adulterated  "if  it  consists  in  whole  or  in  part  of 
♦    ♦    ♦    decomposed    •    •    •    animal  or  vegetable  matter." 

4.  Food — when  within  discretion  of  court  to  order  inquest  as 
to  character  of  food.  In  proceedings  on  a  seizure  of  a  case  of  eggs 
nnder  Kurd's  Rev.  St,  ch.  127b  (J.  4k  A.  If  10740  et  seq.)  where  a 
portion  of  such  eggs  are  not  decomposed,  the  court  may,  to  prevent 
hardship,  order  an  inquest  for  the  purpose  of  determining  what 
eggs  are  good  and  turn  them  over  to  the  claimant,  but  it  is  not 
required  to  do  so. 

6.  CoKFiJCT  OF  LAWS,  {  31* — When  claim  t?iat  Federal  law  ap- 
plicable because  shipment  interstate  without  merit.  Contention  of 
claimant  that  shipment  of  eggs  at  point  of  destination  in  the  orig- 
inal packages  seized  under  Kurd's  Rev.   St,  ch.   127b    (J.   A  A. 

Y  10740  et  seq.)  was  an  interstate  shipment  and  therefore  not  sub- 

•Sm  nilnols  NotM  Dls6«t»  VoU.  XI  to  XV,  and  CnmolaUve  Qnarterlj,  MMne 
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Ject  to  the  penalties  Imposed  by  the  state  law,  held  to  be  without 
merit 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A.  Ma- 
HONET,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  March  term,  1915.     Affirmed.     Opinion  filed  March  15.  1916. 

Lannen  &  HiOKBY  and  Fkancis  0  'Shaughnesst^  for 
plaintiflf  in  error. 

Maclay  Hoynb  and  James  McCarthy,  for  defendant 
in  error ;  Edwabd  E.  Wilson  and  James  E.  Quinist,  of 
counsel. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

This  writ  or  error  is  sued  out  to  reverse  a  judgment 
obtained  by  the  People  of  the  State  of  Illinois,  con- 
demning and  confiscating  fifty  cases  containing  thirty 
dozen  each,  more  or  less,  of  shell  eggs,  obtained  in  a 
proceeding  instituted  under  section  10  of  "an  act 
to  prevent  fraud  in  the  sale  of  dairy  products,  and 
imitation  or  substitutes,  to  prohibit  and  prevent  the 
manufacture  and  sale ' '  of  unhealthf ul,  adulterated,  or 
misbranded  foods,  etc.,  in  force  July  1,  1907,  (Hurd's 
Rev.  St.,  ch.  127b ;  J.  &  A.  U  10740  et  seq.).  The  statute 
in  effect,  provides  that  any  article  of  food,  which  is 
adulterated  or  misbranded  within  the  meaning  of  the 
act,  or  which  is  made,  labeled  or  branded  contrary  to 
the  provisions  of  this  act,  or  which  does  not  conform 
to  the  definition  of  analytical  requirements  provided  in 
this  act,  and  is  being  sold  or  offered  for  sale  or  exposed 
for  sale  within  the  State  of  Illinois,  shall  be  liable  to 
be  proceeded  against  in  any  court  of  record,  or  before 
any  judge  thereof,  or  before  any  justice  of  the  peace, 
within  whose  jurisdiction  the  same  may  be  found,  and* 
seized  for  condemnation  and  confiscation. 
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The  complaint  alleged  that  the  shell  eggs  in  ques- 
tion, ''being  an  article  of  food,  were  and  are  adulter- 
ated in  this,  that  the  said  eggs  *  *  •  *  consisted  iii 
whole  or  in  part,  of  a  filthy  or  decomposed  or  putrid, 
tainted  or  rotten  animal  •  •  •  substance,  and  that 
the  said  eggs  were  then  and  there  sold  or  offered  for 
sale  or  exposed  for  sale  within  the  State  of  Illinois," 
contrary  to  the  statute. 

The  claimant  defended  on  the  ground  that  said  eggs 
were  not  ''held  with  intent  to  sell,  offer  for  sale,  ex- 
pose for  sale,  or  to  be  manufactured  into  a  food  prod- 
uct in  .manner  and  form  as  alleged  in  the  complaint 
herein ; ' '  denied  that  said  eggs  more  or  less  consisted  in 
whole  or  in  part  of  filthy,  decomposed  or  putrid  animal 
substance,  and  said  that  said  cases  contained  a  large 
percentage  of  good  eggs,  and  that  claimant  was  cand- 
ling and  sorting  said  eggs  and  separating  the  good 
from  the  bad  and  using  only  the  good  eggs. 

On  the  trial,  the  evideuQc  fully  supported  the  con- 
tention of  the  State  with  reference  to  the  condition  of 
the  eggs,  although  it  appeared  that  some  of  the  eggs 
were  good.  The  evidence  further  disclosed  that  it  was 
the  apparent  intention  of  the  plaintiff  in  error,  here- 
inafter referred  to  as  claimant,  to  subject  all  or  a  por- 
tion of  the  unwholesome  and  partly  decomposed  eggs 
to  some  renovating  process,  and  then  put  the  dried 
product  on  the  market.  On  this  state  of  the  record, 
the  claimant  seeks  to  reverse  the  judgment  on  the 
ground  that  the  eggs  were  not  being  sold  or  offered  for 
sale  or  exposed  for  sale  within  the  State  of  Illinois 
within  the  meaning  of  the  statute,  and  on  the  further 
ground  that  an  entire  case  of  eggs  could  not  be  con- 
fiscated upon  proof  that  it  contained  a  percentage  of 
bad  eggs.  The  provisions  of  the  statute  are  modeled 
after  those  of  section  10  of  the  United  States  Food  &. 
Drug  Act,  with  the  exception  that  section  10  of  the 
statute  provides  for  the  seizure  and  condemnation  of 
adulterated  articles  when  they  are  "being  transported 
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from  one  State  *  *  *  to  another  for  sale.'*  It 
therefore  follows  that  the  construction  placed  upon  this 
statute  by  the  Federal  courts,  and  particularly  by  tho 
United  States  Supreme  Court,  is  at  least  very  per- 
suasive authority  when  similar  questions  arise  under 
our  own  statute.  In  Hipolite  Egg  Co.  v.  United  States^ 
220  U.  S.  45,  certain  cans  of  eggs  which  were  being 
transported  from  one  State  to  another  were  seized 
under  the  authority  of  section  10.  The  eggs  were  the 
property  of  Thomas  &  Clark,  an  Illinois  corporation 
engaged  in  the  bakery  business,  which  had  shipped 
them  from  St.  Louis  to  their  own  warehouses  in  Illi- 
nois. The  evidence  fully  disclosed  that  the  eggs  were 
not  to  be  sold  in  their  original  form,  but  were  to  be 
used  in  the  baking  business.  It  was  therefore  con- 
tended that  the  eggs  were  not  shipped  for  sale  within 
the  meaning  of  *he  act.  The  court,  after  carefully 
considering  this  question,  declared  that  '*all  articles, 
compound  or  single  not  intended  for  consumption  by 
the  producer,  are  designed  for  sale,  and  because  they 
are,  it  is  the  concern  of  the  law  to  have  them  pure.'' 
This  is,  in  eflfect,  a  holding  that  an  article  of  food  that 
is  not  to  be  used  by  the  producer  is  held  for  sale  with- 
in the  meaning  of  the  statute,  regardless  of  the  state 
or  condition  or  form  the  article  may  be  in  at  the  time 
it  is  ultimately  sold.  It  would  seem  that  there  can  be 
no  doubt  about  the  soundness  of  the  conclusion  of  the 
court,  for  the  legislative  authority  had  very  clearly 
indicated  its  intention  that  adulterated  articles  of  food 
should  not  be  transported  for  sale  at  all,  no  matter 
what  the  intention  of  the  shippers  might  be  in  regard 
to  the  ultimate  form  that  the  articles  might  take.  The 
language  of  the  court  is  equally  applicable  to  the  case 
at  bar.  Had  the  Legislature  elected  to  do  so,  it  might 
have  made  an  exceiHion  in  favor  of  adulterated  articles 
intended  to  be  put  through  a  renovating  process,  but 
it  did  not  elect  to  do  so,  but  chose  instead  to  use  com- 
prehensive language  identical  with  that  contained  in 
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the  Federal  statute.  According  to  a  well-established 
canon  of  construction,  as  it  adopted  the  language  of 
the  Federal  statute  presumably  with  knowledge  of  the 
interpretation  given  it  by  the  Supreme  Court,  it  in- 
tended to  use  the  language  in  the  sense  in  which  it 
had  been  construed.  Luken  v.  Lake  Shore  <&  M.  8.  Ry. 
Co.,  248  111.  377. 

The  claimant's  second  point,  that  the  statute  does  not 
authorize  the  confiscation  of  an  entire  case  of  eggs 
upon  proof  that  the  case  contains  a  certain  or  uncer- 
tain percentage  of  bad  eggs,  seems  to  the  court  to  be 
without  merit.  If  a  case  contains  eggs  which  are  adul- 
terated within  the  meaning  of  the  statute,  the  case  as 
a  whole  comes  within  the  8th  section  of  the  statute  (J. 
&  A.  T[  10747),  which  expressly  says  that  food  is  adul- 
terated '4f  it  consists  in  whole  or  in  part  of  filthy, 
decomposed,  putrid,  infected,  tainted  or  rotten  ani- 
mal or  vegetable  substance  or  article, ' '  and  this  seems 
to  the  court  a  wise  provision,  for  it  would  certainly 
destroy  the  effectiveness  of  the  statute  if  immunity 
could  be  given  by  mingling  one  or  more  good  eggs  with 
others  that  were  rotten. 

This  case  is  clearly  distinguishable  from  one  where 
a  case  of  eggs,  through  circumstances  beyond  the  con- 
trol of  the  possessor,  has  in  it  some  eggs  that  are  bad, 
but  where  there  is  no  evidence  that  such  eggs  are  in- 
tended to  be  put  upon  the  market  in  any  form.  In  the 
case  at  bar  there  was  ample  evidence  from  which  the 
jury  could  find  that  some,  at  least,  of  the  eggs  which 
came  within  the  condemnation  of  the  statute  were  held 
with  an  intent  to  sell  them,  within  the  meaning  of  the 
statute  as  hereinbefore  defined. 

Claimant  also  complains  of  the  extra-judicial  method 
by  which  the  court  separated  the  good  eggs  from  the 
bad.  As  already  indicated,  we  are  clearly  of  the  opin- 
ion that  it  was  within  the  power  of  the  court  to  con- 
demn the  cases  of  eggs  on  account  of  the  presence  of 
the  so-called  adulterated  eggs  which  ^re  shown  to  hav^ 
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been  held  for  sale  in  violation  of  the  statute.  While 
the  court  might,  to  prevent  hardship,  order  an  inquest 
for  the  purpose  of  determining  what  eggs  were  good, 
and  turn  them  over  to  the  claimant,  it  was  not  required 
to  do  so,  and  therefore,  the  manner  in  which  this  was 
done  is  not  one  of  which  the  claimant  can  complain. 

Claimant's  final  contention  that  as  there  is  a  nation- 
al food  law,  and  as  this  was  an  interstate  shipment  re- 
maining in  the  original  package,  it  was  not  subject  to 
the  penalties  imposed  by  the  State  law,  is  also  with- 
out merit.  The  judgment  of  the  Municipal  Court  will 
be  affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  t.  Fourteen  Cases  Containing  30  Doien 
Each,  More  or  Less,  of  Shell  Eggs.  Perfection 
Egg  Company,  Claimant,  Plaintiff  in  Error. 

Oen.  No.  21,181.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A.  Ma- 
honey,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  March  16,  1916. 

Statement  of  the  Case. 

Condemnation  proceedings  by  the  People  of  the 
State  of  Illinois  against  Fourteen  cases  containing  30 
dozen  each,  more  or  less,  of  shell  eggs.  Perfection  Egg 
Company,  claimant.  From  a  judgment  for  plaintiff^ 
claimant  brings  error. 

The  facts  in  this  case  are  substantially  the  same  as 
People  V.  Fifty  Cases  Containing  30  Dozen  Each,  More 
or  Less,  of  Shell  Eggs,  ante,  p.  319,  and  is  governed  by 
the  decision  in  that  case, 
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Lannen  &  HicKEY  and  Francis  0  'Shaughnbssy,  for 
plaintiff  in  error. 

Maclay  Hoyne  and  James  McCarthy,  for  defend- 
ant in  error ;  Edward  E.  Wilson,  of  counsel. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 


\ 


Charles  Meseke^  Appellee,  y.  H.  Piper  Company,  Appel- 
lant. 

« 

Oen.  No.  21,224.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Gboboe 
Bedford,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  March  15,  1916. 

Statement  of  the  Case. 

Action  by  Charles  Meseke,  plaintiff,  against  H.  Piper 
Company,  defendant  to  recover  damages  alleged  to 
have  been  sustained  by  plaintiff's  horse  and  wagon  as 
a  result  of  the  running  away  of  the  team  owned  by  de- 
fendant. From  a  judgment  for  plaintiff,  defendant 
appeals. 

Plaintiff's  horse  was  hitched  to  a  wagon  and  was 
standing  on  the  north  side  of  Madison  street  in  the  vil- 
lage of  Forest  Park,  facing  west.  The  team  and  wagon 
belonging  to  the  defendant,  in  charge  of  a  driver,  was 
delivering  bread  in  said  village^  and  it  being  about 
noon,  the  driver  drove  the  team  into  a  shed,  which  was 
in  a  yard  immediately  adjoining  Madison  street.  The 
shed  was  about  forty  or  fifty  feet  inside  of  the  yard. 
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The  yard  was  inclosed  with  a  fence,  there  being  two 
entrances  to  the  same.  The  driver  took  the  bridles 
ofif  the  horses  and  hung  them  on  the  hames,  fed  his 
team,  and  then  went  into  a  restaurant,  which  was  sit- 
uated near  the  yard,  to  eat  his  dinner.  About  five 
minutes  thereafter,  he  looked  out  and  the  team  was 
gone.  In  some  manner  not  disclosed  by  the  evidence, 
the  team  got  out  on  Madison  street  and  turned  east, 
running  away.  They  ran  into  plaintiff's  horse  and 
wagon.  Plaintiff's  horse  was  injured  and  parts  of 
the  wagon  shafts  broken.  On  account  of  the  injuries  the 
plaintiff  was  unable  to  afterwards  use  the  horse. 
The  value  of  the  horse  was  placed  by  a  witness  on  be- 
half of  the  plaintiff  to  be  from  $100  to  $125,  while  a 
witness  testified  on  behalf  of  the  defendant  that  the 
horse  was  not  worth  to  exceed  $50.  There  was  also 
evidence  as  to  other  items  of  damage  incurred. 

Thomas  O.  Angbrstein,  for  appellant. 

No  appearance  for  appellee. 

Mr.  Justice  0  'Connob  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Municipal  Coubt  of  Chicago,  S  13a* — wTiat  does  not  constitute 
variance  between  statement  of  claim  and  proof.  In  a  fourth-dasB 
case  in  the  Municipal  Court  of  Chicago  for  damages  caused  to 
plaintifTs  horse  and  wagon  by  defendant's  runaway  team,  where 
plaintiff's  statement  of  claim  averred  that  defendant's  team  and 
wagon  were  left  "unattended,  unhitched  and  unguarded,"  and  the 
evidence  was  contended  to  be  in  fatal  variance  therewith  in  showing 
only  that  the  team  was  left  unattended  and  unhitched,  such  conten- 
tion held  to  be  without  merit 

2.  Negligence,  §  187* — when  evidence  sufficient  to  sustain  find- 
ing as  to  negligence  in  driving  team.  In  an  action  for  damages  to 
plaintiff's  horse  and  wagon  by  defendant's  runaway  team,  evidence 

*See  UlinoiD  Notes  Disrest,  Vols.  XI  to  XV,  and  CiiinalaUTe  QoMterlr, 
topic  and  section  number. 
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held  sufficient  to  sustain  a  finding  as  to  negligence  of  the  driver 
of  defendant's  team. 

3.  Negligence,  §  164a* — when  evidence  as  to  gentle  disposition 
of  horse  inadmissible.  Where  plaintiff  in  action  for  damages  caused 
to  his  horse  and  wagon  by  defendant's  runaway  team  offered  evi- 
dence as  to  the  gentle  disposition,  etc.,  of  his  team,  such  evidence 
was  properly  refused,  plaintiff  not  claiming  that  the  horses  were 
other  than  gentle,  but  basing  his  action  on  the  negligence  of  defend- 
ant on  the  control  and  management  of  the  team. 


Baltimore  &  Ohio  Chleago  Terminal  Railroad  Com« 
pany.  Appellee,  y.  Illinois  Brick  Company,  Appel- 
lant. 

Oen.  No.  21,282.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  A. 
Maronet,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Affirmed.  Opinion  filed  March  15,  1916. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  the  Baltimore  &  Ohio  Chicago  Tenftinal 
Uailroad  Company,  plaintiff,  against  Illinois  Brick 
Company,  defendant,  to  recover  unpaid  freight  charges 
of  $9  per  carload  on  156  carloads  of  brick,  hauled  by- 
plaintiff  for  defendant  from  Blue  Island,  Illinois  to 
Chicago.  From  a  judgment  for  $1,669.46  in  favor  of 
plaintiff,  defendant  appeals. 

It  was  not  disputed  that  the  rate  charged  was  reason- 
able and  in  compliance  with  the  schedules  filed  with  the 
Interstate  Commerce  Commission  and  the  Eailroad 
and  Warehouse  Commission  of  Illinois,  and  was  less 
than  tlie  maximum  rate  as  fixed  by  the  said  railroad 
and  warehouse  commission.  The  defense  was  that  the 
plaintiff  during  the  month  of  August,  1911,  hauled 
brick  from  Chicago  Heights,  Illinois,  to  Chicago,  a  dis- 
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taiice  of  thirty  miles,  for  $5.50  per  carload,  over  the 
same  track  as  that  on  which  it  hauled  the  brick  for  the 
defendant  from  Blue  Island  to  Chicago,  a  distance  of 
but  eighteen  miles,  for  which  plaintiff  charged  the 
defendant  $9  per  carload;  that  this  was  imjust  dis- 
crimination and  contrary  to  law,  and  that  the  defend- 
ant should  not  be  required  to  pay  more  than  that 
charged  by  the  railroad  company  for  hauling  from 
Chicago  Heights,  $5.50  per  carload  and  that  therefore 
plaintiff's  claim  for  $1,447.34  is  excessive  in  the  siun 
of  $478. 

In  1898  the  railroad  company  entered  into  a  written 
contract  with  a  land  association  of  Chicago  Heights 
whereby  the  association  conveyed  land  to  the  railroad 
company  for  right  of  way  and  for  other  purposes, 
in  consideration  of  which  the  railroad  company  agreed 
that  its  freight  charges  for  hauling  carload  lots  from 
Chicago  Heights  to  Chicago  should,  for  a  period  of 
99  years,  be  $5.50  per  carload. 

In  1910,  when  it  attempted  to  raise  the  freight 
charges  from  Chicago  Heights  to  Chicago,  it  was  en- 
joined by  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois,  Eastern  Division, 
from  doing  so,  which  injunction  was  still  in  full  force 
and  effect,  the  court  holding  said  contract  to  be  vaUd 
and  binding. 

Felsenthal  &  Wilson,  for  appellant;  David  Levin- 
son,  of  counsel. 

Jesse  B.  Babton,  for  appellee. 

Mr.  Justice  O^Connob  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deelsion. 

1.  Carbikbs,  §  218* — when  evidence  insutficient  to  establish  un- 
just discrimination  in  freight  rates.  In  an  action  by  one  carrier 
against  another  to  recover  unpaid  freight  charges  for  hauling  cars 
on  plaintifTs  railroad,  defense  of  unjust  discrimination  in  freight 
rates  charged  defendant  held  not  to  be  established  by  the  evidence. 

2.  Intkbest,  §  82* — when  objection  to  allowance  of  interest  may 
not  be  raised  on  appeal.  Objection  to  the  allowance  of  interest  on 
plaintiff's  claim  not  having  been  presented  to  the  trial  court,  the 
question  cannot  be  raised  in  a  court  of  review. 


Maad  Louthan,  Administratrix,  Appellee,  y.  Chicago 
City  Railway  Company,  Appellant. 

Gen.  No.  31,347. 

1.  Stbeet  BAiLBOADS,  §  97* — When  contributory  negligence  of 
driver  of  team  passing  in  front  of  car  question  for  jury.  In  an 
action  against  a  street  car  company  for  death  of  plaintiff's  Intestate 
where  defendant  contended  that  plaintiff's  Intestate  was  guilty  of 
contributory  negligence  In  swinging  his  team  across  defendant's 
tracks  at  such  a  short  distance  In  front  of  the  car  that  It  was 
physically  Impossible  to  prevent  the  collision,  and  where  there  was 
a  conflict  in  the  evidence  with  regard  to  such  distance,  held  that 
the  contributory  negligence  of  plaintiff  was  a  question  for  the  jury. 

2.  Negligence,  §  198* — when  contributory  negligence  of  plaintiff 
question  for  jury.  If  there  be  any  difference  of  opinion  on  the 
question  of  contributory  negligence,  so  that  reasonable  minds  may 
not  arrive  at  the  same  conclusion,  then  it  is  a  question  of  fact  for 
the  jury. 

3.  Appeal  and  erbor,  §  1401* — when  judgment  will  not  be  re- 
versed  on  appeal.  A  court  of  review  will  not  reverse  a  judgment  un- 
less it  can  say  that  the  verdict  is  against  the  manifest  weight  of 
the  evidence. 

4.  Street  railroads,  §  131* — when  evidence  sufficient  to  sustain 
finding  that  defendant  guilty  of  negligence.  In  an  action  against 
a  street  railroad  for  the  death  of  a  person  killed  while  attempting 
to  drive  a  team  across  defendant's  tracks  in  front  of  an  approaching 
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car,  eyldence  held  insufficient  to  sustain  a  finding  that  defendant 
was  guilty  of  negligence. 

5.  Street  ratlroads,  §  141* — when  instruction  on  superior  right 
of  vyay  of  street  car  company  properly  refused.  An  Instruction  on 
the  superiority  of  right  of  way  of  the  street  car  along  Its  right  of 
way  over  yehlcles  traveling  In  same  direction  Is  properly  refused 
as  Inapplicable  to  a  case  where  a  driver  was  attempting  to  cross  the 
track  and  where  the  question  was  not  one  of  superior  right  to  the 
use  of  the  street  hut  was  purely  as  to  whether  defendant  was  guilty 
of  negligence  and  the  driver  exercised  ordinary  care. 

6.  Street  railroads,  §  144* — when  instruction  not  objectionable 
as  limiting  the  exercise  of  due  care  of  deceased  to  precise  time  of 
crossing  street  car  tracks.  Where  an  Instruction  that  if  plaintiff 
has  proven  his  case  as  alleged  In  his  declaration  by  a  preponderance 
of  the  evidence,  the  jury  should  find  defendant  guilty,  which  was  ob- 
jected to  on  the  ground  that  the  allegations  of  the  declaration  lim- 
ited the  exercise  of  due  care  and  caution  on  the  part  of  deceased  to 
the  precise  time  when  he  was  crossing  the  tracks  of  defendant 
street  car  company,  held  that  the  objection  was  tenable  as  to  the 
first  count  but  was  not  tenable  as  to  the  three  additional  counts, 
and  that  the  court  committed  no  error  In  giving  such  Instruction. 

7.  Negligence,  §  226* — when  instruction  on  exercise  of  ordinary 
care  not  erroneous.  In  an  action  for  the  death  of  a  person  who  was 
killed  while  attempting  to  drive  across  a  street  car  track  In  front 
of  an  approaching  street  car,  an  instruction  defining  ordinary  or 
reasonable  care  held  not  unobjectionable  on  ground  that  It  assumed 
that  an  ordinarily  careful  man  would  permit  himself  to  he  sur- 
rounded by  the  same  circumstances  that  surrounded  the  deceased. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L. 
McKiNLEY,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term.  1915.  Affirmed.  Opinion  filed  March  15,  1916. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Franklin  B.  Hussey  and  Charles  Le  Roy  Brown, 
for  appellant;  John  R.  Guilliams,  of  counsel. 

Gorman,  Pollock,  Sullivan  &  Livingston,  for  ap- 
pellee. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 

court. 

•See  Illinois  NoteH  DiRest,  VoU.  XI  to  XV,  mnd  CamolntlTe  Quarterly,  aaAe 
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Appellee  (plaintiff)  brought  an  action  against  the  ap- 
pellant (defendant)  for  damages  on  account  of  the 
death  of  plaintiff's  intestate,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  The  jury 
returned  a  verdict  for  $6,250  in  favor  of  the  plaintiff, 
upon  which  judgment  was  entered.  To  reverse  this 
judgment,  defendant  prosecutes  this  appeal. 

The  deceased  was  in  the  teaming  business,  and  on 
the  day  of  the  accident,  December  9, 1910,  was  engaged 
in  hauling  brick  from  a  building  which  stood  on  the 
north  side  of  Twenty-second  street  and  about  50  feet 
east  of  the  P.,  Ft.  W.  &  Co.  Railway  viaduct.  Twenty- 
second  street  extends  east  and  west  in  the  City  of  Chi- 
cago, and  is  occupied  by  two  street  car  tracks  upon 
which  defendant  operates  its  cars.  The  street  cars 
pass  under  the  tracks  of  said  railroad,  which  cross 
Twenty-second  street  from  north  to  south  at  a  point 
about  280  feet  west  of  Archer  avenue,  which  is  the 
first  street  east  of  the  viaduct  which  crosses  Twenty- 
second  street.  The  railroad  tracks  are  elevated,  and 
the  roadway  of  Twenty-second  street  is  depressed, 
passing  under  the  railroad  in  a  subway.  The  depres- 
sion of  Twenty-second  street  begins  at  a  point  about 
50  feet  west  of  Archer  avenue  and  continues  to  the  via- 
duct or  subway.  The  incline. is  230  feet  in  length  and 
the  grade  3.1  per  cent.  In  the  center  of  the  subway 
and  between  the  two  car  tracks  is  a  row  of  pillars  run- 
ning from  east  to  west  supporting  the  railroad  tracks. 
At  the  subway  the  roadway  of  Twenty-second  street 
is  about  42  feet  wide. 

About  noon,  December  9,  1910,  a  team  and  wagon 
belonging  to  the  deceased  was  standing  at  the  nortli 
curb  of  Twenty-second  street,  facing  west,  in  front  of 
the  building  that  was  being  wrecked.  The  wagon  was 
loaded  with  about  2,000  brick,  weighing  about  four 
tons.  The  brick  were  to  be  hauled  east  in  Twentv- 
second  street.  The  evidence  tends  to  show  that  the 
deceased  asked  the  driver  of  the  team  whether  he  could 
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make  the  turn  east  of  the  viaduct,  and  there  being  some 
doubt  of  the  driver's  ability  in  this  regard,  the  de- 
ceased got  on  the  wagon  to  make  the  turn ;  that  as  he 
did  so  he  and  the  driver  both  looked  east  to  ascertain 
whether  a  car  was  approaching.  The  deceased  got  on 
the  wagon,  started  to  make  the  turn,  and  when  the 
front  wheels  of  the  wagon  were  about  over  the  south 
rail  of  the.  north  or  westbound  track,  one  of  the  de- 
fendant's cars  coming  from  the  east  struck  the  wagon 
between  the  two  wheels.  The  deceased  was  thrown  oft 
the  wagon,  caught  between  the  wagon  and  the  east 
pillar  that  supported  the  railroad  tracks,  and  instant- 
ly killed.  At  the  time  of  his  death  he  was  thirty-two 
vears  old  and  left  him  surviving  his  widow,  the  plain- 
tiff. 

The  defendant's  first  contention  is  that  recovery  is 
barred  by  the  contributory  negligence  of  the  deceased, 
the  argument  being  that  the    deceased    negligently 
swung  the  team  across  the  tracks  at  such  a  short  dis- 
tance in  front  of  the  car  that  it  was  physically  impos- 
sible for  the  defendant  to  prevent  the  collision;  that 
the  physical  facts  and  mathematical  computation  dem- 
onstrate that  the  distance  between  the  car  and  wagon 
was  too  short  to  enable  the  car  to  be  stopped;  that 
''the  controlling  question  in  this  case  is  the  distance 
that  intervened  between  the  car  and  the  wagon  at  the 
time  the  horses  swung  to  the  south."    We  agree  that 
the  controlling  question  is  as  stated  by  the  defendant. 
Both  parties  have  made  elaborate   analysis   of  the 
evidence,  and  we  have  carefully  examined  all  the  evi- 
dence in  the  record.    The  distance  between  the  car  and 
the  wagon  at  the  time  in  question  is  variously  esti- 
mated by  the  witnesses  from  12  to  15  feet  as  stated 
by  the  motorman  to  380  feet  by  the  witness  Wilson. 
Other  witnesses  put  the  distance  at  20  or  25  feet;  oth- 
ers at  the  top  of  the  incline,  which  was  shown  by  actual 
measurement  to  be  230  feet ;  others  that  the  street  car 
was  about  the  middle  of  the  incline,  which  they  esti- 
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mated  to  be  about  20  or  25  feet,  when  the  team  swung 
across  the  track.  This  testimony  shows  that  estimates 
made  by  the  witnesses  as  to  the  distance  between  the 
car  and  the  wagon,  when  stated  in  feet,  is  exceedingly 
inaccurate  and  very  unreliable.  The  evidence  shows 
tiiat  the  car  could  be  stopped  within  35  or  40  feet. 

As  a  general  proposition,  the  question  of  contribu- 
tory negligence  is  one  of  fact  for  the  jury,  and  only 
becomes  one  of  law  when  the  evidence  clearly  estab- 
lishes that  th^  accident  resulted  from  the  negligence 
of  the  injured  party.  If  there  be  any  difference  of 
opinion  on  the  question,  so  that  reasonable  minds  may 
not  arrive  at  the  same  conclusion,  then  it  is  a  question 
of  fact  fot*  the  jury.  Bale  v.  Chicago  Junction  Ry.  Co., 
259  111.  476 ;  Chicago  Union  Traction  Co.  v.  Jacobson, 
217  HI.  404;  Patterson  v.  Chicago  City  Ry.  Co.,  195 
HI.  App.  527  From  a  careful  consideration  of  all  the 
facts  and  circumstances  as  shown  by  the  record,  we 
are  clearly  of  the  opinion  that  the  question  of  con- 
tributory negligence  of  the  deceased  was  properly  sub- 
mitted to  the  jury. 

The  defendant  next  contends  that  the  clear  pre- 
ponderance of  the  evidence  shows  that  the  defendant 
was  guilty  of  no  negligence.  A  court  of  review  will 
not  reverse  a  judgment  unless  they  can  say  that  the 
verdict  is  manifestly  against  the  weight  of  the  evi- 
dence. The  jury  saw  and  heard  the  witnesses  and 
found  the  issues  for  the  plaintiff;  the  trial  judge  also 
saw  and  heard  the  witnesses  and  approved  the  verdict 
of  the  jury.  We  have  carefully  examined  all  the  evi- 
dence in  the  record  and  cannot  say  that  the  verdict  is 
manifestly  against  the  weight  of  the  evidence. 

The  defendant  next  contends  that  the  court  erred  in 
refusing  to  give  instruction  No.  1,  offered  by  the  de- 
fendant. The  instruction,  in  substance,  was  that  by 
reason  of  its  convenience  to  the  public  as  a  carrier  of 
passengers,  and  the  inability  of  its  cars  to  turn  out, 
a  street  railway  company  is  vested  with  a  superior 
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right  of  way  over  other  vehicles,  over  that  portion 
of  the  street  occupied  by  its  tracks  at  points  other 
than  street  intersections.  To  sustain  this  contention, 
reliance  is  chiefly  placed  upon  the  case  of  North  Chi- 
cago Elec.  Ry.  Co.  v.  Peuser,  190  HI.  67.  In  that  case 
plaintiff  was  driving  in  the  street  car  track,  a  car  was 
coining  from  behind,  and  the  gong  was  sounded  repeat- 
edly. Plaintiff  failed  to  turn  out  of  the  track  in  time 
and  the  vehicle  in  which  he  was  riding  was  struck  by 
the  car.  The  instruction  refused  in  that  case  was  that 
the  street  car  company,  as  a  carrier  of  passengers  and 
by  reason  of  the  inability  of  its  cars  to  turn  out,  was 
vested  with  a  superior  right  of  way  over  other  vehicles ; 
that  it  was  the  duty  of  the  drivers  to  turn  out  and  allow 
the  cars  to  pass,  and  *'to  use  care  not  to  obstruct  and 
delay  the  same.  ^  *  The  court  there  considered  the  rela- 
tive rights  of  the  parties  where  the  driver  of  the 
vehicle  was  traveling  longitudinally  in  the  track  in 
front  of  the  car,  and  what  was  said  there  does  not 
apply  where  the  driver  was  attempting  to  cross  the 
track,  as  in  the  case  at  bar.  Springfield  Consol.  Ry. 
Co.  V.  Gregory,  122  HI.  App.  607  ;Pattison  v.  Chicago 
City  Ry.  Co.,  supra.  In  North  Chicago  St.  R.  Co.  v. 
Smadraff,  189  111.  155,  it  was  held  that  it  was  not  true 
that  street  cars  under  all  circumstances  have  a  supe- 
rior right  of  way  over  that  portion  of  the  street  oc- 
cupied by  its  tracks,  except  at  street  intersections,  but 
that  a  street  car  company  generally  has  a  superior 
right  of  way  at  such  places ;  that  the  question  was  not 
one  of  superior  right  to  the  use  of  the  street  but  purely 
as  to  whether  the  defendant  was  guilty  of  negligence 
and  the  plaintiff  in  the  exercise  of  ordinary  care.  This 
was  the  question  in  the  case  at  bar  and  the  instruction 
was  therefore  properly  refused. 

The  next  contention  is  that  the  court  erred  in  in- 
structing the  jury  that  if  they  found  from  the  evi- 
dence and  under  the  instructions  that  the  plaintiff  had 
proven  her  case  as  alleged  in  her  declaration  by  a 
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preponderance  of  the  evidence,  they  should  find  the 
defendant  guilty.  In  support  of  this  contention,  the 
defendant  argues  that  the  allegations  of  the  declara- 
tion limit  the  exercise  of  due  care  and  caution  on  the 
part  of  the  deceased  for  his  own  safety  to  the  precise 
time  when  he  was  crossing  the  street  car  track.  The 
declaration  consists  of  four  counts.  In  the  first  count 
the  allegation  of  care  and  caution  is:  ''While  the 
said  Frazier  Louthan  with  all  due  care  and  caution  for 
his  own  safety  was  then  and  there  driving  his  team  of 
horses  and  wagon  in  a  southerly  direction  over  and 
across  the  westbound  tracks, ' '  and  in  each  of  the  three 
additional  counts,  the  allegation  is:  ''While  the  said 
Frazier  Louthan  was  exercising  all  due  care  and  cau- 
tion for  his  own  safety  was  then  riding  in  a  certain 
wagon  drawn  by  two  horses  and  driving  the  same 
across  the  track  on  the  aforesaid  street  and  highway. ' ' 
The  objection  to  the  allegations  of  the  three  additional 
counts  is  not  tenable.  St.  Louis  Nat.  Stock  Yards  v. 
Godfrey,  198  111.  288;  Chicago  S  A.  B.  Co.  v.  Fisher, 
141  HI.  614;  Pusateri  v.  Chicago  City  Ry.  Co.,  156  111. 
App.  578 ;  Lafisen,  v.  Ward  Corby  Co.,  Gen.  No.  20,985, 
ante,  p.  109.  The  first  count,  however,  is  subject  to 
the  objection.  The  question  therefore  is,  was  the  giv- 
ing of  the  instruction  error!  The  defendant  to  sus- 
tain its  contention  cites  Krieger  v.  Aurora,  El.  <&  C.  Ry. 
Co.,  242  HI.  544;  Cromer  v.  Borders  Coal  Co.,  246  111. 
451 ;  Cwntwell  v.  Harding,  249  111.  354 ;  Bale  v.  Chicago 
Junction  Ry.  Co.,  259  lU.  476. 

In  the  Krieger  case,  supra,  an  instruction  was  given 
similar  to  the  one  here  complained  of.  It  was  then 
held  that  while  the  practice  of  giving  such  an  instruc- 
tion was  not  commendable,  yet  it  was  generally  held 
not  ground  for  reversing  the  judgment.  The  court 
there  said,  p.  550:  "In  Central  Railway  Co.  v.  Ban- 
nister, 195  111.  48,  and  West  Chicago  Street  Railroad 
Co.  V.  Lieserountz,  197  Id.  607,  the  instruction  was  held 
unobjectionable  on  the  theory  that  it  was  the  same  as 
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if  the  allegations  of  the  declaration  had  been  copied 
into  the  instruction.  In  those  cases  the  court  said  that 
had  the  instructions  copied  the  allegations  of  the  dec- 
laration no  objection  could  have  been  urged  to  them. 
The  theory  in  the  cases  in  which  the  instruction  has 
been  held  unobjectionable  is  that  it  merely  refers  the 
jury  to  the  declaration  to  ascertain  what  facts  are 
averred  and  orders  a  verdict  if  such  facts  have  been 
proved.  Considering  the  instruction  the  same  as 
though  it  copied  the  averments  of  the  declaration  in 
this  case,  the  allegation  respecting  care  and  caution  on 
the  part  of  the  plaintiff  in  each  count  was  the  same, 
and  was  in  the  following  words :  *  While  the  said  plain- 
tiff with  all  due  care  and  caution  was  then  riding 
across  the  said  railroad. '  "  It  was  there  held  that,  as 
the  real  controversy  was  over  the  questions  whether 
the  plaintiff  could  have  seen  or  heard  the  car  or  the 
signals,  which  were  alleged  to  have  been  given,  before 
driving  on  the  track,  and  whether  he  was  guilty  of 
negligence  in  placing  himself  in  the  position  of  danger, 
the  instruction  was  bad.  In  that  case  it  will  be  noticed 
that  all  counts  of  the  declaration  were  the  same  and 
limited  the  exercise  of  due  care  and  caution  to  the  time 
when  the  plaintiff  was  riding  across  the  track,  while  in 
the  case  at  bar,  the  allegations  of  the  three  additional 
counts  do  not  so  limit  such  period  of  time. 

In  the  Cromer  case,  supra,  the  declaration  consisted 
of  but  one  count.  One  of  the  defenses  interposed  was 
that  of  assumed  risk,  and  as  the  declaration  did  not 
expressly  nor  by  fair  implication  negative  such  de- 
fense, it  was  held  error  to  give  an  instruction  similar 
to  the  one  now  under  consideration. 

The  Cantwell  case,  supra,  was  an  action  based  on 
fraud  and  deceit.  There  were  two  special  counts,  the 
first  of  which  failed  to  allege  scienter.  One  of  the  in- 
structions told  the  jury  that  if  they  believed  from  the 
evidence  that  the  plaintiff  had  made  out  his  case,  as 
laid  in  the  declaration,  ^'or  any  count  thereof,"  they 
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must  find  for  the  plaintiff.  This  was  held  to  be  error, 
since  the  jury  might  have  found  the  defendant  guilty 
on  the  first  special  count. 

In  the  Bale  case,  supra,  there  were  four  counts  in 
the  declaration.  The  allegation  of  the  first  count  lim- 
ited the  exercise  of  due  care  to  the  time  the  deceased 
was  in  the  place  where  he  was  struck  by  the  train.  The 
contention  of  the  defendant  there  was  that  the  de- 
ceased was  guilty  of  negligence  in  placing  himself  in 
that  position  when  he  knew  the  train  was  approach- 
ing. The  instruction  told  the  jury  that  if  they  believed 
from  a  preponderance  of  the  evidence  that  the  plain- 
tiff  had  proved  his  case  as  *  ^  alleged  in  the  first,  second 
or  fourth  counts  of  his  declaration,  or  either  of  them,*' 
then  they  should  find  the  defendant  guilty.  This  was 
held  to  be  error  since  the  first  count  ignored  the  ques- 
tion whether  the  deceased  was  guilty  of  negligence  in 
I  placing  himself  in  a  dangerous  position. 

From  the  foregoing  it  clearly  appears  that  none 
of  the  cases  cited  is  in  point.  In  the  case  at  bar,  the 
allegations  of  the  three  additional  counts  do  not  limit 
the  exercise  of  due  care  to  the  period  of  time  when 
the  deceased  was  crossing  the  tracks,  and  it  will  be 
noticed  that  the  instruction  did  not  authorize  a  recov- 
ery on  proof  of  the  allegations  of  any  particular  count, 
but  told  the  jury  that  the  plaintiff  must  prove  her  case 
by  a  preponderance  of  the  evidence  as  alleged  in  her 
declaration.  Under  these  facts,  we  are  of  the  opinion 
that  the  court  committed  no  error  in  giving  the  instruc- 
tion. 

The  defendant  next  complains  that  the  court  com- 
mitted error  in  giving  instruction  No.  6,  offered  on  be- 
half of  the  plaintiff.  This  instruction  defined  ordinary 
or  reasonable  care,  and  the  defendant  concedes  that 
as  an  abstract  proposition  of  law  it  is  unobjectionable, 
but  contends  that  as  applied  to  the  facts  in  this  case 
it  was  erroneous  in  that  it  assumed  that  an  ordinarily 
careful  man  would  permit  himself  to  be  surrounded  by 
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the  same  circumstances  that  surrounded  the  deceased. 
This  contention  is  without  merit. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  Superior  Court  of  Cook  county  will  be 
affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  t.  Cassius  M.  Carr,  Plaintiff  in  Error. 

Gen.  No.  21,659. 

1.  Dentists,  §  2* — vohen  person  ynay  not  practice  dentistry  vtith- 
out  license.  Under  Kurd's  Rev.  St  ch.  91  (J.  ft  A.  T  7433  et  seqj, 
a  person  may  not  practice  dentistry  without  a  license  unless  he 
comes  within  one  of  the  exceptions  made  by  the  statute  Itself. 

2.  Dentists,  §  2* — what  constitutes  practicing  dentistry  without 
a  license.  Where  defendant,  in  an  information  charging  him  with 
unlawfully  practicing  dentistry  without  a  license,  had  no  such  li- 
cense hut  taught  particular  methods  of  treating  dental  diseases  and 
demonstrated  on  patients  furnished  by  his  students,  and  charged 
such  students  $175  for  instruction  and  demonstration  but  did  not 
charge  the  patients  for  such  work,  held,  under  all  the  evidence, 
that  he  was  practicing  dentistry  without  a  license  within  the 
meaning  of  Kurd's  Rev.  St  ch.  91  (J.  ft  A.  K  7433  et  seq.). 

Error  to  the  Municipal  Court  of  Chicago;  the  Kon.  John  K. 
Pbindiyille,  Judge,  presiding.  Keard  in  the  Branch  Appellate 
Court  at  the  October  term,  1916.  Afilrmed.  Opinion  filed  March  15. 
1916. 

Dabeow,  Baiuby  &  SissMAK,  for  plaintiff  in  error. 

Maolay  Hoyne,  for  defendant  in  error. 

Mb.  Justice  O'Connob  delivered  the  opinion  of  the 
court. 
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Plaintiff  in  error,  hereinafter  called  the  defendant, 
was  prosecuted  upon  an  information,  filed  on  behalf 
of  the  Illinois  State  Board  of  Dental  Examiners,  charg- 
ing him  with  unlawfully  practicing  ^ '  dentistry,  dental 
surgery,  and  other  branches  thereof,  without  first  ap- 
plying for  and  obtaining  a  license  for  such  purpose 
from  the  Illinois  State  Board  of  Dental  Examiners,'* 
in  violation  of  the  Act  to  Eegulate  the  Practice  of 
Dental  Surgery  and  Dentistry.  From  a  judgment  of 
conviction  of  the  Municipal  Court  of  Chicago,  impos- 
ing a  fine  of  $50,  he  prosecutes  this  writ  of  error.  The 
case  was  tried  before  the  court,  a  jury  having  been 
waived.  There  is  little  dispute  as  to  the  facts.  The 
evidence  tends  to  show  that  the  defendant  was  ad- 
mitted to  practice  dentistry  in  Utah  in  1894;  that  in 
May,  1914,  he  established  and  conducted  in  Illinois 
what  he  designates  as  ''C.  M.  Carr's  School  of  New 
Dentistry, '*  his  place  of  business  being  No.  30  North 
Dearborn  street,  Chicago;  that  he  was  still  conduct- 
ing the  same  at  the  time  of  the  trial;  that  the 
defendant  had  invented  a  set  of  instruments  (one  hun- 
dred and  fifty  in  number)  which  he  used  in  the  work; 
and  that  he  had  recently  been  awarded  a  patent  cover- 
ing these  instruments.  It  is  claimed  that  the  instru- 
ments were  superior  to  other  instruments  in  use, 
especially  in  the  treatment  of  pyorrhea.  The  course 
pursued  in  said  school  consisted  of  an  explanation  and 
demonstration  of  the  use  of  said  instruments ;  also  in- 
struction as  to  the  proper  care  of  the  instruments.  At 
the  time  of  the  trial  about  sixty-three  students,  all  of 
whom  were  dentists  regularly  licensed  to  practice  in 
Illinois  had  received  instruction  in  defendant's  school. 
Each  of  these  students  was  required  to  pay  the  defend- 
ant $175  tuition  and  $175  for  a  set  of  the  instruments. 

The  method  of  instruction  adopted  by  the  defendant 
was :  After  teaching  the  student  how  to  keep  each  of 
said  instruments  in  proper  condition,  the  student 
would  bring  in  one  of  his  patients.      The  defendant 
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would  then,  in  the  presence  of  the  student,  strip, 
scrape,  plane,  polish  and  grind  the  teeth  of  the  patient, 
demonstrating,  as  defendant  states,  to  the  student  the 
use  of  the  instruments.  The  greater  part  of  the  work, 
however,  was  done  on  the  teeth  of  the  different  pa- 
tients, by  the  dentists,  or  students,  themselves.  For 
this  instruction  and  demonstration  the  defendant 
charged  each  dentist  $175.  None  of  the  several  pa- 
tients paid  anything  to  the  defendant  for  this  work 

Section  3,  ch.  91  Rev.  St.  (J.  &A.^  7435),  provides 
that  no  person  shall  begin  the  practice  of  dentistry  or 
dental  surgery  or  any  branch  thereof,  without  first  ap- 
plying for  and  obtaining  a  license  for  such  purpose 
from  the  Illinois  State  Board  of  Dental  Examiners. 
Section  5  (J.  &  A.  ^  7437)  of  the  same  act  provides: 
**Any  person  shall  be  regarded  as  practicing  dentistry 
or  dental  surgery  within  the  meaning  of  this  act,  who 
shall  treat  or  profess  to  treat  any  of  the  diseases  or 
lesions  of  human  teeth  or  jaws,  *  *  * :  Provided 
*  *  *  this  act  shall  not  prevent  students  from  per- 
forming dental  operations  under  the  supervision  of 
competent  instructors  within  a  dental  school,  college, 
or  dental  department  of  a  university  recognized  by 
the  Illinois  State  Board  of  Dental  Examiners.*'  Sec- 
tion 16  ( J.  &  A.  U  7448)  of  the  same  act  provides  that 
any  person  who  shall  practice  dentistry  without  first 
obtaining  a  license  for  that  purpose,  shall,  upon  con- 
viction, be  fined  for  each  offense  not  less  than  $50  nor 
more  than  $200. 

There  is  contention  that  defendant's  school  has  been 
recognized  by  the  State  Board  of  Dental  Examiners, 
as  provided  by  said  section  5,  and  it  is  conceded  that 
he  has  no  license  to  practice  dentistry  in  this  State. 
The  defendant  contends  that  he  is  not  practicing 
dentistry,  but  that  he  is  teaching  **  particular  methods 
of  treating  dental  diseases,"  which  he  designates  as 
** preventive  dentistry"  and  that  practicing  dentistry 
within  the  meaning  of  the  statute  implies  the  practic- 
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ing  of  the  same  for  compensation;  that  he  does  not 
receive  compensation  for  the  work  he  does  on  the 
teeth  of  the  patients,  and  that  he  has  not,  therefore, 
violated  any  law  of  this  State. 

Tinder  our  statute  a  person  may  not  practice  den- 
tistry without  a  license,  unless  he  comes  within  one 
of  the  exceptions  made  by  the  statute  itself.  If  it  be 
conceded  that  what  the  defendant  did  was  done  solely 
for  the  purpose  of  teaching  the  use  of  his  instruments 
and  his  **  particular  method  of  treating  dental  dis- 
eases,'* this,  under  all  the  facts  shown  by  the  evidence, 
.would  not  bring  him  within  any  exception  made  by  the 
statute.  Nor  do  we  think  that  the  fact  that  he  did  not 
receive  any  compensation,  if  such  were  the  fact,  would 
do  so,  if  the  work  he  did  actually  constituted  practicing 
dentistry  as  defined  by  the  statute.  We  think,  however, 
that  the  evidence  clearly  shows  that  he  did  receive  com- 
pensation for  what  he  did. 

The  statute  expressly  states  what  shall  constitute 
practicing  dentistry,  and  whether  the  defendant 
was  practicing  dentistry,  within  the  meaning  of  the 
statute,  was  a  question  to  be  determined  from  what  he 
did  and  not  what  he  designated  his  acts  to  be.  After  a 
careful  consideration  of  all  the  evidence  in  the  case,  we 
are  clearly  of  the  opinion  that  the  defendant  was  prac- 
ticing dentistry  without  a  license,  within  the  meaning 
of  the  Act  to  Eegulate  the  Practice  of  Dental  Surgery 
and  Dentistry.  The  judgment  of  the  Municipal  Court 
of  Chicago  will  therefore  be  aflSrmed. 

Affirmed. 
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The  People  of  the  State  of  Illinois  ex  rel.  Edward  A. 
Schntt,  Plaintiff  in  Error,  t.  Ladwig  Siems  and 
Meta  Siems,  Defendants  in  Error. 

Oen.  No.  21,677.    (Not  to  be  reported  in  fall.) 

Error  to  the  Clrciiit  Court  of  Cook  county;  the  Hon.  Chabus  M. 
Walkeb»  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded  with  directions. 
Opinion  filed  March  15,  1916.  Rehearing  denied  and  opinion  slight- 
ly modified  March  23,  1916.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Statement  of  the  Case. 

Habeas  corpus  on  the  relation  of  ESward  A.  Schutt, 
plaintiff,  against  Lndwig  Siems  and  Meta  Siems,  re- 
spondents, for  the  custody  of  plaintiff's  child.  From 
an  order  quashing  the  writ  and  dismissing  the  petition, 
the  relator  brings  error. 

The  infant  child  involved  in  this  controversy  was 
the  daughter  and  only  child  of  the  relator,  and  the 
granddaughter  of  the  respondents.  The  relator  was  a 
man  about  thirty-two  years  of  age,  residing  in  the  Vil- 
lage of  Laporte,  Minnesota,  in  which  State  he  resided 
practically  all  of  his  life.  On  February  25,  1911,  he 
was  married  to  the  daughter  of  the  respondents  at 
Kenosha,  Wisconsin.  Respondents'  daughter  and  the 
relator  were  cousins  of  the  first  degree,  and  prior  to 
said  marriage  she  lived  with  her  parents  in  Chicago. 
She  visited  the  relator  and  other  relatives  in  Minne- 
sota and  there  became  engaged  to  marry  the  relator. 
Afterwards  the  relator  came  to  Chicago  to  be  mar- 
ried, but  found  that  the  law  of  this  State  prohibited 
marriages  between  cousins  of  the  first  degree.  There- 
upon he,  together  with  the  respondents  and  said 
daughter,  proceeded  to  Wisconsin  where  the  marriage 
ceremony  was  performed.  They  all  iihmediately  re- 
turned to  Chicago,  and  within  a  day  thereafter  the  re- 
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lator  and  his  wife  went  to  their  home  in  Minnesota, 
where  they  continued  to  live  together  as  husband  and 
wife  until  April  10, 1914,  when  she  died.  Vivian  Doro- 
thy Sehutt,  the  child  in  question,  was  the  only  child 
bom  to  relator  and  his  wife  and  was  about  two  years 
old  when  her  mother  died.  She  was  not  very  strong 
physically,  and  about  three  weeks  after  her  mother's 
death  was  taken  to  the  home  of  the  respondents  in 
Chicago,  where  she  lived  at  the  time  of  these  proceed- 
ings. 

About  December  11,  1914,  relator  was  notified  by 
pnbUcation  that  respondents  had  filed  a  petition  in  the 
County  Court  of  Cook  county  for  the  adoption  of  said 
chOd.  December  24,  1914,  relator  visited  the  re- 
spondents and  the  child,  and  on  the  28th  of  the  month 
demanded  that  the  respondents  deliver  to  him  his  child, 
which  they  refused  to  do.  Thereupon  the  petition  in 
this  case  was  filed. 

The  respondents  contended  that  the  custody  of  the 
child  was  turned  over  to  them  by  agreement  * '  so  that 
they  could  raise  her  to  maidenhood,  the  father,  how- 
ever, to  have  the  right  to  visit  said  child  at  reason- 
able times;'*  that  this  was  done  at  the  dying  request 
of  the  child's  mother;  that  she  was  well  taken  care 
of  and  had  a  good  home  in  Chicago,  and  that  it  is  to 
the  best  interests  of  said  child  that  she  stay  with  re- 
spondents. 

There  was  evidence  to  show  that  respondents  were 
able  to  furnish  the  child  with  a  more  comfortable  home 
than  relator.  The  evidence  tended  to  show  that  relator 
was  very  fond  of  his  child  and  that  he  did  not  intend 
in  any  way  to  surrender  any  of  his  rights  by  turning, 
her  over  to  respondents ;  that  he  was  a  strong  healthy 
man,  was  a  carpenter  and  contractor,  and  engaged  in 
the  lumber  business ;  that  he  had  held  positions  of  pub- 
lic trust  such  as  assessor,  member  of  the  village  coun- 
cil, etc. ;  that  he  was  honest  and  industrious,  and  had 
no  bad  habits ;  that  he  had  had  some  financial  reverses 
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occasioned  by  the  destruction  by  fire  of  relator's  lumber 
yard  and  was  indebted  in  several  small  sums ;  that  he 
was  earning  about  one  hundred  dollars  per  month; 
and  that  he  had  arranged  with  a  family  living  in  Min- 
nesota to  take  care  of  himself  and  child.  Respondents 
further  contended  and  the  court  found  that  the  relator/ 
and  his  wife  were  married  in  Wisconsin  to  evade  the' 
laws  of  Illinois ;  that  the  marriage  was  incestuous  and 
void  ah  initio;  that  the  respondents  were  proper  per- 
sons to  have  the  custody  of  the  infant  child,  and  that 
it  was  for  the  child's  best  interest  to  be  remanded  to 
their  custody. 

William  C.  Habtbay  and  C.  Helmeb  Johnson,  for 
plaintiff  in  error. 

Gorman,  Pollock  &  Livingston,  for  defendants  in 
error. 

Mb,  Justice  O'Connob  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deelslon. 

1.  Parent  and  child,  §  3* — when  parent  entitled  to  custody  of 
chUd.  The  parent  has  the  right  to  the  custody  of  his  child  as 
against  the  world  unless  he  has  forfeited  his  right,  or  the  welfare 
of  the  child  demands  that  he  be  deprived  of  It. 

2.  Pabent  and  CHiLDp  S  2* — lohat  is  controlling  element  as  to 
custody  of  child.  The  controlling  element  with  reference  to  the 
custody  of  a  child  is  the  welfare  of  the  child,  and  this  is  not  to  be 
determined  solely  from  the  financial  standing  of  the  parties. 

3.  Mabbiage,  §  2* — what  law  determines  validity  of  mxirriage  in 
foreign  State.  The  legality  of  a  marriage  taking  place  in  a  foreign 
State,  when  questioned  in  Illinois,  is  to  be  adjudged  by  the  laws 
of  the  foreign  State,  except  where  the  marriage  Is  in  violation  of 
some  positive  law  of  'this  State. 

4.  Marriage,  f  2* — where  marriage  contracted  in  foreign  State 
recognized.  Relator  in  habeas  corpus  proceedings  for  the  custody 
of  his  daughter  who  had  married  his  first  cousin,  the  mother  of 
such  daughter,  in  Wisconsin,  and  returned  with  her  thereafter  to 


•See  llllnolfi  N«teB  Diffest,  Vols.  XI  to  XV,  and  Cumalatlye  Qumrterljr, 
topic  and  section  nain|>«r. 
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his  home  In  Minnesota,  contracted  a  valid  and  binding  marriage 
eYea  thaogh  the  laws  of  Illinois,  which  had  been  the  home  of  his 
wife  and  whence  he  had  taken  her  to  Wisconsin,  prohibit  such  a 
marriaga 

5.  Infants,  g  4* — when  evidence  sufjMent  to  sustain  award  of 
custody  of  child  to  father  in  habeas  corpus  proceedings.  In  a 
habeas  corpus  proceeding  by  a  father  residing  in  another  State  to 
procure  the  custody  of  his  child  which  was  left  with  the  maternal 
grandparents  in  this  State  after  the  death  of  the  mother,  evidence 
held  sufficient  to  sustain  an  award  of  the  custody  of  the  child  to 
the  father. 


Wary  Kraas,  Defendant  in  Error^  t.  National  Coancil, 
Knights  and  Ladies  of  Security^  PlaintiflF  in  Error. 

Oen.  No.  21,420.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A. 
Mahonet,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  with  finding  of  facts.  Opinion  filed  March 
27.  1916. 

Statement  of  the  Case. 

Action  by  Mary  Kraus,  plaintiff,  against  National 
Conneil,  Knights  and  Ladies  of  Security,  defendant, 
on  a  benefit  certificate  issued  by  defendant  on  the  life 
of  Julia  Kraus,  plaintiff's  mother.  From  a  judgment 
in  favor  of  defendant  for  $954,  plaintiff  *  brings  error. 

This  case  involves  facts  substantially  like  those  in- 
volved in  Neencm  v.  National  Coimcil,  Knights  and 
Ladies  of  Security,  188  HI.  App.  490.  Description  of 
the  plan  of  insurance,  with  benefit  certificates  and  by- 
laws of  the  defendant  material  to  the  point  in  the  in- 
stant case,  may  be  found  in  the  opinion  filed  in  that 
case. 

*See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CumnlatlTO  Qnarterlr,  Mune 
topic  and  section  nambir. 
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By  defendant 's  by-laws  it  was  provided  that : 

''All  assessments  for  every  month  shall  become  due 
and  payable  on  the  first  day  of  the  month.  The  certifi- 
cate of  each  member  who  has  not  paid  such  assessment 
or  assessments  and  dues  on  or  before  the  last  day  oi 
the  month,  shall,  by  the  fact  of  such  non-payment, 
stand  suspended  without  notice,  and  no  act  on  the  part 
of  the  Council  or  any  oflScer  thereof,  or  of  the  National 
Council,  shall  be  required  as  essential  to  such  sus- 
pension, and  all  rights  under  said  certificate  shall  be 
forfeited.  No  right  imder  such  certificate  shall  be  re- 
stored until  it  has  been  duly  reinstated  by  the  member 
complying  with  the  laws  of  the  Order,  with  reference 
to  reinstatement." 

It  was  also  provided  that  a  member  might  be  rein- 
stated by  payment  within  sixty  days  from  date  of 
suspension  of  all  arrearages,  ''provided,  however, 
That  he  be  in  good  health  at  the  time  of  making  pay- 
ment *  *  *.  Provided,  further.  That  the  receipt 
and  retention  of  such  assessments  or  dues,  in  case  the 
suspended  member  is  not  in  good  health  *  •  • 
shall  not  have  the  effect  of  reinstating  said  member  or 
of  entitling  him  or  his  beneficiaries  to  any  rights  under 
his  Benefit  Certificate.'' 

Decedent's  assessment  for  September,  1912,  was  not 
paid  during  that  month,  whereby  under  the  automatic 
operation  of  the  by-laws  she  became  suspended,  and 
subsequent  payment  would  operate  to  reinstate  her 
only  on  condition  that  at  the  time  of  such  payment  she 
was  "in  good  health."  A  payment  was  made  on  Octo- 
ber 7,  1912.  There  was  evidence  that  on  October  7, 
1912,  decedent  was  afflicted  with  mitral  regurgitation — 
a  valvular  disease  of  the  heart — and  that  she  had  been 
under  the  care  of  a  physician  for  this  disease  for  sev- 
eral months  prior  thereto;  that  because  of  this  dis- 
ease and  its  consequences  she  was  confined  to  the  house 
for  some  eight  months  before  her  death;  that  the  dis- 
ease progressed,  with  the  usual  dropsical  conditions, 
until  it  caused  her  death. 
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A.  W.  Fulton,  for  plaintiff  in  error. 

Joseph  M.  Connery,  for  defendant  in  error. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Insxtsance,  §  906* — when  evidence  sufficient  to  show  that  mem- 
l>er  of  fraternal  insurance  society  not  in  good  health  at  tim^  of  at- 
tempted reinstatement.  In  an  action  on  a  benefit  certificate  in  a 
fraternal  insurance  society  on  account  of  the  death  of  plaintiff's 
mother,  the  evidence  held  sufficient  to  show  that  decedent  who  was 
automatically  suspended  from  membership  on  account  of  nonpay- 
ment of  dues,  at  the  time  of  her  attempted  reinstatement  by  pay- 
ment of  delinquent  dues,  was  not  in  good  health  so  as  to  be  entitled 
to  reinstatement. 

2.  INSUBANCB,  §  782* — when  member  of  fraternal  insurance  so- 
ciety automatically  suspended.  Suspension  of  member  of  fraternal 
insurance  society  for  nonpayment  of  dues,  held  to  have  operated 
automatically  and  without  necessity  of  order  by  such  society. 


George  L.  Trafton,  Guardian,  Defendant  in  Error,  t. 
National  Council,  Knights  and  Ladies  of  Security, 
PlaintiflT  in  Error. 

Gen.  No.  21,681.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  H. 
Hopkins,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  with  finding  of  facts.  Opinion  filed  March 
27,  1916. 

Statement  of  the  Case. 

Action  by  George  L.  Trafton,  as  guardian  of  Alfonso, 
Louise  and  Jennie  Cadamartrie,  plaintiif,  against  Na- 

*8ee  lUiDois  Notes  DUest,  Vols.  XI  to  XV.  tuut  CumolsUve  quarterly,  wme 
(opie  and  tectlpn  number. 
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tional  Council,  Knights  and  Ladies  of  Security, 
defendant,  on  a  benefit  certificate  issued  to  Flora 
Cadamartrie.  From  a  judgment  in  favor  of  plaintiff 
for  $967.50,  defendant  brings  error. 

This  case  in  its  general  features  and  as  to  the  ques- 
tion involved  is  similar  to  the  case  of  Kraus  v.  Nation- 
al Council,  Knights  and  Ladies  of  Security,  ante,  p. 
345,  and  Neenan  v.  Same,  188  111.  App.  490.  Eefer- 
ence  is  made  to  the  opinions  in  these  cases  for  descrip- 
tion of  the  character  of  the  benefit  certificate  and  the 
by-laws. 

The  defense  in  this  case  was  that  the  insured  did 
not  pay  the  assessment  under  the  certificate  for  the 
month  of  July,  1913,  before  the  last  day  of  the  month, 
and  for  that  reason,  under  the  by-laws,  she  became 
suspended,  and  that  on  August  26,  1913,  when  she  paid 
the  July  and  August  assessments,  she  was  not  in  good 
health,  a  condition  necessary  to  reinstatement. 

It  was  proved  that  on  August  28,  1913,  the  insured 
was  suffering  from  a  tumor  of  the  uterus,  with  pres- 
sure symptoms  which  in  the  opinion  of  her  physician, 
required  the  removal  of  the  tumor.  Upon  his  advice 
she  was  taken  to  a  hospital  and  on  August  30th  an 
operation  was  performed  removing  the  tumor  and  also 
the  uterus,  fallopian  tubes  and  ovaries.  The  tumor 
was  about  the  size  of  a  fist.  The  doctor  describes  it 
as  ** quite  a  large  tumor."  It  is  also  not  controverted 
that  this  tumor  had  been  growing  for  a  period  of  at 
least  several  months  prior  to  this  time.  Immediately 
after  the  operation  her  heart  began  to  fail,  the  doctor 
testifying,  *' there  was  a  weak  heart-muscle,  the  heart 
wasn't  strong  enough  to  carry  her  along  during  the 
convalescence."  She  died  on  September  2nd.  There 
was  testimony  to  the  effect  that  she  appeared  to  be 
in  good  health  on  August  26th. 

It  was  contended  that  the  by-laws  were  not  proper- 
Iv  introduced  in  evidence.    They  were  certified  under 
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the  hand  of  the  national  secretary,  with  the  seal  of  the 
society  affixed. 

It  was  also  contended  that  the  defendant  waived  the 
provision  of  the  by-laws  with  reference  to  good  health 
when  the  financier  of  the  society  accepted  the  assess- 
ment on  August  26th. 

A.  W.  FuiiTON,  for  plaintiff  in  error. 

J.  Mabion  Mili^b,  for  defendant  in  error. 

Mb.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Insubance,  §  906* — when  evidence  sufficient  to  eatablish  that 
meml>er  of  fraternal  order  not  in  good  health  at  time  of  attempted 
reinstatement.  In  an  action  on  a  benefit  Insurance  policy,  evidence 
held  to  show  that  insured,  who  had  failed  to  pay  an  assessment  for 
one  month  and  was  thus  automatically  suspended  under  the  rules 
of  the  order,  was  not  in  good  healtti  during  the  following  month 
at  the  time  of  an  attempted  reinstatement  by  the  payment  of  the 
delinquent  assessment,  and  that  she  was  accordingly  not  a  mem- 
ber of  such  society  in  good  standing  at  the  time  of  her  death. 

2.  Ii7suaANCE,  f  906* — when  evidence  sufficient  to  sustain  finding 
that  memher  of  beneficial  order  not  in  good  health.  Evidence  that 
decedent  was  suffering  from  a  tumor  of  the  uterus,  held  to  prove 
that  she  was  not  in  good  health. 

3.  INSUBANCE,  S  807* — what  constitutes  good  health  within  rules 
of  fraternal  society  as  to  reinstatement.  The  words  "good  health" 
in  the  rules  of  a  fraternal  insurance  society  with  reference  to  re- 
instatement of  a  member  mean  that  a  person  is  in  a  reasonably  good 
state  of  health  and  free  from  any  disease  or  illness  that  tends 
Beriously  or  permanently  to  weaken  or  impair  the  constitution,  and 
such  words  do  not  refer  to  the  appearance  of  good  health. 

4.  Evidence,  §  250* — when  hy-laws  of  fraternal  society  admissible 
in  evidence.  By-laws  of  a  fraternal  insurance  society,  certified  un- 
der the  hand  of  the  national  secretary  and  with  the  society's  seal 
alBxed,  were  properly  introduced  in  evidence,  in  compliance  with 
Kurd's  Rev.  St.  ch.  51,  sec.  15  (J.  &  A.  f  5532). 

5.  Insurance,  §  807* — when  acceptance  of  delinquent  assessment 
does  not  operate  to  reinstate  member  of  beneficial  society  in  poor 
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health.  Where  there  is  evidence  that  the  "financier"  of  a  fraternal 
insurance  society  accepted  an  assessment  which  would  operate  to 
reinstate  decedent  in  membership  in  such  society  providing  she  was 
in  good  health,  but  there  is  no  evidence  that  such  "financier"  knew 
that  she  was  not  In  good  health,  such  acceptance  did  not  operate 
to  reinstate  decedent,  and  there  Is  no  liability  upon  her  benefit 
certificate  in  such  society. 


Charles  M.  Johnson,  Defendant  In  Error,  t.  Clarence 
H.  Morgan  and  Ira  8.  Fergnson,  Plaintiffs  in 
Error. 

Gen.  No.  21,531.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  C. 
WoBK,  Judge,  presiding.  Heard  in  this  court  at  the  October  term. 
1915.    Reversed.    Opinion  filed  March  27,  1916. 

Statement  of  the  Case. 

Action  by  Charles  M.  Johnson,  plaintiff,  against 
Clarence  H.  Morgan  and  Ira  S.  Ferguson,  defendants, 
for  damages  on  account  of  defendants '  breach  of  con- 
tract to  convey  land  to  plaintiff.  From  a  judgment  for 
$317.50  in  favor  of  plaintiff,  defendant  Morgan  brings 
error. 

Ferguson  was  not  served  with  summons,  and  suit 
proceeded  by  trial  by  the  court  to  judgment  for  $317.50 
against  Morgan,  who  seeks  reversal.  An  order  sever- 
ing Ferguson  and  permitting  Morgan  to  prosecute  his 
writ  of  error  alone  was  entered  in  the  Appellate  Court. 

By  his  statement  of  claim  plaintiff  averred  that  de- 
fondants  made  a  contract  with  him  to  deliver  and  con- 
vey certain  land  in  Washburn  County,  Wisconsin,  for 
a  consideration  of  $300  which  plaintiff  paid,  but  de- 
fendants breached  this  contract  and  have  failed  and 
refused  to  deliver  and  convey  the  land^  to  the  dfuna^ 
of  plaintiff, 
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Plaintiff  testified  that  he  met  Ferguson  ' '  and  talked 
to  him  in  regard  to  some  lots  at  Long  Lake  in  Wash- 
burn County,  Wisconsin. ' '  This  was  the  only  evidence 
as  to  any  contract.  Plaintiff  then  introduced  a  war- 
ranty deed  whereby  defendants  conveyed  to  plaintiff 
a  number  of  lots  in  Washburn  County,  Wisconsin. 
The  deed  appeared  to  be  in  proper  form  and  was  duly 
delivered  to  plaintiff.  Plaintiff  then  said  that  he  sent 
the  deed  to  be  recorded  to  the  registrar  of  deeds  of 
Washburn  County,  Wisconsin,  but  it  was  returned  with 
a  letter  from  the  registrar  which  said  that  the  plat 
of  the  property  mentioned  in  the  deed  had  not  been 
recorded. 

The  lots  conveyed  by  the  warranty  deed  were  de- 
scribed as  in  certain  blocks  in  ''Orielle  Park,  a  sub- 
division, ' '  etc.  At  the  date  of  the  delivery  of  the  deed 
there  was  a  subdivision,  duly  platted  into  blocks  and 
lots,  of  that  name.  The  lots  mentioned  in  the  war- 
ranty deed  could  be  readily  identified  and  located  from 
this  plat.  It  appeared  that  defendants  supposed  this 
plat  had  been  recorded  in  the  oflSce  of  the  registrar, 
but  such  was  not  the  fact.  It  did  appear  that  prior  to 
this  suit  the  tract  called  Orielle  Park  had  been  re- 
platted  under  another  name,  which  latter  plat  had 
been  recorded;  that  the  blocks  in  this  later  plat  were 
of  the  same  size  and  numbered  identically  as  the  blocks 
of  the  Orielle  Park  plat,  and  that  the  lots  mentioned 
in  the  deed  could  be  identified  and  located  on  this  later 
plat.  A  deed  conveying  to  plaintiff  these  lots  by  more 
definite  description  in  accordance  with  the  later  plat 
was  offered  for  delivery  to  plaintiff  provided  he  should 
withdraw  his  suit. 

ft 

Brown,  Brown  &  Brown,  for  plaintiffs  in  error. 

Harris,  Kagy  &  Vanier,  for  defendant  in  error. 

Mr.  PREsroiNG  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 
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Abstract  of  the  Decision. 

1.  Vendob  and  fubchasbb,  §  352* — when  evidence  insufficient  to 
establish  hfeach  of  contract  to  convey  land.  In  a  suit  for  damages 
on  account  of  defendants'  breach  of  contract  to  convey  land  to 
plaintiff,  where  a  deed  appearing  to  be  in  proper  form  was  executed 
and  delivered  to  plaintiff,  evidence  held  insufficient  to  ^establish  a 
breach  of  the  contract. 

2.  Vendor  and  pubchaseb,  §  352* — when  letter  from  registrar  of 
deeds  in  State  in  which  land  located  inadmissible.  Letter  from 
registrar  of  deeds  in  another  State  in  which  he  said  that  the  plat 
of  the  property  mentioned  in  deed  which  w.as  returned  therewith, 
had  not  been  recorded,  held  not  to  be  competent  evidence  in  an 
action  for  breach  of  contract  to  convey  the  land  described  in  such 
deed. 

3.  Vendor  and  pubchaseb,  §  352* — when  unrecorded  plat  ad- 
missible in  action  for  breach  of  contract  to  convey  land.  An 
unrecorded  plat  of  a  subdivision  of  land  whereon  lots  alleged  to 
have  been  conveyed  to  plaintiff  could  be  identified,  held  competent 
evidence  in  suit  for  breach  of  contract  to  convey  such  lots  and  to 
have  been  improperly  stricken  from  the  record. 


Thomas  C.  Dolan^  Defendant  in  Error,  y.  Harry  A. 

Loker,  PlaintlflT  in  Error. 

Gen.  No.  31,588.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Z. 
Uhlir,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  March  27,  1916. 

Statement  of  the  Case. 

Action  by  Thomas  C.  Dolan,  plaintiff,  against  Harry 
A.  Loker,  defendant,  for  rent.  From  a  judgment  in 
favor  of  plaintiff,  defendant  brings  error. 

There  was  evidence  that  on  February  25, 1913,  Jacob 
C.  Paquet  was  the  owner  of  an  apartment  building  in 

•See  lUlnois  Notes  Dlirest,  Vol*.  XI  to  XV.  and  CnmnlatlTe  Qoartcrir,  nme 
topic  and  section  number. 
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Chicago,  and  on  that  date  entered  into  a  written  lease 
with  the  defendant  for  an  apartment,  the  term  begin- 
ning May  1,  1913,  and  extending  until  April  30,  1914, 
the  rent  to  be  $42.50  per  month.  Subsequently,  in 
April,  1913,  Paquet  sold  the  property  to  plaintiff, 
Dolan,  and  Loker's  lease  was  assigned  to  plaintiff. 
J.  M.  McDonald  appeared  to  have  been  acting  as  col- 
lector for  Paquet,  and  he  collected  some  rents  for  a 
short  time  after  plaintiff  became  the  owner  of  the 
building.  Defendant  said  that  on  June  14,  1913,  by 
agreement  with  plaintiff  his  lease  was  canceled  and  a 
new  lease  entered  into  expiring  September  30,  1913, 
and  as  evidence  of  this  he  produced  what  purported 
to  be  a  duplicate  of  the  lease  upon  which  judgment  was 
entered,  across  the  face  of  which  is  written  these 
words:  ** Canceled  June  14,  1913,  J.  M.  McDonald, 
A  gent. '^  It  was  admitted  that  McDonald  wrote  this. 
Defendant  also  produced  a  memorandum  which  he 
himself  had  written,  which  is  to  the  effect  that  the 
apartment  had  been  leased  to  the  defendant  from  July 
1  to  September  30,  1913,  and  upon  this  memorandum 
McDonald  wrote  his  name.  Plaintiff  testified  that  he 
could  read  and  write  and  that  he  never  authorized 
McDonald  or  anybody  else  to  make  the  notation  of  can- 
cellation across  the  lease,  that  he  did  not  see  the  paper 
prepared  by  defendant,  nor  McDonald  write  his  name 
thereon,  and  that  he  never  directed  him  to  sign  it. 
McDonald  ^s  authority  to  act  in  the  matter  was  denied 
by  plaintiff. 

M.  M.  Hart  and  H,  J.  Eosbnbebg,  for  plaintiff  in 
error. 

Frank  P.  McGinn,  for  defendant  in  error. 

Mr.  Presiding  Justice  MoSurely  delivered  the  opin- 
ion of  the  court. 

Vol.  CXCVIII  S3 
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Abstract  of  the  Decision. 

Pbiitgipal  and  agent,  §  8* — when  evidence  sufficient  to  sustain 
finding  that  agent  had  no  authority  to  cancel  lease.  In  an  action  for 
rent,  evidence  held  sufficient  to  sustain  a  finding  that  plaintifTs 
agent  had  no  authority  to  cancel  lease  of  premises  in  question. 


William  W.  Paisley  and  Charles  H.  Walker,  trading  as 
Paisley  &  Walker,  Defendants  in  Error,  y.  C.  N. 
Michels,  Plaintiif  in  Error. 

« 

Gen.  No.  21,687.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Han.  Chabuu  A. 
Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  March  27,  1916,  Rehearing 
denied  April  10,  1916. 

Statement  of  the  Case. 

Action  by  William  W.  Paisley  and  Charles  H.  Walk- 

er^  trading  as  Paisley  &  Walker,  plaintiffs,  against  0. 

N.  Michels,  defendant,  on  a  judgment  note.    From  a 

,  judgment  by  confession  in  favor  of  plaintiffs  for  $425, 

defendant  brings  error. 

Defendant  entered  his  motion  to  stay  execution  and 
permit  him  to  plead  and  defend.  This  motion  was  sup- 
ported by  affidavit.  After  hearing  the  motion  the  court 
denied  it.  Defendant  contended  that  his  motion  should 
have  been  allowed  because  the  affidavit  showed  a  good 
and  meritorious  defense  to  the  action  on  the  note. 

The  matter  set  up  as  a  defense  was  that  plaintiffs, 
while  acting  as  agents  of  defendant,  falsely  and  fraud- 
ulently made  certain  representations,  and  that  defend- 
ant, being  in  ignorance  of  the  facts  and  relying  upon 

•See  lUlnols  Notes  Dlffest,  Vols.  XI  to  XV,  »nd  Cumalatlve  Qnwrteri^,  wmmm 
topic  and  section  number. 
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the  statements  of  the  plaintiffs,  was  thereby  induced 
to  trade  a  piece  of  real  estate  for  a  note  secured  by 
trust  deed  upon  other  real  estate,  and  some  stock  in  a 
store.  It  was  said,  first,  that  it  was  misrepresented 
that  $2,000  had  been  paid  upon  a  $12,000  incumbrance, 
which  was  a  prior  lien  upon  the  real  estate  covered  by 
the  trust  deed  securing  a  $6,000  note  which  defendant 
alleged  he  was  induced  to  accept,  and  that  certain 
interest  instalments  had  been  paid  upon  this  pri^or 
incumbrance.  Another  representation  said  to  be  fraud- 
ulent was  that  the  stock  in  the  store  had  a  market 
value  in  excess  of  $125  per  share,  '*  whereas  in  truth 
and  in  fact  *  *  *  said  shares  of  stock  had  no 
market  value,  but  their  value,  if  any,  was  entirely 
speculative  and  uncertain.'^  Efefendant  did  not  allege 
that  the  stock  was  not  worth  $125  per  share,  nor  that 
it  could  not  be  sold  for  that  amount.  It  was  also  alleged 
that  there  was  a  false  representation  that  the  $6,000 
note  and  the  trust  deed  securing  it  were  ''in  legal 
form,^'  whereas  the  note  was  not  correctly  described  in 
the  trust  deed  in  that  the  note  was  made  payable  ''No- 
vember 1st  after  date, ' '  and  the  trust  deed  recited  that 
it  was  ' '  payable  November  1,  1918,  after  date. ' ' 

F.  C.  Ellis  and  Jesse  Wilcox,  for  plaintiff  in  error. 

P.  H.  Bishop,  for  defendants  in  error. 

Mb.  Pbbsiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  JuDOMBRT,  I  82* — when  affidavit  supporting  motion  to  open 
judgment  hy  confession  insufficient,  A  motion  to  open  a  Judgment 
entered  by  confession  and  to  permit  the  defendant  to  plead  should 
not  be  granted  unless  it  satisfactorily  appears  to  the  court  by  affi- 
davit that  defendant  has  a  good  defense  upon  the  merits,  such 

*8c»  niliiote  NotM  nicest.  Vols.  XI  to  XV,  and  CumnlatlTe  Qaartci'lj,  luunf 
topic  pn4  tMtl^  nvmbtf. 
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affldayit  to  be  construed  most  strongly  against  such  defendant,  and 
it  is  not  sufficient  to  state  facts  from  which.  If  proved  on  a  trial, 
a  defense  might  be  inferred. 

2.  Judgment,  |  82* — when  allegation  in  affidavit  supporting  mo- 
tion to  open  judgment  hy  confession  on  note  insujgMent.  Where  In 
an  affidavit  supporting  a  motion  to  open  Judgment  by  confession  on 
a  note,  to  stay  execution  and  permit  defendant  to  plead,  defendant 
sets  up  that  plaintiffs  while  acting  as  his  agents  falsely  and  fraudu- 
lently represented  that  $2,000  had  been  paid  on  a  prior  lien  of 
$12,000  on  real  estate  whereby  he  was  induced  to  trade  real  estate 
belonging  to  him  for  a  note  secured  by  such  other  real  estate,  heU 
that  the  value  of  the  real  estate  not  appearing,  It  made  no  difference 
with  regard  to  the  value  of  the  note  received  by  plaintiffs  as  to 
whether  the  first  incumbrance  was  $10,000  or  $12,000,  or  as  to  the 
amount  of  interest  unpaid,  and  the  affidavit  was  consequently  in- 
sufficient. 

3.  Judgment,  {  82* — when  aiJegation  in  affidavit  supporting  mo- 
tion to  open  up  judgment  5y  confession  on  note  insufllcient  (u 
statement  of  defense.  Where  it  was  alleged,  in  an  affidavit  filed  in 
support  of  defendant's  motion  to  open  up  a  Judgment  on  a  note  by 
confession,  that  stock  traded  to  defendant  by  plaintiffs  was  fraudu- 
lently represented  as  having  a  market  value  in  excess  of  $125,  where- 
as, it  had  no  market  value,  but  its  value,  if  it  had  any,  was  specu- 
lative and  uncertain,  it  not  being  alleged  that  it  was  worth  less  than 
$125,  held  such  allegation  was  insufficient  as  a  statement  of  defense. 

4.  Judgment,  S  82* — when  allegations  in  affidavit  supporting  mo- 
tion to  open  up  judgment  by  confession  on  note  insufficient.  Where 
a  note  is  made  payable  "November  1st  after  date"  and  the  trust 
deed  securing  its  payment  recites  that  it  is  "payable  November  1, 
1918,  after  date,"  such  discrepancy  is  at  most  a  clerical  error  and 
does  not  impair  the  value  of  the  note,  and  allegations  that  it  was 
fraudulently  represented  that  the  note  and  trust  deed  were  in  due 
form  and  that  defendant  is  informed  and  believes  that  the  note 
and  trust  deed  might  not  be  acceptable  as  security  or  collateral,  are 
unavailing  in  an  affidavit  supporting  a  motion  to  open  up  a  Judg- 
ment against  defendant  by  confession  on  such  note. 

•See  IlUnoto  Notes  Direst.  Vols.  XI  to  XV,  and  Cuniilatlve  Qoarterly. 
tople  and  seeilon  nomber. 
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Bracbas  v.  Sabath  &  Weisskopf  Co.,  198  111.  App.  357. 


Charles  Bracbas,  Defendant  In  Error,  t.  Sabath  & 
Weisskopf  Company,  Plaintiff  in  Error. 

Gen.  No.  21,723.    (Not  to  be  reported  in  full.) 

Error  to  tbe  Municipal  Court  of  Cbicago;  tbe  Hon.  Charles  A. 
Williams,  Judge,  presiding.  Heard  in  tbis  court  at  tbe  October 
term,  1915.    Affirmed.    Opinion  filed  Marcb  27,  1916. 

Statement  of  the  Case. 

Action  by  Charles  Brachas,  plaintiff,  against  Sabath 
&  Weisskopf  Company,  defendant,  for  $529.  From  a 
judgment  in  favor  of  plaintiff,  defendant  brings  error. 

Plaintiff  alleged  that  he  had  deposited  $500  with  de- 
fendant as  security  that  Anton  Lechowicz  would  turn 
over  to  defendant  all  collections  made  by  him  while 
employed  by  defendant;  that  when  it  was  done,  the 
deposit  was  to  be  returned  to  plaintiff  with  five  per 
cent,  interest ;  that  subsequently  Lechowicz  left  the  em- 
ploy of  defendant,  having  turned  over  to  it  all  moneys 
collected  by  him. 

Defendant  in  its  affidavit  of  defense  said  that  Lech- 
owicz, employed  as  salesman  and  collector,  made  col- 
lections aggregating  $190.75  which  he  failed  to  turn 
over  to  defendant,  also  that  he  was  indebted  to  de- 
fendant for  a  balance  on  his  merchandise  and  cash 
account,  also  for  an  item  of  expense  incurred  by  defend- 
ant in  verifying  accounts  among  the  trade,  also  for 
commissions  advanced  on  sales  where  the  accounts 
were  not  collected.  The  trial  court  struck  from  de- 
fendant's affidavit  the  last  three  items  just  described 
and  entered  judgment  against  defendant  for  the  differ- 
ence between  the  amount  of  plaintiff's  claim,  $529,  and 
$190.75,  the  collections  said  not  to  have  been  turned  in, 
which  is  $338.25.  The  court  reserved  jurisdiction  of 
the  balance  of  plaintiff's  claim  for  future  determina- 
tion.   The  condition  of  the  deposit  of  the  $500  was 
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stated  in  the  written  agreement  of  the  parties  to  be  to 
secure  defendant  ''against  any  loss  from  dishonesty, 
misconduct  or  neglect  of  business"  of  Lechowicz. 

Sabath,  Stafford  &  Sabath,  for  plaintiff  in  error. 

Benjamin  B.  Morris,  for  defendant  in  error. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Indemnity,  {  11* — what  is  extent  of  liability  on  contract  in- 
demnifying against  loss  from  dishonesty,  misconduct  or  neglect  of 
business  by  salesman.  The  condition  of  a  deposit  of  a  specified  sum, 
stated  to  be  the  securing  of  defendant  "against  any  loss  from  dis- 
honesty, misconduct  or  neglect  of  business"  of  defendant's  sales- 
man has  reference  to  any  indebtedness  due  defendant  or  Ices 
sustained  through  dishonesty,  neglect  or  misconduct  of  such  sales- 
man including  loss  due  to  failure  to  turn   over  collections,  and 

'doei^  not  include  balance  against  such  salesman  on  his  merchandise 
and  cash  account,  an  item  of  expense  Incurred  by  defendant  in 
verifying  accounts  among  the  trade  or  commissions  on  sales  where 
accounts  were  not  collected. 

2.  Municipal  Court  of  Chicago,  §  13* — when  affidavit  of  merits 
sufficient.  In  an  action  in  the  Municipal  Court  of  Chicago  to  re- 
cover a  deposit  stated  to  be  for  the  security  of  "defendant  against 
any  loss  from  dishonesty,  misconduct  or  neglect  of  business"  of 
defendant's  salesman,  an  allegation  in  defendant's  affidavit  of  merits 
of  such  salesman's  failure  to  turn  over  collections,  held  sufficient 
as  it  placed'  in  issue  the  allegation  of  plaintiff's  statement  of  claim 
that  such  salesman,  when  he  left  defendant's  employ,  had  turned 
over  all  moneys  collected  by  him. 

*Sm  nitnois  Note*  Digest,  Vols.  XI  to  XV,  mnd  CnmnlatlTo  <|iiarterl7,  mm» 
topie  and  section  number. 
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Carrie  0.  Meacham  et  al.,  Trustees,  Defendants  in 
Error,  y.  Harry  H.  Lobdell,  Trustee,  Plaintiff  in 
Error. 

Gen.  No.  21,811.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Abitold 
Heap,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  March  27»  1916. 

Statement  of  the  Case. 

Action  by  Carrie  0.  Meacham,  Philo  A.  Otis  and  Sey- 
mour Morris  as  trustees,  plaintiffs,  against  Harry  H. 
Lobdell,  trustee  for  Samuel  Pitluk  and  Leo  J.  Lieber- 
man,  copartners,  trading  as  La  Salle  Street  Shoe 
Store,  for  pro  rata  share,  by  reason  of  a  lease,  in 
inoneys  recovered  by  defendant  from  the  sale  of  assets 
of  such  copartners.  From  a  judgment  for  plaintiffs 
for  $1,754.22,  defendant  brings  error. 

Pitluk  and  Lieberman  were  lessees  of  a  store  under  a 
written  lease  from  plaintiffs  for  a  term  beginning  May 
1, 1912,  and  ending  April  30, 1917,  at  a  monthly  rental 
of  $500  payable  on  the  first  day  of  each  month  during 
the  term.  The  lessees  also  agreed  to  pay  lessors  for 
electric  light  used.  In  April,  1913,  the  lessees  made 
an  assignment  of  their  property  to  Lobdell,  as  trustee, 
to  be  converted  into  money  to  be  used  in  paying  their 
creditors.  The  rent  of  the  store  due  April  1, 1913,  was 
not  paid.  On  April  10th  the  trustee  took  possession 
of  the  premises  and  occupied  them  until  April  18th. 
Plaintiffs  claimed  that  under  the  terms  of  the  lease, 
the  lessees  being  in  default  not  only  as  to  rent  but  on 
other  covenants,  the  entire  rental  for  the  balance  of 
the  leased  term  became  due  and  that  plaintiffs  were 
creditors  of  Pitluk  and  Lieberman  to  that  amount,  that 
is,  from  April  1,  1913,  to  April  30,  1917,  at  $500  a 
month,  which  is  $24,500,  and  to  this  should  be  added 
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a  bill  of  $332.10  for  electric  light,  making  a  total  of 
$24,832.10;  and  from  this  should  be  deducted  the 
amount  paid  by  the  trustee  while  he  was  in  posses- 
sion, namely,  $124.51,  leaving  a  balance  due  plaintiffs 
of  $24,707.59.  Based  upon  the  allowance  of  plaintiffs' 
claim  for  this  amount,  judgment  was  entered  for  their 
pro  rata  share  of  the  moneys  in  the  hands  of  the 
trustee. 

John  C.  Fabwell,  for  plaintiff  in  error. 

Edwabd  a.  Digkeb  and  Abthub  A.  Basse^  for  defenrj- 
ants  in  error. 

Mr.  PREsroiNG  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  Court  of  Chicago,  S  24* — when  matters  irfticft 
should  have  been  set  up  in  affidavit  of  merits  not  reviewed.  Under 
the  rules  of  the  Chicago  Municipal  Court,  defendant,  who  was  trustee 
in  an  assignment  for  the  benefit  of  the  creditors  of  a  copartnership, 
should  have  set  up  the  defense  that  plaintiffs  were  not  parties  or 
beneficiaries  of  the  assignment  in  the  affidavit  of  merits  filed  in 
such  suit,  and  he  will  be  heard  only  as  to  those  matters  of  defense 
specifically  set  out  in  his  aflidavit. 

2.  Municipal  Coubt  of  Chicago,  §  29* — when  existence  of 
copies  of  agreement  presumed.  Where,  in  a  suit  in  the  Municipal 
Court  of  Chicago  against  the  trustee  of  an  assignment  for  the 
benefit  of  a  copartnership's  creditors,  it  was  contended  by  de- 
fendant that  plaintiffs  did  not  sign  the  agreement  of  assignment 
and  it  appeared  that  the  document  in  evidence  was  signed  by  only 
one  creditor  but  that  eight  other  creditors  shared  in  the  disposition 
of  the  proceeds  of  the  money  in  the  hands  of  the  trustee,  and  there 
was  no  evidence  that  the  copy  of  the  agreement  in  the  record  was 
the  only  copy  or  that  plaintiffs  had  not  signed  another  copy,  held  a 
presumption  was  raised  that  there  must  have  been  another  or  other 
copies  of  the  agreement,  one  of  which  may  have  been  signed  by 
plaintifts. 

3.  Municipal  Court  of  Chicago,  {  18a* — when  verdict  correct  in 
form,    Fdf m  of  verdict  in  the  files  held  correct,  even  though  it  may 


•See  lUlnoU  Notes  DUeftt,  Vols.  XI  to  XV,  and  CumohOlve  Quarterly, 
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have  been  informal,  in  view  of  sufficiency  of  recital  in  the  record 
as  to  the  verdict  returned. 

4.  Municipal  Coubt  or  Chicago,  {  13* — when  motion  to  amend 
affidavit  of  defense  properly  denied.  Motion  of  defendant  to  amend 
his  affidavit  of  defense  was  properly  denied  when  made  several 
weeks  after  the  conclusion  of  the  trial  and  when  no  amendment 
was  presented  to  the  court  at  the  time  the  motion  was  made. 

5.  Lakdlobd  and  tenant,  {  75* — when  provision  of  lease  for 
payment  of  entire  amount  of  rental  as  liquidated  damages  upon  as- 
signment  for  benefit  of  creditors  valid.  Where  under  provisions  of 
a  lease  it  was  provided  that  if  lessees  should  make  assignment  for 
benefit  of  creditors,  the  lessees  should  at  once  pay  to  the  lessors 
"a  sum  of  money  equal  to  the  entire  amount  of  rent  by  this  lease 
provided  to  be  paid  *  *  *  as  the  liquidated  damages  of  the 
lessors,"  held  that  the  claim  of  lessors  for  such  entire  amount  of 
rental  as  liquidated  damages  was  justified  under  the  terms  of  the 
lease  as  against  a  trustee  of  the  lessees  for  the  benefit  of  their  cred- 
itors. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  y.  William  De  Joy,  Plaintiff  in  Error. 

Gen.  No.  21,814.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  N. 
GooDKow,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  March  27,  1916. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  IHinois, 
plaintiff,  against  William  De  Joy,  defendant,  for 
pandering.  From  a  judgment  of  guilty,  defendant 
brings  error. 

Eeynolds,  Macy  &  Clarke,  for  plaintiff  in  error. 

Maclay  Hoyne,  for  defendant  in  error;  Edward  E. 
Wilson,  of  counsel. 

*Sc«  lllinoiv  Note*  Dlir^Kt,  Vols.  XI  to  XV,  and  CiimulatlTO  Quarterly,  saino 
topic   and  section   number. 
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Mb.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Cbiminal  law,  {  409* — when  question  of  sufficiency  of  in- 
formation may  not  he  raised  on  appeal,  Wbere  defendant's  at- 
torney goes  to  trial  without  objection  to  the  information  and  it  is 
suggested  that  the  information  is  insufficient  in  that  it  charges 
several  offenses  in  the  alternative  and  does  not  describe  the  place 
of  the  offense,  and  such  defects  do  not  go  to  the  question  of  guilt 
or  innocence,  it  is  too  late  to  object  to  them  in  the  Appellate  Court 

2.  Pbostitution,  §  3a* — when  information  for  pandering  charges 
only  one  offense.  The  words  "inducing"  and  "persuading"  in  an 
information  for  pandering  are  practically  synonymous  and  charge 
only  one  offense. 

3.  Prostitution,  |  3a* — what  is  sufficient  description  of  place  in 
information  for  pandering.  A  charge  that  the  offense  of  pandering 
happened  in  the  City  of  Chicago,  at  671  Milwaukee  avenue,  is  suffi- 
cient description  of  the  place  of  the  offense. 

4.  Criminal  law,  {  497* — when  execution  of  written  jury  waiver 
presumed  on  appeal.  Where  the  record  in  a  criminal  case  recites 
the  execution  of  a  Jury  waiver  in  writing  it  imports  verity  in  that 
regard,  and  a  waiver  in  the  record  is  not  impaired  as  to  its  in- 
tegrity because  defendant  signed  by  making  his  mark. 

*Bee  nilnols  Notes  Dlcest.  Vols.  XI  to  XV.  and  CumulatfTe  Qnartvlj.  iMM 
topic  aiul  i^tlon  numberf 
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Joseph  Frankel  et  al.,  Appellees,  y.  Sol  C.  Salzenstein, 

Appellant. 

Gen.  No.  21,946.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Jaoob  H. 
Hopkins,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  March  27,  1916.  Rehearing 
denied  April  10,  1916.  Certiorari  denied  by  Supreme  Court  (mak- 
ing opinion  final). 


Statement  of  the  Case. 

Action  by  Joseph  Frankel  and  others,  plaintiffs, 
against  Sol  C.  Salzenstein,  defendant  for  excess  of  ad- 
vances, over  amount  due  defendant  for  commissions 
which  he  was  alleged  to  be  obligated  to  repay  under 
the  contract  of  employment.  From  a  judgment  in 
favor  of  plaintiffs,  defendant  appeals. 

The  contract  commenced  to  run  March  9,  1909,  and 
ended  February  28,  1910.  It  was  claimed  on  behalf  of 
defendant  that  plaintiffs  wrongfully  discharged  him 
before  the  end  of  the  contract,  but  there  was  evidence 
to  the  effect  that  at  a  meeting  between  defendant  and 
plaintiffs  in  December,  1909,  or  possibly  January,  1910, 
defendant  proposed  ^*to  quit,*^  to  which  plaintiffs 
agreed. 

David  E.  Levy  and  Douglas  C.  Gbegg,  for  appel- 
lant. 

Silver,  Isaacs,  Silver  &  Woley,  for  appellees ;  Mar- 
TIN  J.  Isaacs  and  James  D.  Woley,  of  counsel. 

Mb.  Presiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 
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Abstract  of  the  Deeisioii. 

1.  Master  and  sibvant,  |  50* — when  evidence  sufficient  to  9iu- 
tain  finding  that  servant  not  tcrongfully  discharged.  In  an  action 
against  a  traveling  salesman  for  the  excess  of  advances  over  com- 
missions earned,  evidence  held  sufficient  to  establish  that  defendant 
was  not  wrongfully  discharged,  and  that  he  quit  under  an  agreement 

2.  MiTNiciPAi.  Court  of  Chicago,  {  13* — when  sufficiency  of  state- 
ment of  claim  admitted.  Upon  the  question  of  competency  of  evi- 
dence to  support  the  judgment  in  an  action  for  the  repayment  of 
the  excess  of  plaintiffs'  advances  over  commissions  due  defendant 
as  a  salesman,  where  plaintiffs*  statement  of  claim  alleges  advaneeB 
to  defendant  which  defendant's  affidavit  of  merits  admit,  and 
further  states  the  amount  of  orders  upon  which  defendant  is  en- 
titled to  commissions,  and  where  defendant  did  not  avail  himself 
of  the  provisions  of  rules  of  the  Chicago  Municipal  Court  whereby 
he  could  have  questioned  the  correctness  of  such  statement  or  be 
excused  for  cause  from  a  specific  answer,  held  that  the  correctness 
of  plaintiffs'  statement  of  the  account  was  admitted  and  it  was 
unnecessary  to  make  detailed  proof  thereof. 


Charles  M.  Conlon,  Defendant  in  Error,  t.  Geo.  W. 
Oindele,  Executor  of  the  Estate  of  Emma  Olndele, 
deceased,  and  Frank  C.  Conoyer,  Plaintiffs  in 
Error. 

Oen.  No.  21,641. 

1.  iNjtmcTioN,  {  355* — what  constitutes  prima  fade  case  in  ac- 
tion on  bond.  An  injunction  bond  and  the  decree  of  the  court  in 
the  suit  in  which  the  injunction  bond  was  given  are  sufficient  to  es- 
tablish primarily  plaintiff's  right  to  recover  the  penalty  of  such 
bond  and  to  support  a  judgment  therefor,  notwithstanding  that  a 
writ  of  error  has  been  sued  out  to  reverse  such  decree. 

2.  Judgment,  §  401* — when  decree  res  adfudicata.  A  decree  is 
res  adjudicata  and  binds  the  parties  until  it  is  reversed  or  modified 
and  cannot  be  collaterally  attacked  notwithstanding  a  writ  of  error 
may  have  been  sued  out. 

•See  lUinols  Notes  Direst.  Vols.  XI  to  XV,  and  Cnmnlattvo  Quarterly, 
topic  and  section  niunber. 
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3.  Appeal  and  bbbob,  §  7* — when  writ  of  error  a  new  suit. 
The  suing  out  of  a  writ  of  error  is  a  new  suit  and  in  no  way 
affects  the  verities  of  the  decree  in  that  suit. 

4.  iNjXTNcrioN,  §  234* — who  }>ound  by  decree  in  suit  in  which 
hand  given.  Defendant  in  a  suit  on  an  Injunction  bond  is  as 
much  bound  by  the  decree  in  the  suit  In  which  the  bond  is  given 
as  are  the  parties  to  that  suit 

5.  Injunction,  {  234* — when  evidence  to  collaterally  attack  de- 
cree inadmissible.  The  exclusion  of  evidence  proffered  for  the  pur- 
pose of  collaterally  attacking  a  decree  of  the  Circuit  Court,  held 
without  error  in  an  action  on  an  injunction  bond  given  In  the  suit 
in  which  such  decree  was  rendered. 

6.  iNjiTNcnoN,  §  234* — when  assessment  of  damages  upon  dis- 
solution of  injunction  res  judicata  in  action  on  bond.  Where 
the  Judgment  in  an  action  on  an  injunction  bond  conforms  to  the 
amount  of  damages  assessed  by  the  court  of  chancery  on  the  dis- 
solution of  the  injunction,  such  assessment  is  not  reviewable  by 
the  trial  court 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Shebidan  E. 
Fbt,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1916. 
Affirmed.  Opinion  filed  March  27,  1916.  Rehearing  denied  April 
10,  1916. 

Adams,  Follansbeb,  Hawlby  &  Shorey,  for  plaintiff 
in  error. 

Habby  a.  Biossot,  for  defendant  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

The  writ  of  error  in  this  case  brings  before  ns  for 
review  a  judgment  of  the  Municipal  Court  for  $613.27. 
The  trial  was  by  the  court  without  a  jury. 

The  action  is  grounded  on  an  injunction  bond.  The 
bond  was  conditioned  to  pay  all  costs  and  damages  that 
shall  be  awarded  against  the  complainant  in  suit  B- 
4519,  Circuit  Court,  in  case  said  injunction  was  dis- 
solved. Plaintiff  offered  in  evidence  the  injunction 
bond,  which  was  received  without  objection.  Against 
the  objection  of  defendant  a  copy  of  the  decree  of  the 
Circuit  Court  entered  in  the  suit  in  which  the  injunc- 

•See  lUlnols  Notes  Digest.  Vols.  XI  to  XY,  and  CumnlatlTe  Qnarterly.  Mune 
topic  and  MCtlon  nnmber. 
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tion  bond  was  given  was  received  in  evidence.  The 
objection  nrged  why  the  decree  should  not  be  received 
in  evidence  was  because  it  failed  to  show  the  evidence 
upon  which  the  decree  was  based,  and  that  if  the  evi- 
dence were  examined  it  would  be  manifest  that  the 
decree  was  erroneous.  The  decree  foimd  that  the  in- 
junction in  which  the  bond  was  given  was  dissolved 
February  9, 1915,  and  that  the  injunction  was  improvi- 
dently  granted. 

Defendant  contended  that  plaintiff  was  not  entitled 
to  recover  any  damages  in  this  suit,  and  in  the  trial 
court  offered  as  a  defense  all  the  pleadings  and  the 
certificate  of  evidence  in  the  suit  in  which  the  injunc- 
tion bond  was  given.  Upon  the  objection  of  plaintiff, 
defendant's  proffered  evidence  was  excluded. 

The  evidence  in  the  record  is  sufficient  to  support 
the  judgment.  The  injunction  bond  and  the  decree  of 
the  court  in  the  suit  in  which  the  injunction  bond  was 
given  were  all  that  was  necessary  to  establish  primar- 
ily plaintiff's  right  to  recover.  Notwithstanding  it 
may  be  the  fact  that  a  writ  of  error  had  been  sued 
out  in  an  attempt  to  reverse  the  decree  in  evidence, 
yet  that  decree  could  not  be  collaterally  attacked,  and 
until  reversed  or  modified  the  decree  is  res  adjudicata 
and  binds  the  parties.  Brown  v.  Schintz,  203  111.  136, 
and  cases  there  cited. 

The  suing  out  x)f  a  writ  or  error  is  a  new  suit,  and 
in  no  way  affects  the  verities  of  the  decree  attacked 
in  that  suit.  Defendant  is  as  much  bound  by  the  de- 
cree in  the  suit  in  which  the  bond  was  given  as  are 
the  parties  to  that  suit,  for,  as  said  in  McAllister  v. 
Clark,  86  111.  236:  ''The  misfortune  to  him  is,  his  con- 
tract binds  him  to  abide  that  decree  without  being  a 
party  to  it.  His  undertaking  is  that  he  'will  pay  all 
such  costs  and  damages  as  shall  be  awarded  against 
the  complainant  in  case  the  injunction  shall  be  dis- 
solved.' " 

Defendant  could  not  attack  collaterally  the  decree 
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of  the  Circuit  Court;  therefore  the  exclusion  of  the 
evidence  proffered  for  that  purpose  was  without  error. 
Moloney  v.  Dewey,  127  HI.  395.  The  judgment  con- 
forms to  the  amount  of  the  damages  assessed  by  the 
court  on  the  dissolution  of  the  injunction.  This  assess- 
ment of  damages  was  not  reviewable  by  the  trial  court. 
The  judgment  of  the  Municipal  Court  being  without 
error  is  affirmed. 

Affirmed. 


P.  A«  Johnson,  Plaintiff  In  Error,  t.  Paul  Feyrirsen, 

Defendant  In  Error. 

Gen.  No.  21,684.    (Not  to  be  reported  In  f nil.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Abthub  J. 
Ga^T,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Reversed  and  Judgment  here  for  $717.68  for  plalntlft.  Opin- 
ion filed  March  27,  1916. 

Statement  of  the  Case. 

Action  by  P.  A.  Johnson,  plaintiff,  against  Paul 
Feyrirsen,  defendant,  for  balance  of  contract  price  due 
under  terms  of  contract  to  erect  building.  From  a 
judgment  allowing  him  $404.90,  after  the  deduction  of 
damages  for  defendant's  recoupment,  plaintiff  brings 
error. 

Plaintiff  had  a  contract  to  do  certain  work  in  the 
erection  of  a  building  for  defendant  and  after  all  the 
work  had  been  done  received  an  architect's  certificate 
for  $671,  the  balance  of  the  contract  price.  By  the 
terms  of  the  contract  plaintiff  agreed  to  complete  all 
the  work  he  had  undertaken  to  do  on  or  prior  to 
August  25,  1914.  As  a  matter  of  fact  this  he  failed 
as  to  one  store  to  do.  The  work  of  plaintiff  on  this 
store  was  completed  on  September  15,  1914,  a  delay 
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of  twenty-one  days.  Defendant  claimed  that  he  had 
rented  this  store  to  a  tenant  who  had  paid  $5  on  ac- 
count to  bind  the  bargain,  at  a  rental  of  $35  a  month, 
which  was  the  reasonable  rental  value  of  the  store. 

Defendant  testified  that  he  never  saw  this  pro- 
spective tenant  again  and  was  unable  to  find  him.  The 
store  remained  unrented  until  May  15,  1915,  and  de- 
fendant claimed  that  the  loss  of  the  prospective  tenant 
was  due  to  the  store  not  being  ready  for  occupancy 
by  such  tenant  at  the  time  plaintiff  had  contracted  to 
complete  his  work.  Defendant  claimed  that  the  meas- 
ure of  his  damages  was  the  rental  value  of  the  store 
during  the  time  it  remained  unrented,  and  the  trial 
judge,  heeding  defendant's  contention,  gave  judgment 
for  $404.90,  the  amount  of  the  architect's  certificate, 
less  the  rental  value  of  the  store  at  the  rate  of  $35 
a  month  from  August  25,  1914,  when  plaintiff's  work 
should  have  been  completed,  to  May  15, 1915,  when  de- 
fendant succeeded  in  securing  a  tenant.  Plaintiff  asked 
for  a  reversal  and  a  judgment  in  his  favor  for  the 
amount  of  the  architect's  certificate  with  interest,  less 
the  rental  value  of  the  store  for  twenty-one  days,  de- 
fendant's damages  assessable  for  noncompletion  with- 
in the  contract  time. 

Kkemer  &  Greenfield,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Set-off  and  becoupment,  §  18* — when  ovmer  of  building  mai/ 
recoup  damages  for  delay  in  action  by  contractor.  Where  a  de- 
fendant claims  damages  by  reason  of  delay  in  the  performance  of  a 
building  contract,  whereby  such  defendant  has  been  deprived  of  the 
use  of  the  building,  he  may  recoup  the  same  in  a  suit  against  him 
by  the  contractor. 

•See  UllnolB  Notes  Divest,  Vols.  XI  to  XV,  and  CnmolatlTO  Qmuterlx.  «■!■• 
topie  mad  Mctlon  nnmbor. 
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2.  Damages,  {  66* — wJiat  is  measure  of  for  delay  in  performance 
of  building  contract.  The  measure  of  damages  for  delay  In  per- 
formance of  a  building  contract  which  the  owner  may  recoup  in  a 
suit  against  him  by  the  contractor  is  the  fair  rental  value  from  the 
time  when  the  premises  should  have  been  completed  under  the 
terms  of  the  contract  until  the  time  of  completion. 


Walter  E.  McEenna^  Plaintiff  in  Error,  t.  Sonth  Park 
Commissioners,  Defendant  in  Error. 

Gen.  No.  21,692.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Clasence 
N.  GooDwiK,  Judge,  presiding.  Heard  in  this  court  at  the  October' 
term,  1915.    Af&rmed.     Opinion  filed  March  21,  1916. 

Statement  of  the  Case. 

Mandamus  by  Walter  E.  McKenna,  relator,  against 
South  Park  Commissioners,  respondents,  to  have  re- 
spondents ordered  to  forthwith  place  his  name  upon 
the  roster  of  patrolmen  so  that  he  might  perform  the 
duties  of  and  keep  that  oflSce.  From  a  judgment  dis- 
missing his  petition,  relator  brings  writ  of  error. 

Walter  E.  McKenna  was  a  patrolman  in  the  employ 
of  the  Board  of  South  Park  Commissioners.  McKenna 
was  what  is  known  as  a  '* Civil  Service  Employee.'* 
He  received  his  appointment  May  17, 1911.  On  August 
17,  1914,  the  Civil  Service  Board  of  the  South  Park 
Commissioners  preferred  charges  against  McKenna 
and  appointed  H.  C.  Carbaugh  and  H.  J.  Furber,  Jr., 
as  a  trial  board  to  try  McKenna.  McKenna  was 
charged  with  conspiring  with  oflScer  Sullivan  on  Au- 
gust 8,  1914,  to  demand  from  Walter  H.  Wulser,  who 
had  been  arrested,  $30.  Wulser  paid  that  sum,  and 
McKenna  released  him.  On  this  charge  McKenna  was 
tried,  found  guilty  and  discharged  from  his  office. 

*8ee  nilnoia  Not«s  DUeat,  ToU.  XI  to  XV,  and  CnmvlatlTe  Qnartoriy,  maatb 
topie  and   section  number. 
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It  appeared  from  McKenna 's  petition  that  a  partial 
hearing  of  his  case  was  had  in  September,  1914,  before 
Carbangh  and  Furber,  the  trial  board,  and  that  owing 
to  the  sickness  of  McKenna  the  further  hearing  was 
postponed  until  February  15,  1915,  at  which  time 
McKenna  personally  appeared  and  was  heard  in  his 
own  defense.  Furber  did  not  sit  upon  the  trial  board, 
and  the  hearing  of  McKenna  in  his  own  defense  was 
had  before  Carbaugh,  who  alone  sat  as  the  trial  board. 
T^e  right  to  mandamus  was  predicated  upon  the  con- 
tention that  Furber  was  absent  at  the  hearing  on 
February  15,  1915,  and  that  the  report  on  McKenna 's 
case,  which  was  adopted  by  the  civil  service  board, 
was  made  by  Carbaugh  only,  and  it  was  contended  that 
Carbaugh  had  no  jurisdiction  to  hear  alone  the  charges 
and  report  his  findings  thereon.  To  McKenna 's  peti- 
tion a  general  demurrer  was  interposed  and  sustained 
and  the  petition  dismissed,  and  McKenna  prosecutes 
this  writ  of  error,  seeking  a  reversal. 

A.  D.  Gash,  for  plaintiff  in  error. 

Robert  Rbdfibld,  for  defendant  in  error;  Tolmak, 
Eedfebld  &  Sexton  and  Henry  P.  Chandler,  of  coun- 
sel. 

Mr.  Justioe  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Civil  service,  §  25* — when  presumed  that  single  member  of 
park  civil  service  board  authorized  to  act  as  trial  hoard.  In  man- 
damus proceedings  by  a  patrolman  to  secure  reinstatement  on  the 
roster  of  patrolmen  of  a  board  of  park  commissioners  where  the 
Park  Civil  Service  Act,  (Hurd's  Rev.  St,  ch.  24a,  sec.  12,  J.  A  A. 
H  8260),  provides  that  "charges  shall  be  investigated  by  ^  •  • 
the  civil  service  board  or  by    *    *    *    some  officer  or  officers  ap- 


*See  nilnoU  Noten  Dlcest.  Volt,  XI  to  XT.  »nd  CumiiUitiTe  Qaartarty. 
tApio  and  section  nmnber. 
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pointed  by  the  board/'  and  where  the  trial  board  which  heard 
relator's  case  consisted  of  two  men,  only  one  of  whom  held  the  hear- 
ing and  reported  findings  thereon,  and  it  is  not  denied  that  the 
proceedings  were  otherwise  regular,  and  where  the  park  civil  service 
board  approved  of  such  single  member  as  its  trial  board  and  not 
only  approved  his  report  but  acted  upon  its  recommendation,  it 
will  be  assumed  that  such  single  member  was  authorized  to  act 
as  the  trial  board  under  authority  of  the  park  civil  service  board, 
there  being  no  averment  that  he  was  not  so  acting  or  authorized  to 
act 

2.  Civil  sbbvice,  |  25* — when  presumed  that  park  ciiHl  service 
hoard  authorized  one  of  its  members  to  act  as  trial  hoard.  Where 
a  park  civil  service  board  had  the  power  to  change  the  personnel 
of  its  trial  board  at  any  time,  in  the  absence  of  any  averment  to 
the  contrary,  in  mandamus  by  a  discharged  park  patrolman  for 
reinstatement,  it  will  be  assumed  that  it  authorized  a  single  mem- 
ber of  such  trial  board  to  proceed  as  sole  trial  officer. 

3.  Civil  bkbvige — when  any  illegality  in  appointment  of  persons 
on  trial  hoard  corrected  hy  action  of  hoard.  If  there  is  room  for 
any  doubt  as  to  the  legality  of  the  appointment  of  the  persons  con- 
stituting a  park  trial  board,  the  ratification  of  the  action  of  the 
board  by  the  park  civil  service  commission  in  approving  and 
adopting  its  report  and  findings  is  a  sufficient  corrective. 

4.  Civil  bebvice,  |  25* — iohen  patrolman  petitioning  for  reinstate- 
ment may  not  raise  jurisdictional  question  of  trial  hoard  on  appeal, 
A  discharged  park  patrolman,  petitioning  for  mandamus  to  rein- 
state himself  as  such  patrolman,  who  appeared  at  the  trial  before 
a  trial  board  in  person  and  was  heard  in  his  own  defense,  and 
made  no  protest  or  objection  to  the  jurisdiction  of  the  trial  board 
either  before  that  board  or  to  the  park  civil  service  commission, 
cannot  raise  the  jurisdictional  question  for  the  first  time  on  appeal. 


•806  nxinols  Note*  DIsest.  YoU.  XI  to  XV,  and  CumnlmtiTe  Qnarterlj, 
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A.  B.  Hartman,  Defendant  in  Error,  y.  City  of  Chieago 
and  Charles  Bostrom,  Commissioner,  Plaintiffs  in 
Error. 

Gen.  No.  21,720.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Chaxexs  H. 
Bowles,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1915.    Reversed  and  remanded.    Opinion  filed  March  27,  1916. 

Statement  of  the  Case. 

Mandamus  by  A.  B.  Hartman,  relator,  against  the 
City  of  Chicago  and  Charles  Bostrom,  commissioner  of 
buildings  of  the  City  of  Chicago,  respondents,  to  com- 
pel respondents  to  approve  plans  for  a  certain  build- 
ing and  to  issue  a  permit  authorizing  its  erection. 
From  a  judgment  in  favor  of  relator,  respondents 
bring  error. 

According  to  these  plans,  metal  covering  was  to  be 
used  for  the  walls  and  ceilings  of  the  building,  without 
any  plaster  on  the  inner  side  between  such  metal  and 
the  wall  or  ceiling,  which  was  violative  of  the  pro- 
visions of  section  605  of  the  1911  Chicago  Code.  The 
respondents  interposed  to  this  petition  a  general  de- 
murrer, which  was  not  disposed  of.  The  finding  part 
of  the  final  order  and  judgment  was  as  follows : 

''This  cause  coming  on  to  be  heard  upon  the  de- 
murrer, of  respondents  to  the  petition  of  petitioner 
and  after  arguments  of  counsel  and  being  fuUy  advisal 
in  the  premises,  the  court  doth  find  that  section  605 
of  the  building  ordinances  of  the  City  of  Chicago  as 
amended  and  passed  and  in  force  on  and  after  March 
9,  1914,  is  unreasonable  and  void  as  to  each  and  all 
of  the  provisions  thereof  requiring  lathing  and  plaster 
above  and  behind  metal  covered  ceilings  and  walls  in 
buildings  erected  in  said  city.'' 

The  order  continued    by    awarding    a    mandamus 
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against  the  City  of  Chicago  and  its  building  commis- 
sioner, as  prayed  in  Hartman 's  petition. 

Samuel  A.  Ettelson  and  Eichard  S.  Folsom,  for 
plaintiffs  in  error;  Leon  Hornstein,  of  counsel. 

A.  G.  Dicus,  for  defendant  in  error. 

Me.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mandamus,  {  172* — when  final  order  awarding  writ  may  not 
le  entered.  In  proceedings  for  mandamus,  a  final  order  awarding 
the  writ  cannot  be  entered  by  the  court  until  a  general  demurrer  to 
the  petition  has  been  disposed  of. . 

2.  Mandamus,  §  150* — when  respondent  may  elect  to  abide  by 
demurrer  or  answer  petition.  After  the  disposition  of  a  general  de- 
murrer to  petition  for  writ  of  mandamus  to  compel  a  city  and  its 
building  commissioner  to  issue  a  building  permit  to  relator,  re- 
spondents may  elect  to  abide  by  their  demurrer  or  answer  the  peti- 
tion. 

3.  Mandamus,  §  162* — when  reasonableness  of  building  ordinance 
question  of  fact  in  action  to  compel  issuance  of  building  permit. 
Where,  after  the  disposition  of  a  general  demurrer  to  a  petition 
for  writ  of  mandamus  to  compel  a  city  and  its  building  commis- 
sioner to  issue  a  building  permit,  respondent  elects  to  abide  by  his 
demurrer,  the  question  of  the  reasonableness  of  an  ordinance  re- 
quiring lathing  and  plaster  above  and  behind  metal  covered  ceilings 
and  walls  in  such  city  may  become  a  question  of  fact. 

i.  Mandamus,  f  169* — when  validity  of  building  ordinance  pre- 
sumed. In  proceedings  for  mandamus  to  compel  a  city  and  its 
building  commissioner  to  issue  a  building  permit,  a  building  ordi- 
nance requiring  lathing  and  plaster  above  and  behind  metal  covered 
ceilings  and  walls  in  buildings  erected  in  such  city  will  be  pre- 
sumed to  have  been  passed  in  the  exercise  of  the  police  power,  and 
it  will  be  assumed,  until  the  contrary  appears,  that  it  is  reasonable 
and  the  determination  of  the  city  council  on  that  subject  held  to  be 
conclusive. 

•See  lUlnoU  Note*  Dicest,  VoU.  XI  to  XV,  and  Cnmuliitive  Quaiterly, 
teple  and  lection  number. 
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I.  Lurya  Lumber  Co.  v.  Goldberg,  198  IlL  App.  374. 


I.  Lurya  Lumber  Company,  Defendant  in  Error,  i. 
Philip  Goldberg,  Plaintiff  in  Error. 

Gen.  No.  21,726.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1915.    Reyersed.    Opinion  filed  March  27,  1916. 

Statement  of  the  Case. 

Action  for  mechanic's  lien  by  I.  Lnrya  Lumber  Com- 
pany, plaintiff,  against  Philip  Goldberg,  defendant. 
From  a  judgment  for  plaintiff,  defendant  brings  error. 

The  claim  for  a  mechanic's  lien  was  not  passed  upon. 
Defendant  had  a  contract  with  L.  Harris,  a  general 
contractor,  for  the  erection  of  a  building,  in  which 
contract  all  liens  and  claims  or  right  of  lien  under  the 
Mechanic's  Lien  Act  for  labor  or  materials  furnished, 
etc.,  were  waived.  One  Lazar  had  a  contract  with  Har- 
ris for  carpenter  work  to  the  amount  of  $2,100.  Plain- 
tiff furnished  lumber  to  Lazar,  which  was  used  in 
defendant's  building  under  the  Harris  contract.  The 
Heitman  Bond  and  Mortgage  Company  made  a  build- 
ing loan  on  Goldberg's  property  and  plaintiff  executed 
and  delivered  a  waiver  and  release  of  any  and  all  liens 
and  claims  or  right  to  a  lien  on  Goldberg's  premises 
on  account  of  any  material  it  had  furnished  to  Lazar, 
which  waiver  and  release  it  delivered  to  the  mortgage 
company.  The  court  awarded  the  judgment  on  the 
theory  that  Goldberg  had  testified  in  a  prior  suit  that 
he  had  reserved  out  of  the  money  to  become  due 
to  Lazar,  $200,  which  he  was  holding  for  the  plaintiff. 
This  claim  was  refuted  by  the  testimony  of  defendant, 
Harris,  the  general  contractor,  and  Frank  Heitman. 
who  represented  the  mortgage  company. 

Benjamin  E.  Cohen,  for  plaintiff  in  error. 
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No  appearance  for  defendant  in  error, 

Mb.  Jxjsticb  Holdom  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decisiom 

1  Mechanics*  uxnb,  {  136* — when  subcontractor  hound  "by  waiver 
of  right  to  Hen  in  contract  between  owner  and  contractor.  A  con- 
tract with  a  general  contractor  to  build  defendant's  house  baying 
waived  the  right  to  mechanics'  liens  for  labor  or  materials  under 
Mechanics'  Ldens  Act  (J.  ft  A.  %  7139  et  seq.),  such  waiver  was 
binding  upon  all  persons  furnishing  labor  or  materials  under  any 
subcontract  with  such  general  contractor,  and  no  claim  for  a  lien 
can  be  maintained  on  account  of  lumber  furnished  to  a  subcon- 
tractor of  such  general  contractor. 

2.  Mechanics'  liens,  (  161* — when  subcontractor  may  not  obtain 
money  judgment  against  owner.  Plaintiff,  having  no  lien  under 
Mechanics'  Liens  Act  (J.  ft  A.  T  7139  et  seq,)  for  lumber  furnished 
a  subcontractor  on  account  of  a  waiver  of  all  such  liens  by  the 
principal  contractor,  cannot  obtain  a  money  Judgment  against  de- 
fendant, for  whom  the  building  was  erected,  in  an  action  for 
mechanic's  lien. 

3.  Mechanics*  ijxnb,  %  196* — when  evidence  insufficient  to  estab- 
lish holding  out  of  part  of  contract  price  to  pay  subcontractor.  In 
an  action  by  a  subcontractor  for  a  mechanic's  lien,  evidence  held 
insuflicient  to  establish  that  defendant  held  out  a  certain  sum  from 
the  contract  price  which  was  to  be  applied .  on  plaintiffs  claim. 

4.  Mechanics'  uens,  ^  212* — when  case  not  remanded.  Plaintiff 
in  action  for  mechanic's  lien,  having  no  lien  under  the  Mechanics' 
Liens  Act  (J.  ft  A.  T  7139  et  seq,)  for  lumber  furnished  a  subcon- 
tractor because  of  a  waiver  of  all  such  liens  by  the  principal  con- 
tractor, has  no  cause  of  action  against  defendant,  for  whom  the 
building  was  erected,  enforceable  In  a  court  of  law  and  the  Appel- 
late Court  will  not  remand  the  cause. 

•See  niinols  Notes  Digest,  Vols.  XI  to  XV,  and  Ciimiil«tlT«  Qnarterlri 
topio  and  MCtlon  nninber. 
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The  People  y.  Leoni,  198  111.  App.  376. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  \.  Edward  Leoni,  Plaintiff  in  Error. 

Gen.  No.  31,743.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Rufus  F. 
Robinson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  March  27,  1916. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois 
against  Edward  Leoni.  From  a  judgment  convicting 
him  of  being  an  inmate  of  a  house  of  prostitution,  de- 
fendant brings  error. 

The  prosecution  was  brought  under  section  57  a— I, 
ch.  38,  Rev.  St.  1915  [Cal.  HI.  St.  Supp.  1916,  If  3591 

(1)]. 
A  jury*  being  waived,  the  trial  judge  after  hearing 

the  evidence  found  defendant  guilty  of  the  criminal 
offense  of  being  an  inmate  of  a  house  of  ill  fame  kept 
for  the  purpose  of  fornication  and  fixed  his  punish- 
ment at  thirty  days'  imprisonment  in  the  House  of 
Correction,  the  payment  of  a  fine  of  $100  and  costs  of 
the  prosecution,  taxed  at  $6.50,  in  default  of  payment 
of  which  defendant  was  to  be  detained  in  the  House 
of  Correction  until  the  fine  and  costs  were  worked  out 
at  the  rate  of  $1.50  per  day,  or  until  discharged  by  due 
process  of  law  as  by  statute  provided. 

Only  the  statutory  record  was  brought  before  the 
Appellate  Court.  The  errors  complained  of  were  said 
to  be  encompassed  within  this  record.  The  prosecu- 
tion was  by  information.  The  statute  which  defendant 
was  charged  with  oflFending  went  into  force  July  1, 
1915.  Defendant  contended  that  the  information 
stated  no  offense  where  it  charged  that  defendant  *'on 
the  7th  day  of  August,  A.  D.  1915,  at  the  City  of  Chi- 
cago aforesaid,  at,  to-wit:     1259  AV.  Madison  street. 
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was  then  and  there  an  inmate  of  a  house  of  ill  fame 
or  assignation  or  prostitution  or  lewdness,  contrary  to 
the  statute. '  *  The  contention  was  that  the  charges  be- 
ing in  the  disjunctive  are  insuflScient  to  charge  any  of- 
fense of  which  defendant  can  be  convicted,  and  that 
the  venue  in  the  caption  of  the  information  is  no  part 
of  the  information.  Defendant  voluntarily  went  to 
trial  upon  the  information  without  objecting  to  its  suf- 
ficiency or  moving  to  quash. 

Benjamin  E.  Cohen,  for  plaintiff  in  error. 

Maclay  Hoyne,  for  defendant  in  error;  Edwabd  E. 
Wilson,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Cbiminai«  law,  f  506* — when  presumed  that  evidence  sufficient 
to  sustain  conviction  and  judgment.  Where  only  the  statutory  rec- 
ord in  a  criminal  prosecution  is  brought  before  the  Appellate  Ck)urt 
and  all  the  errors  complained  of  are  said  to  be  encompassed  within 
such  record,  it  wiU  be  assumed  that  the  evidence  was  sufficient  to 
sustain  the  conviction  and  Judgment  if  the  information  warrants 
the  conviction  and  the  judgment  is  a  lawful  one. 

2.  PBOBTiTunoN,  §  4c* — when  question  of  insufficiency  of  infor- 
mation mav  not  he  raised  on  appeal.  The  objections  made  for  the 
first  time  on  review  that  charges  in  the  information  charging  a 
person  with  being  an  inmate  of  a  house  of  ill  fame,  on  which  he 
is  prosecuted,  are  in  the  disjunctive  and  that  the  venue  in  caption 
of  such  information  is  no  part  of  the  information,  held  without 
force,  where  defendant  did  not  challenge  its  sufficiency  in  any  way 
before  the  trial  court  or  call  for  the  ruling  of  the  court  thereon. 

3.  Pbostitution,  §  3a* — when  infoHnation  charging  occupancy  of 
house  of  ill  fame  sufficient.  An  information  charging  that  defend- 
ant was  "an  inmate  of  a  house  of  ill  fame  or  assignation  or  pros- 
titution or  lewdness,"  even  though  in  the  disjunctive,  charges  but 
one  offense  in  legal  effect  and  intendment. 

4.  Indictment  and  information,  {  13* — venue  as  part  of  informa- 

*8«e  Illinois  NotM  Direst,  Vols.  XI  to  XV,  mad  Cnmnlative  Quarterly,  same 
t^lc  and  section  nomber. 
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Hon.  The  venue  Is  a  part  of  the  information,  and  the  charge  that 
the  offense  was  committed  at  the  "City  of  Chicago  aforesaid,"  by 
construction  refers  to  the  venue  as  laid  in  the  caption  of  the 
Information. 

5.  PBOBTiTunoN,  I  3a* — when  information  charging  defendant 
toith  being  an  inmate  of  house  of  ill  fame  sufficient.  On  the  conten- 
tion that  an  information  charging  defendant  with  being  an  liynate 
of  a  house  of  ill  fame  does  not  charge  that  such  act  is  unlawful, 
held  it  is  sufficient  if  the  charge  is  in  the  language  of  the  statute 
and  the  statute  made  the  act  charged  unlawful. 

6.  Prostitution,  §  4* — when  evidence  presumed  to  sustain  charge 
in  information.  Where  the  evidence  in  a  prosecution  for  being  an 
inmate  of  a  house  of  ill  fame  is  not  in  the  record  before  the  court 
of  review,  all  intendments  must  be  indulged  necessary  to  sustain  the 
charge  in  the  information. 

7.  Appsai.  and  erbob,  {  198* — lack  of  jurisdiction  of  Appellate 
Court  in  constitutional  matters.  The  Appellate  Court  has  no  Juris- 
diction to  determine  constitutional  questions. 

8.  Appeal  and  icbbob,  {  1265* — when  Appellate  Court  will  pre- 
sume statute  constitutional.  The  Appellate  Court  will  presume 
that  a  criminal  statute  is  constitutional,  as  it  has  no  Jurisdiction 
over  constitutional   questions. 

9.  Appeal  and  error,  §  1718* — when  constitutional  question 
waived.  Where  the  constitutionality  of  a  criminal  statute  is  in- 
volved, the  review  should  be  prosecuted  to  the  Supreme  Court,  and 
seeking  a  review  by  the  Appellate  Court  waives  any  constitutional 
question  which  might  otherwise  be  raised. 

10.  Costs,  §  122* — when  culprit  m^y  he  sent  to  House  of  Cor- 
rection for  nonpayment  of  costs.  Kurd's  Rev.  St.,  ch.  38,  sec.  452 
(J.  ft  A.  t  4152),  authorizes  imprisonment  for  the  nonpayment  of 
fines  or  costs,  and  section  448  of  such  chapter  (J.  ft  A.  f  4148)  pro- 
vides that  where  Jail  sentences  may  be  imposed  upon  defendants,  the 
court  may  send  the  culprit  to  the  House  of  Correction. 

11.  Criminal  law,  f  391* — how  statute  authorizing  working  out 
fine  and  costs  in  House  of  Correction  construed.  Hurd's  Rev.  St., 
ch.  38,  sec.  448,  (J.  ft  A.  f  4148)  providing  that  the  fine  and  costs 
imposed  on  a  culprit  sentenced  to  the  House  of  Correction  for  non- 
payment of  such  fine  and  costs  may  be  "worked  out"  at  the  rate 
of  $1.50  per  day,  is  in  the  interest  of  the  convicted  person,  as  it 
minimizes  his  term  of  imprisonment. 


*S«e  lUlnoiB  Notes  Digest*  VoU.  XI  to  XY,  and  Cnmnlattve  Qoarterljr,  Mune 
topic  and  sectloii  number. 


Chicago — First  District — March,  1916.        379 

Weary  v.  Wlnton  Motor  Car  Co.,  198  111.  App.  379. 


Edwin  R  Weary,  Defendant  In  Error,  \.  Winton  Motor 
Car  Company,  Plaintiff  in  Error. 

Oen.  No.  21,746.    (Not  to  be  reported  in  full.) 

Error  tq  the  Municipal  Court  of  Chicago;  the  Hon.  Abthttr  J. 
Gbat,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1915.    Reversed  and  remanded.    Opinion  filed  March  27,  1916. 

Statement  of  the  Case. 

Action  by  Edwin  D.  Weary,  plaintiff,  against  the 
Winton  Motor  Car  Company,  defendant,  for  damages 
caused  to  plaintiff's  automobile  in  a  collision  with  de- 
fendant's automobile.  From  a  judgment  in  favor  of 
plaintiff  for  $238.30,  defendant  brings  error. 

Plaintiff's  contention  was  that  the  automobile  of  de- 
fendant struck  his  automobile  while  he  was  turning  his 
car  around  in  the  middle  of  the  block.  On  the  ques- 
tion of  damages,  defendant  contended  that  just  prior 
to  the  instant  collision,  plaintiff's  car  had  been  in 
collision  with  a  horse-drawn  truck,  but  the  court  would 
not  permit  defendant's  counsel  to  ask  questions  on 
cross-examination  concerning  such  former  collision. 

John  A.  Bloomingston,  for  plaintiff  in  error. 

A.  C.  Wylie  and  Ralph  Rosen,  for  defendant  in 
error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Automobiles  and  gabages,  f  6* — when  cross-examination  of 
plaintiif  as  to  prior  collision  improperly  refused  in  action  for  dam- 
ages for  injury  to  automobile.  Where,  on  the  question  of  damages 
in  a  suit  therefor,  on  account  of  the  coUision  of  defendant's  auto- 
mobile with  plaintiff's  automobile,  defendant  sought  to  elicit  by 
cross-examination  of  plaintiff  that  plaintiff,  a  few  minutes  before 

*8ee  nilnols  Notes  Diseki,  Vols.  XI  to  XV,  «•«  Cumiaative  ^narterlf,  nauap 
toplo  and  Motion  numb^. 


380  Appellate  Courts  of  Illinois. 

Weary  v.  Winton  Motor  Car  Co.,  198  111.  App.  379. 

the  Instant  accident,  had  a  collision  between  his  machine  and  a 
horse-drawn  truck  which  had  caused  damage  to  plaintiff's  machine, 
"helA  to  be  error  to  refuse  to  permit  such  cross-examination. 

2.  Automobiles  and  oarages,  |  6* — when  refusal  of  cross-exam- 
ination of  UDitness  on  question  of  damage  to  automoMle  erroneou. 
Where  trial  court  refused  to  allow  questions  to  be  put  to  witness  of 
plaintiff  testifying  as  to  the  amount  of  damage  done  his  automobile 
by  defendant's  automobile  in  a  suit  for  damages,  such  questions 
having  reference  to  the  amount  of  damage  caused  plaintiffs  car  in 
a  prior  collision  with  a  horse-drawn  truck,  and  where  such  witness 
did  not  see  plaintiff's  car  until  after  both  collisions,  and  his  estimate 
of  damages  did  not  take  Into  consideration  the  former  collision, 
such  refusal  held  to  be  error. 

3.  Automobiles  and  oabages,  f  6* — when  refusal  of  cross-exam- 
ination of  witness  for  plaintiff  as  to  prior  collision  erroneous. 
Where  plaintiff  In  an  action  for  damages  for  injury  to  his  auto- 
mobile as  a  result  of  a  collision  with  another  automobile  was 
allowed  to  prove  by  a  witness  that  a  police  officer  had  stated  to  him 
that  plaintiff  was  without  fault  In  the  collision  on  account  of  which 
suit  Is  brought,  and  where  the  court  refused  to  allow  counsel  for 
defendant  to  ask  this  officer  whether  plaintiff  had  not  admitted  to 
him  that  his  car  had  a  few  minutes  prior  to  the  collision  with  defend- 
ant's car  been  In  collision  with  a  horse-drawn  truck,  and  that  as  a 
result  of  such  collision  his  car  had  been  damaged,  held  that  such 
refusal  was  error. 

4.  Automobiles  and  garages,  f  %*-~<€hen  evidence  inadmissible 
(M  heing  hearsay.  Where  the  son  of  plaintiff  was  permitted  to  tes- 
tify that  a  police  officer  had  stated  to  him  that  his  father  was 
without  fault  In  the  collision  with  defendant's  automobile  on  ac- 
count of  which  suit  was  brought,  such  testimony  was  clearly 
hearsay. 

•See  Illinois  Note*  Digest,  VoU.  XI  to  XV,  wad  Cnnmlatlvo  Qnarterij. 
topic  and  Motion  number. 
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Schwartz  v.  Brinks  Chicago  City  Express  Co.,  198  111.  App.  381. 


Jaeob  Schwartz,  Administrator  of  the  Estate  of  Haseal 
Sehwartz,  Deceased,  Appellee,  t.  Brinks  Chicago 
City  Express  Company,  Appellant. 

Oen.  No.  21,866. 

1.  Appeal  and  ebrob,  §  1143* — when  motion  to  strike  hill  of  ex- 
ceptions from  files  and  motion  to  vacate  order  denied.  The  proper 
dispatch  of  business  in  the  Appellate  Court  will  not  permit  of  its 
waiting  the  convenience  of  counsel  in  returning  flies,  and  where 
appellee  moves  to  strike  bill  of  exceptions  from  the  files  and  to 
affirm  the  Judgment,  and  where  the  record,  an  examination  of 
which  is  indispensable  to  decide  the  motion,  is  not  in  the  files  but 
in  the  possession  of  appellee,  the  motion  is  denied  and  a  subsequent 
motion  to  vacate  that  order  is  also  denied. 

2.  Appeal  and  ebbob,  f  1143* — when  Appellate  Court  on  its  oton 
motion  will  vacate  order.  Having  previously  denied  a  motion  to 
strike  the  bill  of  exceptions  from  the  record,  as  well  as  a  motion 
to  vacate  the  order  thereon  and  to  entertain  the  prior  motion,  the 
Appellate  Court  on  its  own  motion  will  vacate  Its  order  on  the  latter 
motion  and  allow  the  former  where  it  is  imperative  on  it  to  strike 
such  bill  of  exceptions  from  the  files. 

3.  Appeal  and  isbor,  §  784* — when  hill  of  exceptions  signed  hy 
other  than  trial  judge  stricken  from  record.  Where  by  the  terms 
of  orders  allowing  ninety  days  for  the  filing  of  a  bill  of  exceptions 
and  extending  such  time  twenty  days,  the  time  for  filing  thereof 
expired  on  September  15,  1915,  and  on  August  25,  1915,  such  bill 
of  exceptions  was  presented  to  and  signed  by  a  judge  other  than 
the  trial  judge,  and  on  September  21,  1915,  it  was  signed  and  ap- 
prored  by  the  trial  judge  who  ordered  it  filed  nunc  pro  tunc  as 
of  August  25,  1915,  and  it  was  actually  filed  on  September  21,  1915, 
and  no  statutory  or  other  reason  is  shown  by  the  record  why  the 
same  was  not  signed  and  approved  by  the  trial  judge  within  the 
time  allowed  by  the  court,  nor  as  to  his  disability  by  reason  of 
death,  sickness,  etc.,  as  required  by  Kurd's  Rev.  St,  ch.  110,  sec.  81 
(J.  ft  A.  t  8618),  and  the  record  is  silent  as  to  whether  or  not 
the  judge  by  whom  the  record  was  signed  on  August  25,  1915,  was 
presiding  in  the  trial  court  at  the  time  and  that  due  diligence  had 
been  shown  to  present  it  to  the  trial  judge  before  presenting  it  to 
such  other  Judge,  and  there  is  no  recitation  by  the  trial  judge  why 
the  bill  of  exceptions  was  not  presented  to  him  within  the  proper 
time,  the  bill  of  exceptions  will  be  stricken  from  the  record. 

*8ce  nUnols  Notes  Digest,  Vols.  XI  (o  W,  and  Cumulative  Quarterly,  san^e 
tofric  and  lectlan  number.  % 
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4.  Appeal  anp  ebbob,  {  843* — when  other  than  trial  judge  may 
sign  bill  of  exceptions.  Under  Kurd's  Rev.  St.,  ch.  110,  sec.  81 
(J.  ft  A.  1  8618),  it  is  necessary  to  show  inability  of  the  trial 
judge  to  sign  a  bill  of  exceptions  by  reason  of  death,  sickneBs  or 
other  disability.  In  order  to  authorize  a  Judge  other  than  the  trial 
Judge  to  sign  such  bill  of  exceptions. 

5.  Appeal  and  ebbob,  f  843* — when  trial  judge  ma/y  not  sign 
Mil  of  exceptions  presented  to  other  judge  and  order  it  filed  nunc 
pro  tunc.  The  presentation  of  a  bill  of  exceptions,  within  the  al- 
lowed time  to  a  Judge  who  did  not  preside  at  the  trial  and  his 
marking  it  as  presented  does  not  authorize  the  trial  judge  to  sign  the 
same  and  order  it  filed  nunc  pro  tunc  as  of  the  time  when  presented 
to  such  other  Judge,  it  not  appearing  that  such  other  Judge^  at  the 
time,  was  presiding  in  the  same  court  where  the  action  was  tried, 
or  that  due  diligence  had  been  shown  by  defendant  in  seeking  to 
present  the  bill  to  the  trial  judge  before  presenting  it  to  such  other 
Judge,  and  there  is  no  recitation  by  the  trial  Judge  why  the  record 
was  not  presented  within  the  proper  time. 

6.  Appeal  and  ebbob,  f  784* — when  bill  of  exceptions  defective. 
A  bill  of  exceptions  not  having  been  presented  to  the  trial  Judge 
within  the  proper  time,  a  recitation  by  the  trial  Judge  as  to  the 
reason  therefor  is  essential. 

7.  Appeal  and  ebbob,  §  1751* — when  judgment  affirmed  for  lack 
of  proper  bill  of  exceptions.  Where  the  bill  of  exceptions  is  stricken 
from  the  files  and  there  is  no  error  apparent  in  the  remaining  com- 
mon-law record,  the  Judgment  will  be  affirmed. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  March  27,  1916. 

R.  P.  Gabrbtt,  for  appellant ;  Zimmerman  &  Gassbtt, 
df  counsel. 

Adi;eb  &  LedereB;  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  defendant  from  a  judgment 
against  it  for  $2,500  rendered  upon  the  verdict  of  a 
jury  in  an  action  for  negligently  causing  the  death 
of  plaintiff's  intestate,  a  little  boy  of  the  age  of  four 
years. 

*See  lUinolH  Notes  DUest,  Vols.  XI  to  XV,  an4  <;iuiiiil»tlTe  Qnaiiecfr, 
topic  ttiid  section  pumber. 
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Appellee  moved  the  court,  on  January  17,  1916,  to 
strike  the  bill  of  exceptions  from  the  files  and  to  af- 
firm the  judgment,  which  motion  the  court  took  for 
deliberation  in  conference.  When  the  motion  was 
reached  in  conference  the  record,  which  it  was  indis- 
pensable for  thie  court  to  examine  in  order  to  decide 
the  motion,  was  not  in  the  fileSj  but  was  in  the  posses- 
sion of  counsel  for  appellee.  For  this  reason  the  mo- 
tion was  denied.  A  motion  subsequently  made  to 
vacate  that  order  and  to  entertain  the  prior  motion  was 
made  and  denied. 

The  proper  dispatch  of  the  business  of  this  court 
will  not  permit  of  its  waiting  the  convenience  of  coun- 
sel in  returning  files  retained  in  their  offices  and  with- 
out which  the  motion  made  by  such  counsel  cannot  be 
decided.  We  would  not  now  recede  from  our  former 
action  were  it  not  imperative  on  us  to  do  so  in  order 
that  our  decision  may  rest  upon  the  law  as  announced 
in  the  cases  hereinafter  cited. 

Counsel  for  appellee  in  their  brief  renewed  their 
motion  to  strike  the  bill  of  exceptions  and  to  affirm 
the  judgment,  and  the  court  in  conference,  on  exam- 
ination of  the  record  then  before  it,  on  its  own  motion 
vacated  the  order  entered  on  the  motion  of  Januarj' 
31,  1916,  leaving  the  motion  to  strike  and  affirm  for 
consideration  and  disposition  at  this  time.  That  mo- 
tion must  be  allowed. 

The  chronological  order  of  events  is  a  follows: 

The  judgment  appealed  from  was  entered  May  29, 
1915.  Defendant  was  by  order  duly  entered  given 
ninety  days  from  that  date  in  which  to  file  its  bill  of 
exceptions.  On  August  21, 1915,  the  time  for  filing  the 
bill  of  exceptions  was  extended  twenty  days  from 
Angust  26,  1915.  By  the  last  order  the  time  for  filing 
bill  of  exceptions  expired  on  September  15,  1915. 

The  trial  judge  was  the  Honorable  Richard  S.  Tut- 
hilL  On  August  25,  1915,  Victor  P.  Arnold,  who  we 
will  assume  was  likewise  a  judge  of  the  Circuit  Court 
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notwithstanding  there  is  nothing  in  the  record  to  so 
indicate,  marked  upon  the  bill  of  exceptions  that  it 
was  presented  to  him  on  that  date.  On  the  21st  day 
of  September,  1915,  Judge  Tuthill,  the  trial  judge, 
signed  and  approved  the  bill  of  exceptions  and  ordered 
it  filed  nunc  pro  tunc  as  of  August  25, 1915,  and  it  was 
filed  September  21,  1915. 

No  statutory  reason  is  made  to  appear  to  account 
for  the  presentation  of  the  bill  of  exceptions  to  Judge 
Arnold,  nor  is  any  reason  shown  by  the  record  why  the 
same  was  not  signed  and  approved  by  the  trial  judge 
within  the  time  allowed  bv  the  order  of  court.  This 
case  is  not  distinguishable  from  People  v.  Rosewwald, 
266  111.  548,  or  Illinois  Improvement  d>  BaUdst  Co.  v. 
Heinsen,  271  111.  23. 

There  is  nothing  in  the  record  showing  that  the  trial 
judge  ' '  by  reason  of  the  death,  sickness  or  other  disa- 
bility" was  unable  to  sign  the  bill  of  exceptions,  or 
that  such  judge  was  at  that  time  suffering  from  any 
disability  of  a  physical  or  mental  nature  which  pre- 
vented him  from  performing  his  duties  or  functions. 
Such  disability  is  required  by  section  81,  ch.  110,  Bev. 
St.  (J.  &  A.  U  8618),  in  order  to  authorize  a  judge  other 
than  the  trial  judge  to  sign  the  bill  of  exceptions. 

The  presentation  of  the  bill  of  exceptions  in  the 
record  to  Judge  Arnold  and  his  so  marking  it  did  not 
authorize  the  trial  judge  to  sign  the  same  and  order 
it  filed  nunc  pro  tunc  as  of  the  date  when  the  same  was 
presented  to  Judge  Arnold.  Judge  Arnold's  mark- 
ing the  bill  as  having  been  presented  would  have  been 
sufiicient  to  furnish  a  basis  for  the  nunc  pro  twnc  order 
by  the  trial  judge  when  he  signed  the  bill  of  excep- 
tions if  there  was  any  recitation  in  the  record  that  the 
marking  by  Judge  Arnold  of  its  presentation  was  so 
done  while  he  was  presiding  in  the  Circuit  Court,  and 
that  due  diligence  had  been  shown  by  defendant  in 
seeking  to  present  the  bill  to  Judge  Tuthill  before  pre- 
senting it  to  Judge  Arnold.    The  record  is  absolutely 
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silent  on  these  matters.  Neither  is  there  any  recita- 
tion of  any  fact  by  the  trial  judge  why  the  bill  of  ex- 
ceptions was  not  presented  to  him  within  the  proper 
time.  Such  a  recitation  by  the  trial  judge  is  essential 
and  cannot  be  dispensed  with. 

Where,  as  here,  the  record  shows  that  the  bill  of  ex- 
ceptions was  not  actually  signed  within  the  time 
granted  for  filing  it,  it  Is  not  properly  in  the  record. 
Under  the  cases  above  cited  this  bill  of  exceptions  was 
not  filed  within  the  time  authorized  by  law.  It  there- 
fore must  be,  and  is,  stricken  from  the  files.  There  is 
nothing  now  before  us  but  the  common-law  record,  and 
in  it  there  appears  to  be  no  error.' 

The  bill  of  exceptions  is  stricken  from  the  files  and 
the  judgment  of  the  Circuit  Court  is  nffirmed. 

Affirmed. 


Tlie  People  of  the  State  of  Illinois  ex  rel.  Mary 
Belaseo,  Appellee,  y.  Howard  Langford,  Appellant. 

Gen.  No.  21,920.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph 
Sabath,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  March  27,  1916. 

Statement  of  the  Case. 

Prosecution  for  bastardy  by  the  People  of  the  State 
of  Illinois  ex  rel.  Mary  Belasco,  plaintiff,  against 
Howard  Langford,  defendant.  From  a  money  judg- 
ment against  him,  defendant  appeals. 

Defendant  waived  a  trial  by  jury,  and  the  case  was 
heard  by  the  trial  judge,  who  found  the  defendant  to 
be  the  putative  father  of  a  bastard  child  bom  to  the 
relatrix.     The  errors  assigned  and  argued  were  that 
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the  finding  and  judgment  were  contrary  to  the  weight 
of  the  evidence,  that  there  was  no  proof  that  relatrix 
was  unmarried  at  the  time  of  conception,  and  that 
relatrix  and  defendant  were  nonresidents  of  this  State. 
Relatrix  testified  that  she  was  an  unmarried  woman; 
that  defendant  was  the  only  man  she  ever  carnally 
knew,  and  no  attempt  was  made  to  prove  otherwise. 
At  the  final  hearing  each  side  "produced  two  additional 
witnesses.  Those  for  relatrix  corroborated  her  on 
material  matters,  and  contradicted  defendant  regard- 
ing matters  which  he  by  his  testimony  had  denied.  De- 
fendant's witnesses  testified  to  negative  facts  which 
were  without  probative  force  and  tended  in  no  degree 
to  establish  any  material  controverted  fact. 

Cavendeb  &  Kaiser,  for  appellant. 

Maclay  Hoyne,  for  appellee ;  Edwabd  E.  Wilson,  of 
counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bastabds,  S  60* — when  insufficiency  of  evidence  as  to  reUUris 
being  married  waived  on  appeal.  Where  relatrix  in  a  bastardy 
action  testified  that  she  was  an  unmarried  woman  at  the  time  of 
conception  and  no  challenge  of  this  or  motion  for  a  finding  in  de- 
fendant's favor  is  made  on  such  grounds,  the  contention  that  it  is 
not  proved  that  she  was  unmarried  at  such  time  is  unavailing  on 
appeal. 

2.  Bastabds,  S  22* — when  preponderance  of  evidence  %oith  rela- 
trix. In  a  bastardy  case  the  preponderance  of  evidence  held  to  be 
with  relatrix,  it  appearing  that  at  the  final  hearing  each  side  pro- 
duced two  witnesses  in  addition  to  relatrix  and  defendant,  that  those 
for  relatrix  corroborated  her  on  material  matters  and  contradicted 
defendant  on  matters  which  he  had  denied,  and  that  defendants 
witnesses  testified  to  negative  facts  without  probative  force. 

3.  Bastards,  %  60* — when  objection  to  jurisdiction  of  court  waived. 
Where  the  parties  In  a  bastardy  action  are  nonresidents  of  this 
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State  but  are  both  within  the  Jurisdiction  of  the  court,  as  is  also 
the  child,  who  was  born  in  the  State,  and  where  defendant  was  ar- 
rested in  the  State  on  relatrlx's  complaint  and  appeared  and 
pleaded  without  making  any  objection  to  the  court's  Jurisdiction, 
it  Is  too  late  for  him  to  object  in  the  court  of  review  that  the 
parties  are  nonresident. 


Charles  E.  Poose,  Plaintiff  in  Error^  y.  Adela  E.  Doose^ 

Defendant  in  Error. 

Gen,  No.  21,219. 

1.  DiT(«cE,  §  47* — iDhen  evidence  sufficient  to  show  extreme  and 
repeated  cruelty  towards  wife.  On  a  bill  by  a  wife  for  divorce, 
evidence  held  sufficient  to  sustain  a  finding  that  defendant  was 
guilty  of  extreme  and  repeated  cruelty. 

2.  DivoBCB,  §  16* — when  condonation  of  conduct  of  husband  no 
har  to  divorce.  Where  it  appeared  that  the  wife  in  a  suit  for 
divorce  lived  with  her  husband  for  three  weeks  after  the  commis- 
sion of  his  last  act  of  physical  violence  upon  her  but  thereafter 
went  to  a  hospital  and  lived  continuously  separate  and  apart  from 
him,  that  two  months  after  she  went  to  the  hospital  her  husband 
filed  the  bill  for  divorce,  making  charges  against  her  of  extreme 
and  repeated  cruelty  towards  him,  which,  if  untrue,  probably 
wounded  her  greatly,  and  where  it  further  appeared  that  on  the 
trial  he  made  no  attempt  to  prove  such  charges  and  did  not 
dispute  her  testimony  as  to  his  cruelty;  held  that  even  though 
her  cohabitation  with  him  during  such  three  weeks  amounted  to  a 
condonation  of  his  cruelty,  his  subsequent  conduct,  after  she  had 
gone  to  the  hospital,  did  not  show  "good  usage  and  conjugal  kind- 
ness," and  that  her  condonation,  If  any  there  was,  did  not  consti- 
tute a  bar  to  her  obtaining  an  absolute  divorce. 

3.  Divorce,  §  16* — what  constitutes  condonation.  Condonation 
is  forgiveness  upon  condition  that  the  Injury  shall  not  be  repeated. 

4.  DivoECE,  g  16* — when  condoned  offense  revived.  Any  miscon- 
duct, not  necessarily  of  the  same  character  as  that  condoned,  such 
as  accusations  against  the  woman,  revive  the  condoned  offense. 

6.    DivoBCE,  f  16* — what  is  effect  of  condonation  hy  wife.    Con- 

*8ee  IlUaola  Note*  Dlsest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topio  and  Mectloa  arnnber. 
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donation  is  not  so  strict  a  bar  against  a  wife  as  against  a  husband, 
inasmuch  as  she  may  find  it  difficult  to  quit  the  common  domicile 
and  often  submits  through  necessity. 

6.  Divorce,  §  16* — what  does  not  constitute  condonation.  For- 
bearance of  the  wife  to  abandon  her  husband  and  sue  does  not 
weaken  her  title  to  relief. 

7.  Divorce,  S  16* — when  condonation  not  pleaded  as  a  defense  no 
bar  to  right  of  wife  to  divorce.  Where  the  husband,  who  is  cross- 
defendant  in  a  divorce  suit,  did  not  plead  condonation  as  a  defense 
and  the  point  was  not  urged  or  even  mentioned  on  the  hearing, 
such  condonation  will  not  in  the  exercise  of  the  court's  discretion 
prevent  the  wife  from  obtaining  a  divorce. 

8.  Divorce,  §  18* — what  does  not  constitute  coUuMon  to  obtain 
divorce.  Where  an  arrangement  exists  between  the  parties  as  to 
a  divisicm  of  the  property  in  the  event  a  decree  of  divorce  should 
be  granted,  it  cannot  be  inferred  from  the  fact  of  the  existence  of 
such  an  arrangement  as  to  property  that  there  was  collusion  to 
obtain  a  divorce. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Charles 
M.  FoELL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.     Opinion  filed  March  28,  1916. 

Statement  of  the  Case. 

On  January  29, 1914,  Charles  E.  Doose,  complainant, 
filed  his  bill  for  divorce  in  the  Superior  Court  of  Cook 
county  against  his  wife,  Adela  E.  Doose,  on  the  ground 
of  extreme  and  repeated  cruelty.  The  wife  ffled  an 
answer  in  which  she  denied  the  charges  of  cruelty,  and 
alleged  that  on  November  30,  1913,  she  entered  the 
Evanston  Hospital  for  the  purpose  of  having  an  opera- 
tion performed,  and  that  while  she  was  absent  from 
home  complainant  removed  all  of  the  furniture  there- 
from and  rented  the  house  and  has  ever  since  refused 
to  live  with  her  or  su])port  her.  On  April  8,  1914,  the 
wife  filed  a  cross-bill  for  divorce,  alleging  her  mar- 
riage to  complainant  in  November,  1894,  and  her  resi- 
dence in  Illinois  continuously  since  that  date ;  that  she 
had  lived  and  cohabited  with  complainant  as  his  wife 
*  *  until  on  or  about  December  1, 1913 ' ' ;  that  he  had  been 
guilty  of  extreme  and  repeated  cruelty  towards  her; 
that  on  one  occasion  during  the  month  of  April,  1912, 

*See  lUtnols  Notes  Dijcest,  Vols.  XI  to  XV,  and  CumolatlTe  QnartMlT 
topic  aotl  section  number.  ^' 
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without  any  provocation,  he  became  enraged  and 
seized  her  by  the  throat  and  choked  her,  and  that  about 
October  29,  1913,  he  again  choked  her  and  otherwise 
maltreated  her,  and  that  on  other  occasions,  while  in 
anger,  he  had  choked,  struck  and  beaten  her;  that  she 
was  now  living  separate  and  apart  from  her  husband  in 
rooms  which  she  had  rented  near  their  former  resi- 
dence in  Wilmette,  Illinois ;  and  that  there  was  bom  of 
the  marriage  a  son,  Carl  W.  Doose,  who  was  residing 
with  her.  On  the  same  day  complainant  filed  an  answer 
to  said  cross-bill  in  which  he  admitted  the  marriage  in 
November,  1894,  cross-complainant's  continuous  resi- 
dence in  Illinois  since  that  time,  and  that  the  parties 
had  lived  and  cohabited  together  as  husband  and  wife 
from  that  time  until  on  or  about  December  ],  1913.  He 
denied  the  charges  of  cruelty,  but  admitted  that  cross- 
complainant  was  living  separate  and  apart  from  him. 
On  April  10,  1914,  the  cause  came  on  for  hearing 
in  open  court  before  the  chancellor.  Both  parties  were 
represented  by  counsel.  The  complainant  did  not  in- 
troduce any  evidence  in  support  of  his  bill.  In  support 
of  the  allegations  of  the  cross-bill  the  cross-complain- 
ant and  Carl  W.  Doose  testified,  but  they  were  not 
cross-examined.  The  cross-complainant  testified,  in 
substance,  that  she  was  married  to  complainant  on 
November  11,  1894;  that  she  had  been  a  resident  of 
Wilmette,  Illinois,  for  the  past  eight  years ;  that  Carl 
W.  Doose  was  her  son,  bom  of  said  marriage,  and  that 
he  was  eighteen  years  of  age ;  that  she  continued  to  live 
with  complainant  as  his  wife  from  the  time  of  the  mar- 
riage **up  to  the  time  I  went  to  the  hospital,  December 
1,  1913";  that  for  the  past  two  years,  and  over,  com- 
plainant had  been  cruel  and  abusive  towards  her;  that 
in  the  month  of  April  about  two  years  ago  complain- 
ant, while  in  anger,  grabbled  her  by  the  throat  and 
choked  her  and  hurt  her;  that  her  son  was  present  at 
the  time;  that  on  three  subsequent  occasions  complain- 
ant was  guilty  of  acts  of  cruelty  and  physical  violence 
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towards  her;  that  the  last  of  such  acts  was  "about 
three  weeks  before  I  went  to  the  hospital'*;  that  on 
that  occasion  '*he  choked  me  and  started  to  abuse 
me,  and  when  I  screamed  he  put  a  pillow  over  my 
head  so  that  no  one  could  hear'*;  that  while  he  was 
so  holding  the  pillow  her  son,  Carl,  came  into  thft 
room ;  and  that  complainant  frequently  used  profane 
language,  particularly  during  the  last  two  years. 
Carl  W.  Doose  testified  to  seeing  his  father,  while 
in  a  fit  of  anger,  choke  his  mother  about  two  years 
previously,  and  also  on  the  last  occasion  to  seeing 
his  mother  lying  down  and  his  father  holding  a  pillow 
over  her  head.  During  the  hearing  counsel  for  cross- 
complainant  stated,  in  substance,  that  he  was  not 
going  to  introduce  any  testimony  as  to  property  rights ; 
that  an  agreement  had  been  made  with  counsel  for 
complainant  (present  in  court)  as  to  the  distribution 
of  the  property,  provided,  of  course,  that  q.  decree  of 
divorce  should  be  granted ;  that  a  deed  of  certain  prop- 
erty had  been  placed  in  escrow  with  a  certain  Chicago 
bank  and  that  after  the  decree  was  entered  that  would 
settle  the  matter.  The  cross-complainant  further  testi- 
fied that  she  understood  all  the  details  of  the  agree- 
ment as  to  the  division  of  the  property  and  that  she 
was  satisfied  with  the  arrangement. 

On  April  15,  1914,  the  court  entered  a  decree,  in 
which  it  was  adjudged  that  complainant's  bill  be  dis- 
missed for  want  of  equity  and  that  complainant  pay 
all  the  costs  of  the  litigation;  that  under  the  cross- 
bill the  bonds  of  matrimony  theretofore  existing  be- 
tween the  parties  be  dissolved,  and  that  each  of  the 
parties  be  barred  from  all  dower  and  homestead  in  any 
real  estate  owned  or  hereafter  acquired  by  the  other. 
The  court  found  in  the  decree  that  both  parties  had 
agreed  in  open  court  to  an  immediate  hearing  and  were 
present  on  the  hearing ;  that  since  their  marriage  they 
had  lived  together  as  husband  and  wife  until  on  or 
about  December  1,  1913,  when  cross-complainant  left 
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complainant,  and  that  since  said  time  they  have  not 
lived  together  as  husband  and  wife ;  that  complainant 
had  been  guilty  of  extreme  and  repeated  cruelty  to- 
wards cross-complainant;  and  that  the  parties  had 
agreed  to  a  division  of  property  as  and  for  a  complete 
settlement  of  the  rights  either  might  have  in  the  prop- 
erty of  the  other,  whether  for  alimony,  maintenance, 
dower  or  homestead.  The  decree,  as  entered  bears  the 
**0.  K.'*  of  the  respective  solicitors  of  the  parties. 
The  transcript  of  the  record  further  discloses  that  on 
the  same  day,  April  15, 1914,  on  motion  of  the  solicitor 
for  complainant  or  cross-defendant,  it  appearing  that 
all  costs  had  been  paid,  the  court  ordered  the  clerk 
of  the  court  * '  to  satisfy  of  record  the  decree  of  divorce 
entered  this  day."  The  present  writ  of  error  was 
sued  out  of  this  court  by  said  Charles  E.  Doose  on 
February  2,  1915. 

Bennison  F.  B artel,  for  plaintiff  in  error,  did  not 
represent  plaintiff  in  error  below. 

Church,  Shepard  &  Day,  for  defendant  in  error. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion 
of  the  court. 

The  errors  assigned  may  be  summarized  as  follows : 
That  the  court  erred  in  entering  the  decree  on  the 
cross-bill  (1)  because  the  evidence  of  the  alleged  acts 
of  extreme  and  repeated  cruelty  on  the  part  of  cross- 
defendant  towards  cross-complainant  is  not  sufficient 
to  warrant  a  decree  of  divorce;  and  (2)  because,  even 
if  sufficient,  it  appears  from  the  allegations  of  the 
cross-bill  and  from  the  testimony  of  cross-complainant 
that  she  had  condoned  said  acts. 

As  to  the  first  point  we  are  of  the  opinion  that  the 
evidence  of  extreme  and  repeated  cruelty  on  the  part 
of  cross-defendant  is  sufficient  to  warrant  the  decree. 

Regarding  the  second  point,  counsel's  argument,  as 
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we  understand  it,  is,  that  as  it  appears  from  the  testi- 
mony of  cross-complainant  that»the  last  act  of  cruelty 
complained  of  occurred  about  three  iveeks  before  De- 
cember 1,  1913,  on  which  date  she  went  to  a  hospital, 
and  as  it  further  appears  from  her  testimony  that  she 
continued  to  live  with  cross-defendant  as  his  wife  until 
December  1,  1913,  the  acts  of  cruelty  were  condoned. 
Under  the  facts  and  circumstances  of  this  case  we  do 
not  think  that  she  is  barred  from  obtaining  the  relief 
granted  by  the  decree. 

*  ^  Condonation  is  defined  in  the  books  as  forgiveness, 
upon  condition  the  injury  shall  not  be  repeated,  and  is 
dependent  upon  future  good  usage  and  conjugal  Icind- 
ness."'  {Farnhamv.Farnhafn,  73111.  497,  500.)    ''The 
authorities  hold  that  condonation  is  not  so  strict  a  bar 
against  a  wife  as  against  a  husband,  inasmuch  as  she 
may  find  it  difficult  to  quit  the  common  domicile,  and 
often  submits  through  necessity.    Hence,  condonation 
on  the  part  of  the  wife  is  not  pressed  with  the  same 
vigor  as  condonation  on  the  part  of  the  husband." 
{Duherstein  v.  Duberstein,  171  111.  133,  136.)    ''For- 
bearance to  abandon  him  and  sue,  does  not  weaken 
her  title  to  relief."     {Harrison  v.  Harrison,  20  Ala. 
629,  646.)   In  Phillips  v.  PhUlips,  1  111.  App.  245,  249, 
it  is  held  that  the  two  offenses  of  adultery  and  extreme 
and  repeated  cruelty  are  essentially  different  in  their 
nature,  and  that  the  same  consideration,  as  respects 
condonation,  cannot  be  equally  applicable  to  both.  In  9 
Ruling  Case  Law,  p.  384,  it  is  stated:    "To  constitute 
a  revival  of  the  condoned  offense  the  offending  spouse 
need  not  be  guilty  of  the  same  character  of  offense  as 
that  condoned;  any  misconduct  is  sufficient  which  in- 
dicates that  the  condonation  was  not  accepted,  in  good 
faith  and  upon  the  reasonable  conditions  implied." 
(See  Lang  don  v.  Lang  don,  25  Vt.  678,  679.)     In  the 
Farnham  case,  supra,  a  decree  for  divorce  was  granted 
the  wife  on  the  ground  of    extreme    and    repeated 
cruelty.    On  appeal  by  the  husband  it  was  contended 
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that  the  cruelty  had  been  condoned.  Our  Supreme 
Court,  in  affirming  the  decree,  said  (p.  500) :  ^*No  acts 
of  personal  violence  are  proven  subsequent  to  the  al- 
leged condonation,  but  there  is  evidence  of  abusive 
treatment  by  the  use  of  opprobrious  epithets.  *  *  * 
Cruel  treatment  does  not  alwavs  consist  of  actual  vio- 
lence.  There  are  words  of  false  accusation,  that 
inflict  deeper  anguish  than  physical  injuries  to  the  per- 
son— more  enduring  and  lacerating  to  the  wounded 
spirit  of  a  gentle  woman,  than  actual  violence  to  the 
person,  though  severe.''  (See  also.  Sharp  v.  Sharp, 
116  111.  509 'Jiobhius  v.  Rohlmvs,  100  Mass.  150.)  In  the 
present  case  the  record  discloses  that  the  last  act  of 
physical  violence  committed  by  cross-defendant  on  the 
])erson  of  his  wife  was  committed  three  weeks  before 
December  1,  1913 ;  that  during  the  three  weeks  subse- 
quent to  the  commission  of  said  act  she  continued  to 
live  with  him;  that  on  December  1,  1913,  she  went  to  a 
hospital  and  did  not  afterwards  return  to  him  but  con- 
tinued to  live  separate  and  apart  from  him ;  that  with- 
in two  months  after  she  went  to  the  hospital  he  filed  a 
bill  for  divorce  against  her  in  the  Superior  Court,  in 
which  he  publicly  charged  her  with  serious  acts  of  ex- 
treme and  repeated  cruelty  towards  him,  which  charges, 
if  untrue,  probably  wounded  her  deeply ;  and  that  when 
the  cause  was  called  for  trial,  and  after  her  cross-bill 
had  been  filed,  he  made  no  attempt  to  prove  his  charges 
against  her  and  did  not  dispute  her  testimony  as  to  his 
cruelty.  If  his  repeated  acts  of  cruelty  were  condoned 
by  her  for  the  reason  urged,  we  are  of  the  opinion  that 
his  conduct  towards  her,  so  far  as  disclosed,  subsequent 
to  her  going  to  the  hospital,  does  not  show  *^good  us- 
age and  conjugal  kindness,"  and  that  her  condonation, 
if  any  there  was,  is  no  bar  to  her  obtaining  the  relief 
of  an  absolute  divorce.  Furthennore,  the  cross-defend- 
ant in  his  answer  to  the  cross-bill  of  "his  wife  did  not 
plead  the  alleged  condonation  as  a  defense,  and  the 
point  was  not  urged  or  even  mentioned  on  the  hearing. 
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In  9  Bnling  Case  Law,  p.  386,  it  is  stated :  "Condona- 
tion is  an  affirmative  defense  and  like  other  affirmative 
defenses  must  be  specially  pleaded  or  insisted  upon  in 
the  answer  as  a  defense.  •  •  *  Though  condona- 
tion is  not  specially  pleaded  or  relied  on  as  a  defense, 
the  court  may  in  its  discretion  refuse  to  grant  a  di- 
vorce, where  it  appears  from  the  proofs,  properly 
taken,  that  the  injured  party,  with  a  full  knowledge  of 
all  the  facts,  has  actually  forgiven  the  injury,  which 
has  not  been  revived  by  subsequent  misconduct. 
•  •  *  The  court  should  not,  it  would  seem,  exer- 
cise its  discretion  in  this  regard  in  order  to  deprive  a 
much  suffering  wife  of  a  divorce.'*  (See  also,  Wat- 
kinson  v.  Watkinson,  68  N.  J.  Eq.  632,  638 ;  Smith  v. 
Smith,  4  Paige  (N.  Y.),432,  434;  Ho ff mire  v. Ho ff mire, 
7  Paige  (N.  Y.),  60). 

It  is  also  urged  that  the  decree  should  be  reversed 
because  it  appears  that  an  arrangement  existed  be- 
tween the  parties  as  to  a  division  of  the  property  in  the 
event  a  decree  of  divorce  should  be  granted.  We  do 
not  think  that  it  can  be  inferred  from  the  fact  of  the 
existence  of  such  an  arrangment  as  to  property  that 
there  was  collusion  to  obtain  a  divorce. 

The  decree  of  the  Superior  Court  is  affirmed. 

Affirmed. 
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Albert  J.  Kraetseh,  Appellant,  y.  City  of  Chieago,  Ap- 
pellee. 

Gen.  No.  21,355. 

1.  Bills  and  notes,  §  306* — when  maker  fnaking  second  payment 
after  failure  of  drawee  m/iv  recover  amount  of  payment  from 
payee.  Where  plaintiff  in  action  of  assumpsit  gave  defendant,  the 
City  of  Chicago,  a  cashier's  check  on  a  certain  date  to  pay  for 
saloon  licenses  from  such  city  and,  although  accepted  on  such  date, 
it  was  not  presented  for  payment  until  over  three  weeks  later,  and 
the  evidence  showed  that  if  presented  at  the  bank  on  which  it  was 
drawn  at  any  time  up  to  and  including  the  day  before  such  latter 
date  it  would  have  been  paid,  but  that  such  bank  failed  on  the  day 
of  presentation,  and  plaintiff  did  not  consent  that  defendant  might 
delay  the  due  presentment  of  said  check  for  any  reason  and  had  no 
knowledge  if  any  practice  of  defendant  to  hold  such  checks  until 
the  receipt  of  report  from  its  police  department  and,  under  protest 
and  because  of  threats  of  arrest  the  plaintiff  six  weeks  after  the 

'  issuance  of  the  check  again  paid  defendant  |1,000  on  account  of  such 
licenses,  held  plaintiff  was  entitled  to  recover  a  Judgment  for  such 
11,000. 

2.  Payment,  $  5* — when  acceptance  of  check  operates  as  pay- 
ment of  del)t.  The  acceptance  of  a  check  of  a  third  party  implies 
an  undertaking  of  due  diligence  in  presenting  the  check  for  payment, 
and  in  case  of  loss  through  want  of  due  diligence  such  acceptance 
will  be  held  to  operate  as  payment. 

3.  Bills  and  notes,  g  279* — what  constitutes  due  diligence  in 
presentation  of  check.  Due  diligence  on  the  part  of  the  payee  of 
a  check  of  a  third  person  requires  it  to  present  same  for  payment 
on  the  same  day,  or,  at  the  furthest,  within  banking  hours  on  the 
next  day  after  the  check  is  delivered  to  it. 

4.  Payment,  §  5* — when  acceptance  of  check  operates  as  payment. 
In  the  absence  of  an  agreement  to  the  contrary,  a  check  received 
for  a  debt  Is  merely  conditional  payment,  or  satisfaction  of  the  debt 
when  paid;  but  the  acceptance  of  such  check  implies  an  undertak- 
ing of  due  diligence  in  presenting  it  for  payment,  and  if  the 
party  from  whom  it  is  received  sustains  loss  by  want  of  such  dili- 
gence, it  will  be  held  to  operate  as  actual  payment. 

5.  Customs  and  usages,  S  21* — when  custom  of  holding  checjcs 
for  license  fees  not  binding  on  debtor.  The  custom  of  the  City  of 
Chicago  of  holding  a  check  for  license  fees  of  saloon  until  the  receipt 

*See  nilnols  Notes  Blgeat,  Vols.  XI  to  XV,  and  CumuUtlve  Quarterly,  same 
topic  and  sect  ion  Biunber. 
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of  a  favorable  report  from  the  police  department,  in  order  to  bind 
plaintiff,  a  saloon  keeper,  must  have  been  actually  known  to  him 
when  the  check  of  a  third  person  for  a  certain  amount  was  delivered 
in  order  to  Justify  the  obtaining  of  a  similar  sum. 

6.  Customs  and  usages,  §  27* — when  evidence  insufficient  to  shou> 
knowledge  of  custom  of  holding  checks  by  city  until  it  receives 
favorable  report  on  applicant  for  saloon  license.  In  an  action  of  as- 
sumpsit by  a  saloon  keeper  against  a  city  to  recover  tHe  amount  ' 
of  a  second  payment  made  by  plaintiff  to  defendant  after  failure  of 
drawee,  evidence  held  not  to  show  that  plaintiff  had  knowledge 
of  defendant's  custom  of  holding  checks  given  in  payment  of  saloon 
license  fees  until  receipt  of  a  favorable  report  from  the  police  de- 
partment. 

7.  Customs  and  usages,  §  21* — when  notice  to  agent  of  cvstom 
not  Mnding  on  principal.  Where  an  agent  of  a  saloon  keeper  merely 
acts  as  a  messenger  in  delivering  a  check  for  license  fees  to  the  city 
collector,  even  though  such  messenger  had  knowledge  of  a  custom 
on  the  part  of  such  city  collector  of  holding  such  checks  until  re- 
ceipt of  a  report  from  the  police  department,  such  knowledge  held 
not  to  be  notice  to  plaintiff  and  as  not  binding  upon  him. 

8.  EscBows,  §  6* — what  does  not  constitute  delivery  of-  check  in 
escrow.  By  the  terms  of  a  Chicago  city  ordinance,  and  by  usage  . 
and  practice  in  the  city  collector's  office,  payment  of  a  saloon  license 
fee  is  required  before  May  1st,  and  the  acceptance  of  a  check  In 
compliance  with  that  requirement  does  not  cause  the  delivery  of 
such  check  to  be  In  the  nature  of  an  escrow  agreement  even  though 
such  city  collector  claims  that  such  checks  are  withheld  from  presen- 
tation pending  the  receipt  of  a  report  from  the  police  department 
as  to  the  validity  of  signatures  on  plaintiff's  saloon  license. 

9.  EscBows,  §  6* — what  does  not  constitute  delivery  of  a  check 
in  escrow.  Delivery  of  a  check  in  payment  of  city  saloon  license 
fees  to  a  city  held  not  to  be  in  the  nature  of  an  escrow  agreement, 
the  essential  requirement  of  an  escrow  being  that  delivery  can  be 
made  only  to  a  stranger  and  not  to  a  party  or  his  authorized  agent 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clar- 
ence N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Reversed  and  judgment  here  with 
finding  of  facts.  Opinion  filed  March  28,  1916.  Rehearing  denied 
April  10,  1916. 

Statement  of  the  Case. 

On  June,  17, 1914,  Albert  J.  Kraetsch,  plaintiflF,  com- 
menced an  action  in  assumi)sit  against  the  City  of 
Chicago,  defendant,  to  recover  back  the  sum  of  $1,000 

*See  lUinoifi  Notes  Dijceflt,  Vols.  XI  to  XY,  and  Cuinalative  QnarterW 
topic  and  section  number.  ^* 
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which  he  alleged  he  paid  to  defendant  on  June  12, 1914, 
tmder  protest  and  because  of  threats  of  arrest,  etc.,  for 
license  fees  for  the  period  of  six  months  for  two  saloons 
operated  by  him,  one  on  West  63rd  street  and  the  other 
on  West  74th  street  in  said  city,  and  which  fees  he 
further  alleged  he  had  previously,  on  April  29,  1914, 
paid  defendant  by  a  cashier's  check  accepted  by  it. 
The  cause  was  tried  before  the  court  without  a  jury. 
Some  of  the  facts  were  presented  to  the  court  by  stipu- 
lation of  the  parties,  and  other  facts  appeared  from 
the  testimony  of  witnesses.  On  November  27, 1914,  the 
court  found  the  issues  for  the  defendant,  overruled 
plainti'ff 's  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment and  entered  judgment  for  costs  against  the  plain- 
tiff, who  by  this  appeal  seeks  to  reverse  that  judgment 
and  have  this  court  enter  a  judgment  here  in  his  favor 
against  the  defendant  for  $1,000. 

The  material  facts  are  in  substance  as  follows :  The 
locations  of  the  two  saloons  were  in  a  district  where 
it  was  required  to  have  a  petition,  signed  by  a  majority 
of  citizens  and  legal  voters  residing  within  a  radius 
of  one-eighth  of  a  mile  of  the  saloon,  requesting  that 
a  license  be  granted.  It  was  the  practice  where  such 
signatures  were  required  to  have  the  saloon  keeper 
deliver  such  petition  to  the  police  department  at  the 
police  precinct  in  which  the  saloon  was  located  about 
fifteen  days  prior  to  the  commencement  of  the  license 
period,  in  order  to  have  the  signatures  verified  by  said 
department;  and  subsequently,  after  verifying  such 
signatures,  said  department  sent  such  petition  to  the 
city  collector's  office  with  its  recommendation  for  or 
against  the  issuance  of  the  license.  In  the  present 
case  it  appears  that  plaintiff  delivered  the  respective 
petitions  of  citizens  and  voters  as  to  said  saloons  to 
the  police  department  about  April  15,  1914.  During 
the  months  of  April  and  May  of  that  year  plaintiff  was 
a  depositor  in  the  Ogden  Park  Bank,  a  private  bank, 
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located  in  the  City  of  Chicago  and  conducted  by  one 
Baumgartner  and  doing  a  general  banking  business. 
Plaintiff  had  a  checking  account  with  the  bank,  and  on 
April  29,  1914,  the  bank,  at  plaintiff's  request,  issued 
and  delivered  to  him  its  cashier's  check  for  $1,000,  pay- 
able to  '* Edward  Cohen,  city  collector,''  and  the 
amount  of  the  check  was  charged  to  plaintiff's  account 
with  the  bank.  On  the  same  day,  April  29th,  plaintiff, 
having  previously  made  applications  in  writing  at  the 
office  of  the  city  collector,  Edward  Cohen,  for  the  issu- 
ance of  licenses  to  operate  each  of  the  saloons  at  said 
locations  for  the  period  from  May  1  to  October  31, 
1914,  filed  with  said  city  collector  the  required  bonds, 
etc.,  and  also  by  an  agent  named  Hinkamp  delivered  to 
said  city  collector  said  check  for  $1,000  in  payment  of 
the  $500  license  fee  for  each  saloon.  The  city  collector 
accepted  said  applications,  bonds,  etc.,  and  said  check, 
but  the  licenses  were  not  then  issued  for  the  reason 
that  said  official  had  not  received  the  reports  of  the 
police  department  as  to  the  verification  of  the  signa- 
tures on  the  petitions  above  mentioned.  The  city  col- 
lector held  said  check  without  cashing  or  depositing 
the  same  until  May  21,  1914,  when  he  turned  the  same 
over  to  the  city  treasurer,  who,  on  the  same  day,  depos- 
ited it  in  the  Illinois  Trust  &  Savings  Bank,  located 
in  Chicago,  to  the  credit  of  defendant,  which  bank  de- 
livered said  check  on  May  22nd  to  the  First  National 
Bank  of  Englewood,  also  located  in  Chicago,  which 
last  named  bank  on  the  last  named  day  gave  a  package 
of  checks,  drawn  on  or  payable  at  the  Ogden  Park 
Bank,  to  its  messenger  for  collection,  together  with  a 
slip  showing  the  separate  and  total  amount  of  the 
checks  in  said  package.  On  the  same  day  the  messen- 
ger, without  examining  the  checks  in  said  package  to 
see  if  they  corresponded  with  the  amounts  mentioned 
on  the  slip,  shoved  the  package  and  slip  through  the 
paying  teller's  window  at  the  Ogden  Park  Bank,  and 
the  paying  teller,  after  examining  the  package  and  not 
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finding  therein  said  check  for  $1,000;  refused  for  that 
reason  to  pay  the  check.  On  the  following  morning, 
May  23,  1914,  the  Ogden  Park  Bank  failed  and  closed 
its  doors.  It  clearly  appears  from  the  evidence  that 
from  the  time  of  the  issuance  on  April  29th  of  said 
cashier's  dieck  up  to  and  including  May  22nd,  said  Og- 
den Park  Bank  had  sufficient  funds  on  hand  available 
for  the  payment  thereof,  and  that  had  it  properly  been 
presented  for  payment  at  said  bank  at  any  time  up  to 
and  including  May  22nd  it  would  have  been  paid.  The 
defendant.  City  of  Chicago,  never  received  the  $1,000 
on  said  check  or  any  part  thereof,  and  the  check  has 
never  been  returned  to  plaintiff. 

It  further  appears  that,  by  ordinance  of  the  City 
of  Chicago  relative  to  the  issuance  of  saloon  licenses, 
the  saloon  license  year  is  divided  into  two  periods — 
the  first  period  being  from  May  1st  to  October  31st,  in- 
clusive, and  the  second  period  being  from  November 
Ist  to  April  30th,  inclusive,  of  the  following  calendar 
year,  and  that  the  fee  for  each  period  of  six  months  is 
$500,  payable  in  advance.  A  deputy  city  collector,  J. 
F.  McCarthy,  in  charge  of  the  issuance  of  saloon  li- 
censes, testified  in  substance  that  by  the  usage  or  prac- 
tice of  his  office  applications  for  licenses  may  be  pre- 
sented at  any  time,  but  that  the  license  fee  for  the 
first  period  mvtst  be  paid  before  May  1st, ' '  even  though 
we  have  not  completed  our  investigations";  that  when 
a  voters'  petition  is  required  it  is  the  practice  not  to 
issue  the  license  until  the  police  department  makes  its 
report  as  to  the  verification  of  said  petition  and  its 
recommendation,  and  to  hold  the  money  or  check  given 
in  payment  of  the  license  fee  until  the  receipt  of  such 
report;  that  no  license  is  issued  *' unless  we  have  the 
money  for  it,  or  something  that  represents  money"; 
and  that  in  payment  of  a  license  fee  either  currency, 
or  a  cashier's  check,  or  a  certified  check,  or  even  an 
uncertified  check,  is  accepted. 

It  further  appears  that,  under  date  of  April  20, 1914, 
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said  city  collector  by  communications  in  writing  re- 
ferred the  applications  for  the  two  licenses  to  the  police 
department  for  its  verification  and  recommendations; 
that  the  application  as  to  the  saloon  on  West  63rd 
street  was  not  returned  to  the  city  collector's  office 
until  May  20,  1914,  in  which  return  said  department 
recommended  the  granting  of  the  license ;  and  that  the 
application  as  to  the  saloon  on  West  74th  street  was 
not  returned  until  May  27,  1914,  and  that  as  to  it  said 
department  also  recommended  the  granting  of  the  li- 
cense. It  further  appears  from  the  testimony  of  J. 
F.  O'Brien,  cashier  in  the  city  collector's  office,  that  on 
May  20,  1914,  after  the  return  of  the  favorable  report 
of  the  police  department  as  to  the  saloon  on  West 
63rd  street,  he  (O'Brien)  received  from  said  deputy 
collector,  McCarthy,  the  two  bonds  which  accompanied 
the  respective  applications  and  said  cashier  *s  check 
for  $1,000;  that  one  bond  was  all  right  and  the  one  li- 
cense was  ready  to  be  issued,  but  on  the  other  bond 
there  was  a  notation  that  the  application  had  not  yet 
been  returned  by  the  police  department  with  its  recom- 
mendation, and  that  he  should  hold  $500  with  said  other 
bond ;  that  he  deposited  said  check  with  the  city  treas- 
urer the  next  morning  (May  21st)  and  that  he 
(O'Brien)  **put  $500  in  currency  aside"  with  said 
other  bond  which  he  was  holding. 

It  further  appears  that  after  both  licenses  were 
ready  to  be  issued  the  defendant  refused  to  issue  the 
same  to  plaintiff  unless  he  paid  defendant  the  further 
sum  of  $1,000,  as  license  fees ;  that  defendant  threat- 
ened to  prevent  plaintiff  from  operating  said  saloons 
without  said  licenses  and  to  cause  plaintiff's  arrest 
therefor  unless  he  made  such  payment,  and  that  on 
June  12,  1914,  plaintiff,  under  protest,  paid  defendant 
said  further  sum  of  $1,000,  in  order  to  procure  the 
issuance  of  said  licenses  for  said  period. 

Defendant  in  its  affidavit  of  merits  filed  with  its  plea 
of  the  general  issue  to  plaintiff's  declaration  and  af- 
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fidavit  of  claim,  stated  as  ground  of  defense  that 
*'when  plaintiff  paid  said  check  into  the  office  of  the 
city  collector  he  weU  knew  that  the  city  collector  must 
necessarily  hold  the  check  until  such  time  as  the  of- 
ficers of  the  city  could  investigate  the  validity  of  the 
signatures  on  plaintiff's  saloon  petition,  and  if  any 
delay  was  caused  in  the  depositing  of  said  check  it 
was  caused  by  and  with  the  consent  of  plaintiff." 

On  this  issue,  as  to  plaintiff's  knowledge  of  the 
custom  or  practice  in  the  city  collector's  office,  as  testi- 
fied to  by  McCarthy,  of  holding  checks  given  by  ap- 
plicants for  licenses  until  the  police  department  in- 
vestigated and  reported  as  to  the  validity  of  the  signa- 
tures on  petitions,  where  such  petitions  and  signatures 
are  required,  such  knowledge  was  not  shown.  Neither 
was  it  shown  that  plaintiff  consented  to  the  holding  of 
the  check  in  question  until  the  police  department  had 
made  its  said  investigation  and  report.  Plaintiff  testi- 
fied that  he  had  been  in  the  saloon  business  for  twelve 
years;  that  he  generally  went  to  the  city  collector's 
office  himself  and  personally  got  his  license  and  that 
he  had  always  in  the  past  procured  the  license  the 
same  day  he  paid  the  fee  therefor  either  in  cash  or  by 
check;  that  at  this  particular  time  he  was  busy  and 
requested  Hinkamp  to  get  the  licenses  for  him  which 
the  latter  agreed  to  do;  and  that  he  never  knew  that 
there  was  any  custom  or  practice  in  said  office  of  hold- 
ing checks  but  knew  that  the  money  for  the  license 
had  to  be  paid  before  May  1st.  Hinkamp  testified  that 
when  he  delivered  the  check  on  April  29th  at  the  city 
collector's  office  nothing  was  said  to  him  about  holding 
the  check  and  that  he  did  not  know  this  was  going  to 
be  done. 

Vincent  D.  Wyman,  Charles  E.  Carpexteb  and  0. 
W.  JuRGENs,  for  appellant. 

Richard  S.  Folsom,  for  appellee;  Leon  Hornstein, 
of  counsel. 
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Mb.  Pbesidinq  Justice  Gbidley  delivered  the  opinion 
of  the  court. 

Counsel  for  plaintiff  contend  that  the  trial  court 
erred  in  entering  judgment  against  the  plaintiff  and 
should  have  entered  a  judgment  for  $1,000  against  the 
defendant.  After  careful  consideration  of  the  facts 
of  this  case  and  the  law  applicable  thereto  we  agree 
with  the  contention. 

The  cashier's  check- of  $1,000  in  question  was  that 
of  a  third  party;  it  was  made  payable  directly  to  the 
city  collector ;  and  it  appears  to  have  been  accepted  by 
the  city  collector  in  lieu  of  cash.  The  ordinance  of  the 
City  of  Chicago  provides  that  the  license  fee  of  $500 
for  the  period  of  six  months  beginning  on  May  1st  shall 
be  paid  in  advance  and  it  is  shown  by  the  testimony  of 
a  deputy  city  collector  that  the  payment  of  such  fee 
before  May  1st  is  absolutely  required.  The  check  was 
accepted  on  April  29th,  but  it  was  not  deposited  for 
collection  by  the  defendant  until  May  21st,  and  not  pre- 
sented for  payment  prior  to  the  failure  of  the  Ogden 
Park  Bank  on  May  23rd.  And  the  evidence  shows  that 
had  it  been  presented  at  that  bank  at  any  time  up  to 
and  including  May  22nd  it  would  have  been  paid.  We 
understand  it  to  be  the  law  that  the  acceptance  of  a 
check  of  a  third  party  implies  an  undertaking  of  due 
diligence  in  presenting  the  check  for  payment  and  that 
in  case  of  loss  through  want  of  due  diligence  such 
acceptance  will  be  held  to  operate  as  payment.  In 
Brown  v.  Schmtz,  202  111.  509,  514,  the  court  says, 
quoting  from  Story  on  Promissory  Notes:  **If  a 
creditor  accepts  the  note  of  a  third  person,  or  draft 
or  bill,  though  not  in  payment,  he  accepts  the  duty  of 
doing  everything  necessary  to  fix  the  liability  of  the 
parties  to  the  paper."  And  the  court  further  says 
(p.  515),  quoting  from  Daniel  on  Negotiable  Instru- 
ments: *'The  receipt  of  a  check,  therefore,  before  pre- 
sentment, if  there  is  no  laches  on  the  part  of  the  holder, 
is  not  payment  of  the  debt  for  which  it  is  delivered. 
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But  if  the  party  receiving  it  is  gxiilty  of  laches  in  pre- 
senting it,  and  the  bank  in  the  meantime  suspends  pay- 
iiient,  he  thereby  makes  it  his  own  and  it  shall  operate 
as  payment  of  his  debt,  the  drawer  having  funds  in 
the  bank  at  the  time  of  drawing  the  check  and  not 
having  withdrawn  them."    In  the  present  case,  the 
bank  and  all  parties  interested  being  located  or  resid- 
ing in  the  City  of  Chicago,  due  diligence  on  the  part 
of  defendant  required  it,  as  payee  of  the  check  in  ques- 
tion, to  present  the  same  for  payment  on  the  same  day, 
or  at  the  furthest  the  next  day,  within  banking  hours, 
after  the  check  was  delivered  to  it.    {Brotvn  v.  Schintz, 
supra;  Bickford  v.  First  Nat.  Bank  of  Chicago,  42  111. 
238,  244.)     In  Kilpatrick  v.  Home  Btiilding  <&  Loam, 
Ass'n,  119  Pa.  St.  30,  36,  it  is  said:    **In  the  absence 
of  an  agreement  to  the  contrary,  a  check  or  prom- 
issory note,  of  either  the  debtor  or  a  third  person, 
received  for  a  debt,  is  merely  conditional  payment,  that 
is,  satisfaction  of  the  debt,  if  and  when  paid;  but  the 
acceptance  of  such  check  or  note  implies  an  undertak- 
ing of  due  diligence  in  presenting  it  for  payment,  etc., 
and  if  the  party  from  whom  it  is  received  sustains  loss 
by  want  of  such  diligence,  it  will  be  held  to  operate  as 
actual  payment."     (See  also,  Manitoba  Mortgage  Co. 
V.  Weiss,  18  S.  D.  459 ;  Smith  v.  Miller,  43  N.  Y.  171, 
176.)    We  know  of  no  reason  why  in  this  case  the  above 
well-settled  rules  of  law  are  not  applicable  to  the  de- 
fendant. City  of  Chicago. 

While  the  testimony  of  the  deputy  city  collector, 
McCarthy,  tended  to  show  that  it  was  the  custom  ot 
practice  of  his  oflSce  not  to  issue  a  saloon  license,  and 
to  hold  the  money  or  check  accepted  in  payment  of  the 
license  fee,  until  receiving  the  report  of  the  police  de- 
partment as  to  the  validity  of  the  signatures  on  the 
voters'  petition  where  such  signatures  were  required, 
still  the  evidence  does  not  show  that  plaintiff,  or  his 
agent  Hinkamp,  had  knowledge  of  that  custom  or 
practice,  or  that  either  knew  when  the  check  was  de- 
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livered  that  it  would  be  held  and  not  deposited  until 
the  receipt  of  a  favorable  report  of  the  police  depart- 
ment as  to  said  signatures  by  the  city  collector,  or 
that  either  consented  to  such  action.  The  custom  or 
practice,  in  order  to  be  binding  on  plaintiff,  must  have 
been  actually  known  to  him  when  the  check  was  deliv- 
ered. {Bank  of  Commerce  v.  Miller,  105  111.  App,  224.) 
And  even  if  Hinkamp,  who  simply  acted  as  a  messenger 
for  plaintiff  to  deliver  the  check  to  the  city  collector's 
office,  had  knowledge  that  there  was  such  a  custom  or 
practice  (as  counsel  for  defendant  contend  his  testi- 
mony tends  to  show  he  did),  we  do  not  think  that  such 
knowledge  on  Hinkamp 's  part  would,  under  all  the 
testimony,  be  notice  to  plaintiff  and  binding  upon  him. 
(31  Cyc.  1648 ;  Burton  v.  Perry,  146  111.  71, 118 ;  Snyder 
V.  Partridge,  138  111.  173,  184.) 

And  we  do  not  think  there  is  any  merit  in  the  con- 
tention of  counsel  for  defendant  that  the  delivery  of 
the  check  was  in  the  nature  of  an  escrow  agreement. 
By  the  terms  of  the  city  ordinance,  as  well  as  by  the 
usage  or  practice  in  the  city  collector's  office,  payment 
of  the  license  fees  was  required  before  May  1st,  and 
the  check  was  accepted  as  a  compliance  with  that  re- 
quirement. Furthermore,  one  of  the  essential  require- 
ments to  a  deposit  in  escrow  is  that  the  delivery  can 
be  made  only  to  a  stranger  and  not  to  a  party  or  his 
authorized  agent.  (16  Cyc.  571 ;  Worrall  v.  Munn,  5 
N.  Y.  229 ;  Baum  v,  Parkhurst,  26  111.  App.  128 ;  Ryan 
V.  Cooke,  68  111.  App.  592.) 

The  judgment  of  the  Superior  Court  is  reversed  and 
judgment  is  entered  here  in  favor  of  the  plaintiff, 
Kraetsch,  and  against  the  defendant,  City  of  Chicago, 
for  the  sum  of  $1,000. 

Judgment  reversed  and  judgment  here. 

Finding  of  Facts:  We  find  as  facts  that  on  April 
29,  1914,  plaintiff  by  an  agent  delivered  to  defendant, 
and  defendant  accepted,  the  $1,000  check  in  question 
in  payment  of  license  fees  for  two  saloons ;  that  neither 
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plaintiff  nor  his  agent  consented  that  defendant  might 
'  delay  the  due  presentment  of  said  check  for  any  rea- 
son ;  that  plaintiff  had  no  knowledge  of  any  custom  or 
practice  of  defendant  to  hold  such  checks  until  the  re- 
ceipt of  any  report  from  its  police  department;  that 
defendant  held  said  $1,000  check,  and  made  no  attempt 
to  have  the  same  presented  for  payment,  until  May 
21, 1914;  that  because  of  such  delay  in  presentment  the 
money  on  said  check  was  not  received  by  defendant ; 
and  that  on  June  12,  1914,  plaintiff  again  paid  defend- 
ant, under  protest  and  because  of  threats  of  arrest, 
the  sum  of  $1,000  for  said  license  fees  for  said  two 
saloons. 


E.  E.  McCarthy  and  C.  P.  Lardie,  trading  as  McCarthy 
&  Lardie,  Appellants,  y.  Chicago  &  Northwestern 
Railway  Company,  Appellee. 

Gen.  No.  21,264.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Frank 
G.  Plain,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  March  28,  1916. 

Statement  of  the  Case. 

Action  in  assumpsit  by  E.  E.  McCarthy  and  C.  P. 
Lardie,  trading  as  McCarthy  &  Lardie,  plaintiffs, 
against  Chicago  &  Northwestern  Railway  Company, 
defendant,  for  damages  for  injury  to  three  cars  of 
potatoes.  From  a  judgment  in  favor  of  defendant, 
plaintiffs  appeal. 

The  potatoes  were  loaded  into  three  cars  at  Spencer, 
Michigan,  from  which  point  they  were  consigned  over 
the  route  designated  ^^Ludington  &  C.  &  N.  W.,^'  in 
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bills  of  lading  issued  by  the  Pere  Marquette  Railroad 
Company  on  January  30,  1912,  which  bills  of  lading 
showed  the  potatoes  to  have  been  received  in  apparent- 
ly good  order.  After  being  conveyed  to  Traverse  City, 
Michigan,  and  to  Ludington,  Michigan,  they  were 
ferried  across  Lake  Michigan,  arriving  in  Manitowoc, 
Wisconsin,  on  February  2,  1912,  on  which  day  the 
temperature  ranged  from  15  degrees  above  to  7  degrees 
below  zero,  and  on  the  following  day  from  3  degrees 
above  to  16  degrees  below  zero.  Plaintiffs '  agent  and 
caretaker,  C.  E.  Martin,  testified  that  he  rode  in  the 
cars  from  Traverse  City  to  Chicago  and  kept  a  hot  fire 
in  the  stove  in  each  car  at  all  times. 

A  telegram  saying,  **We  will  stand  the  loss  if  any 
by  freezing;  send  cars  forward  today,  to  Grand 
Avenue,  Chicago,"  was  received  by  defendant's  agent 
at  Manitowoc  at  1 :15  p.  m.  on  February  2nd,  and  the 
cars  were  received  by  defendant  at  2 :30  p.  m.  the  same 
day.  The  cars  were  hauled  to  defendant's  freight  yard 
where  they  remained  until  4  p.  m.,  February  3rd, 
whence  they  left  for  Chicago,  arriving  there  on  Febm- 
ary  5th. 

At  about  noon  on  February  2nd,  B.  A.  Little,  as- 
sistant freight  claim  agent  of  defendant  at  Chicago, 
informed  E.  E.  McCarthy,  one  of  the  plaintiffs,  that 
on  that  morning  defendant  had  wired  instructions  to 
its  agents  at  certain  junction  points,  including  Man- 
itowoc, not  to  receive  perishable  goods  from  shippers 
on  connecting  lines  on  account  of  the  weather  condi- 
tions. 

Subsequently,  on  the  same  day,  plaintiffs  again 
wired  defendant's  freight  agent  at  Manitowoc  as  fol- 
lows :  *  *  Put  cars  we  wired  on  this  morning  in  round- 
house. Wait  instructions  from  Mr.  Little. ' '  This  tele- 
gram was  received  by  defendant's  said  agent  at  4:17 
p.  m.  It  did  not  appear  that  any  instructions  were 
afterwards  received  by  said  agent  from  Little  or  that 
Little    was  to  send  any.     Defendant  maintained    a 
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roundhouse  at  Manitowoc.  It  contained  only  four 
stalls,  each  stall  capable  of  housing  one  engine  or  one 
freight  car,  and  defendant  there  had  no  other  facilities 
for  *  *  roundhousing '  ^  engines  or  cars  containing  perish- 
able goods.  On  the  night  of  February  2nd,  two  of  de- 
fendant's engines  were  put  in  said  roundhouse  and  two 
freight  cars,  of  the  refrigerator  type  having  no  stoves 
therein,  containing  perishable  goods.  It  appeared  that 
it  is  not  the  custom  to  * '  roundhouse ' '  any  car  contain- 
ing perishable  goods  where  the  car  has  false  bottoms 
and  sides  and  a  stove  therein  and  an  attendant  to  main- 
tain  the  fires,  as  was  the  case  with  the  cars  in  ques- 
tion. It  further  appeared  from  the  testimony  of 
plaintiffs'  carelaker,  Martin,  in  charge  of  the  heating 
of  the  cars,  that  when  freight  train  No.  180,  scheduled 
to  leave  Manitowoc  on  the  afternoon  of  February  2nd, 
finally  arrived  from  the  north  about  2  o'clock  on  the 
morning  of  February  3rd,  he  heard  the  conductor  of 
the  train  say  that  he  could  not  put  the  three  cars  in 
said  train  for  the  reason  that  *  *  he  had  his  tonnage, ' ' 
which  meant  that  he  then  had  in  his  train  all  the  cars 
he  could  haul  on  his  division;  that  the  cars  in  ques- 
tion remained  in  the  yard  exposed  to  the  cold  wind; 
that  notwithstanding  he  kept  a  hot  fire  in  the  cars  all 
the  time  some  of  the  potatoes  at  the  ends  of  the  cars 
were  frozen  on  February  3rd  and  before  they  left 
Manitowoc;  and  that  they  were  in  good  condition  and 
not  frozen  when  they  arrived  in  Manitowoc.  It  further 
appeared  from  the  evidence  that  shortly  after  the  ar- 
rival of  the  potatoes  in  Chicago,  on  February  5th,  the 
same  were  sold,  and  that  solely  because  of  their  frozen 
condition  plaintiffs  sustained  a  loss  of  about  $773.  It 
did  not  appear,  however,  that  plaintiffs  suffered  any, 
damages  by  reason  of  any  unreasonable  delay,  if  such 
delay  there  was,  in  the  delivery  of  the  potatoes  at  Chi- 
cago. 
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Charles  A.  Butler,  for  appellants ;  Franklin  EUbeb, 
of  counsel. 

C.  A.  Vilas  and  I.  C.  Belden,  for  appellee ;  Willum 
G.  Wheeler,  of  counsel. 

Mr.  Presiding  Justice  Gridley  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Carriebs,  I  139* — when  evidence  sufficient  to  establish  that 
carrier  had  not  breached  its  contract  to  carry  produce  safely.  In  an 
action  of  assumpsit  for  damages  for  injury  to  three  carloads  of 
potatoes,  evidence  held  sufficient  to  establish  that  the  railroad  com- 
pany had  not  failed  in  the  performance  of  its  implied  contract  to 
safely  carry  plaintiffs'  potatoes,  it  appearing  that  plaintiffs  wired 
defendant's  agent,  before  the  cars  were  received  by  defendant,  to  ac- 
cept the  cars,  that  any  loss  by  freezing  would  be  stood  by  plain- 
tiffs, that  weather  conditions  were  severe,  and  that  the  cars  were 
heated  by  stoves  in  charge  of  plaintiffs'  caretakers. 

2.  Cabbiers,  §  121* — when  shipper  assumes  Uahility  for  loss  by 
freezing  of  produce.  A  telegram  from  plaintiffs  to  the  agent  of 
defendant  railroad  to  accept  cars  and  that  they  would  stand  any 
loss  to  the  potatoes  by  freezing,  held  not  to  be  construed  as  only 
meaning  that  plaintiffs  would  relieve  defendant  from  its  liability 
as  an  insurer  and  not  from  liability  resulting  from  negligence,  but 
that  such  telegram  and  the  action  of  defendant  thereafter  in  accept- 
ing such  cars  should  be  considered  as  in  the  nature  of  a  special 
agreement  between  the  parties  whereby  they  proposed  to  defend- 
ant that  if  it  would  accept  the  cars  at  once  they  would  assume  loss 
by  freezing,  it  appearing  that  plaintiffs  were  anxious  to  get  the 
potatoes  to  destination  as  quickly  as  possible,  and  knew  of  severe 
winter  weather  conditions  whereby  the  cars  might  be  held  up  at 
a  ferry  landing,  and  that  cars  were  heated  and  in  charge  of  care- 
taker. 

*8ee  Illinois  Notes  DIffest,  Vols.  XI  to  XV,  and  CnmuUitive  Qoarterlr.  ■•>« 
topic  and  tectlon  number. 
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The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  y.  James  Thomas  and  Joseph  E.  Snowden. 
Joseph  £•  Snowden,  Plaintiff  in  Error. 

Gen  No.  21,285.    (Not  to  be  reported  in  full.) 

Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDES,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  March  28,  1916. 
Rehearing  granted  and  opinion  filed  April  28,  1916. 

Statement  of  the  Case. 

Action  by  the  People  of  the  State  of  Illinois  against 
James  Thomas  and  Joseph  E.  Snowden,  defendants, 
on  a  recognizance  taken  in  open  court  in  the  sum  of 
$1,000  which  was  forfeited  by  the  nonappearance  of 
the  principal,  James  Thomas.  From  a  judgment  on 
such  recognizance  in  favor  of  the  People,  defendant 
Joseph  E.  Snowden  brings  error. 

Joseph  E.  Snowden  became  surety  on  a  recognizance 
taken  in  open  court  in  the  sum  of  $1,000  which  was  for- 
feited because  of  the  nonappearance  of  the  principal, 
James  Thomas,  in  the  Cook  county  Criminal  Court. 
Thereafter,  on  February  8, 1913,  judgment  was  entered 
in  favor  of  the  People  against  Thomas  and  Snowden  in 
the  sum  of  $1,000  and  costs.  To  reverse  the  judgment, 
Snowden  on  February  27,  1915,  sued  out  writ  of  error 
and  moved  that  same  be  made  a  supersedeas,  filing 
with  the  motion  certain  written  suggestions,  which  mo- 
tion was  on  May  1,  1915,  allowed  by  the  Appellate 
Court. 

It  appeared  from  the  original  transcript  of  the  rec- 
ord that  Thomas  was  indicted  by  the  grand  jury  of 
Cook  county  for  larceny ;  that  Thomas,  with  Snowden 
as  surety,  entered  into  said  recognizance;  that  Thomas 
did  not  appear  and  the  reco.crnizance  was  declared  for- 
feited and  a  writ  of  scire  facias  ordered  to  be  issued 
for  them  to  show  cause  why  the  forfeiture  should  not 
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be  made  absolute,  and  that  on  February  8,  1913,  the 
Criminal  Court  entered  an  order  reciting  that  **the 
writ  of  scire  facias  issued  herein  has  been  dulv  re- 
turned  by  the  Sheriff  of  Cook  county,"  etc.,  and 
declaring  that  said  forfeiture  be  made  absolute  and 
entered  said  judgment.  Nowhere  in  the  original  tran- 
script of  the  record  was  thertf  contained  any  writ  of 
scire  facias. 

George  W.  Blackwell,  for  plaintiff  in  error ;  Geobge 
H.  SuGRUE,  of  counsel. 

Maclay  Hoyne,  for  defendant  in  error;  Edward  E. 
Wilson,  of  counsel. 

Mr.  Presiding  Justice  Gridley  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Bail^  §  91*-^-v>hen  trial  court  has  no  jurisdiction  to  enter  final 
judgment  on  recognizance.  The  trial  court  has  no  jurisdiction  to 
enter  final  judgment  on  a  recognizance  which  was  forfeited  by  the 
nonappearance  of  the  principal,  where  the  writ  of  scire  facias  is  not 
served  upon  the  surety  until  the  first  day  of  the  term  at  which  it 
is  returnable. 


*8«e  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  ComnUitlTe  Qomrtorly, 
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EUer  V.  Eller,  198  lU.  App.  411. 


Bndolpli  Eller,  Appellee,  y.  Franees  A.  Eller,  Appel- 
lant. 

Gen.  No.  21^808.    (Not  to  lie  reported  in  full.) 

Appeal  from  the  Saperior  Court  of  Cook  county;  the  Hon.  Chables 
M.  FoEix,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Affirmed.  Opinion  filed  March  28,  1916. 
Rehearing  denied  April  10,  1916. 

Statement  of  the  Case. 

Bill  for  divorce  by  Eudolph  EUer,  complainant, 
against  Frances  A.  EUer,  defendant.  From  a  decree 
for  complainant,  defendant  appeals. 

The  decree  appealed  from  granted  the  husband  a 
divorce  on  the  ground  of  extreme  and  repeated  cruelty, 
dismissed  the  wife's  cross-bill  for  separate  main- 
tenance, directed  partition  of  certain  real  estate  owned 
by  them  as  tenants  in  common,  and  appointed  a 
receiver  to  collect  the  rents  from  the  property  pending 
the  partition  proceedings.  Defendant  contended  that 
the  decree  was  against  the  clear  preponderance  of  the 
evidence,  that  the  cross-bill  was  supported  by  the 
greater  weight  of  the  evidence,  that  the  court  had  no 
jurisdiction  to  make  partition  or  appoint  a  receiver. 

The  decree  found  that  the  wife  had  since  their  in- 
termarriage been  guilty  of  extreme  and  repeated 
cruelty  substantially  as  charged  in  the  bill  of  com- 
plaint, that  she  was  a  woman  of  great  austerity  of  tem- 
per, that  she  indulged  in  violent  sallies  of  passion,  that 
she  had  on  two  occasions  used  personal  violence  to- 
wards her  husband,  striking  him  once  a  violent  blow 
in  the  face  resulting  in  pain  and  loosening  his  teeth 
and  at  another  time  on  his  hand  with  a  heavy  hatchet, 
bruising  it  and  causing  pain;  and  that  she  used  to- 
wards him  opprobrious,  obscene  and  abusive  language 
without   provocation,    and    maliciously    and    without 
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reasonable  cause  accused  liiiu  of  having  unlawful  sex- 
ual intercourse  with  one  of  his  tenants.  Against  the 
evidence  of  seven  witnesses  as  to  hor  use  of  oppro- 
brious epithets  and  abusive  lansruage  towards  him, 
there  was  her  bare  uncorroborated  denial,  and  against 
three  witnesses  charging  him  with  similar  language 
towards  her,  there  was  his  bare  denial.  The  motives 
and  interests  of  these  several  witnesses  were  not  dis- 
closed in  the  record. 

Her  version  as  to  both  incidents  of  physical  violence 
was  supported  by  her  son,  who  took  an  active  part  in 
her  behalf  in  one  of  them,  her  daughter  and  another 
witness,  as  to  one  occasion,  and  her  daughter  and  son- 
in-law,  as  to  the  other  occasion,  corroborated  in  the 
main  his  version  of  the  affairs.  The  main  acts  ^  of 
cruelty  charged  by  her  against  him  were  parts  of  the 
same  incidents  relied  upon  to  establish  his  charges  of 
the  same  character.  There  was  evidence  of  intentional 
commission  without  just  provocation  of  two  distinct 
acts  of  physical  violence  against  him  of  a  painful  and 
serious  character,  while  she  was  in  a  state  of  ungovern- 
able temper  and  evincing  an  utter  disregard  of  any 
danger  that  might  attend  them.  There  was  evidence 
showing  the  history  of  their  family  troubles  apparently 
began  over  money  matters  in  which  he  was  seemingly 
fair  and  generous,  and  showing  that  he  had  always 
evinced  a  kind  and  peaceable  disposition  towards  her 
and  her  children  by  a  former  marriage,  and  that  she 
was  a  large,  strong  woman,  of  high  temper  and  wilful 
quarrelsome  disposition,  given  to  vituperative  and  vul- 
gar language  towards  him  and  his  tenants  (all  of  whom 
testified  for  him  and  against  her),  and  that  she  had 
evinced  a  manifest  disposition  to  get  hold  of  his  prop- 
erty and  to  get  rid  of  him,  and  had  previously  without 
good  grounds  filed  a  bill  for  separate  maintenance, 
which  she  dismissed,  containing  unjustifiable  charges 
against  him,  and  tliat  he  was  at  the  time  of  trial  nearly 
seventy  years  old  (her  senior  by  about  eighteen  years). 
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Alonzo  M.  Griffen  and  Robert  E.  Berlbt  for  appel- 
lant. 

Chytraus,  Healy  &  Frost,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  DiTOBCE,  I  46* — wTiat  constitutes  preponderance  of  evidence 
in  favor  of  plaintiff.  There  being  sufflcient  evidence  on  which  to 
base  each  finding  in  a  decree  for  divorce,  whether  such  evidence 
preponderates  in  complainant's  favor  depends  upon  the  credibility 
of  witnesses. 

2.  Witnesses,  |  261* — how  credibility  determined.  The  oppor- 
tunity to  see  as  well  as  hear  is  of  the  greatest  importance  in  de- 
termining the  weight  and  credibility  of  evidence. 

3.  Divorce,  §  77* — when  decree  in  divorce  action  not  disturbed 
on  appeal.  Charges  in  bill  and  cross-bill  being  of  same  nature  and 
character,  and  the  evidence  irreconcilably  conflicting  at  most  essen- 
tial points,  thus  requiring  close  consideration  of  the  witnesses'  cred- 
ibility, the  Appellate  Court  will  not  disturb  the  decree  or  analyze 
the  evidence. 

4.  Divorce,  |  47* — when  evidence  sufficient  to  show  cruel  and  in- 
human treatment  of  husband  by  wife.  On  a  bill  for  divorce  by  a 
husband,  evidence  held  sufflcient  to  establish  extreme  and  repeated 
cruelty  of  wife  to  husband. 

5.  Divorce,  §  144* — when  court  jurisdiction  to  partition  real 
estate  of  hitsband  and  wife.  A  court  in  divorce  suit  may  make 
partition  of  real  estate  of  husband  and  wife. 

6.  Divorce — when  settlement  of  controversy  as  to  real  estate  con- 
clusive upon  parties.  Where  parties  in  divorce  suit  by  mutual  agree- 
ment settle  all  controversies  and  questions  respecting  their  real 
estate,  and  it  Is  so  found  in  the  decree,  they  cannot  afterwards 
raise  9uch  question  on  its  merits. 

7.  Appeal  and  error,  §  429* — when  question  of  multifariousness 
not  properly  raised  on  appeal.  Question  of  multifariousness  in 
pleading  in  divorce  suit  is  improperly  raised  in  the  Appellate  Court 
for  the  first  time. 

*8«e  Illlnoln  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  seetloii  nomber. 
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Dyke  v.  Petty,  198  IlL  App.  414. 


Theron  J.  Byke^  Appellant,  y.  Milton  E.  Petty  et  aL,        \ 

Appellees. 

Oen.  No.  21,319.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
H.  Bowles,  Judge,  presiding.    Heard  in  the  Branch  Appellate  Court  | 

at  the  March  term,  1915.    Affirmed.    Opinion  filed  March  28,  1916. 
Rehearing  denied  April  10,  1916. 

Statement  of  the  Case. 

Proceedings  on  motion  by  Milton  E.  Petty,  Henry  E. 
Petty  and  John  McFeely  to  vacate  a  judgment  taken 
against  them  by  default  in  favor  of  Theron  J.  Dyke, 
plaintiff.  From  an  order  vacating  such  judgment, 
plaintiff  appeals. 

The  order  was  based  on  a  motion  in  writing  made  at 
a  subsequent  term  in  behalf  of  said  Milton  E.  Petty  to 
correct  an  alleged  error  in  fact,  under  section  89  of  the 
Practice  Act  (J.  &  A.  U  8626).  The  basis  of  the  pro- 
ceeding was  the  contention  that  said  Petty  was  men- 
tally incapacitated  when  served  with  summons  and 
remained  so  until  after  judgment.  The  request  of 
plaintiff  for  an  oifal  hearing  was  denied,  and  the  hear- 
ing was  had  on  affidavits. 

There  were  two  affidavits  in  support  of  the  motion 
and  two  counter  affidavits.  The  former  were  by  physi- 
cians, who  attended  on  said  Petty  in  the  period  referred 
to,  and  contained  positive,  unqualified  averments  that 
he  was  then  wholly  irresponsible  and  mentally  incapaci- 
tated. The  counter  affidavits  were,  one  by  the  deputy 
sheriff,  who  expressed  a  contrary  opinion,  and  one  by 
plaintiff's  counsel  containing  matter  almost  entirely 
hearsay  in  character. 

Edward  Marshall,  for  appellant. 

No  appearance  for  appellees. 
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Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Deeision. 

1.  Judgment,  §  280* — when  court  does  not  abuse  its  discretion 
in  refusing  oral  hearing  on  motion  to  vacate.  While  on  a  motion 
to  vacate  a  judgment  on  account  of  mental  incapacity  of  one  of  the 
defendants,  an  oral  hearing  may  be  had  in  the  discretion  of  the 
court  under  the  Practice  Act,  Hurd's  Rev.  St.,  ch.  110,  sec.  89 
(J.  ft  A.  f  8626)  held  that  there  was  no  abuse  of  discretion  in 
denying  the  request  and  holding  the  hearing  on  affidavit. 

2.  Judgment,  §  295* — when  order  vacating  judgment  not  dis- 
turbed for  failure  to  include  formal  finding  of  fact.  Where  an  order 
to  Vacate  a  judgment,  on  the  ground  that  one  of  the  defendants 
thereto  is  mentally  incapacitated,  does  not  include  an  express  find- 
ing of  fact,  but  the  issue  of  such  defendant's  mental  incapacity  is 
the  only  one  raised,  and  the  order  is  justified  by  affidavits  of  per- 
sons most  capable  of  judging  of  mental  conditions,  it  will  not  be 
disturbed  because  of  such  informality. 


Albert  Hertel^  Appellee^  t.  Chicago  City  Bailway  Com- 

pany^  Appellant. 

Gen.  No.  21^335.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Richabd 
E.  Burke,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Affirmed  on  remittitur.  Opinion  filed 
March  28,  1916. 

Statement  of  the  Case. 

Action  by  Albert  Hertel,  plaintiflF,  against  Chicago 
City  Railway  Company,  defendant,  to  recover  damages 
for  personal  injuries.  From  a  judgment  for  $4,000  in 
favor  of  plaintiflF,  defendant  appeals. 

Hertel,  the  plaintiflf,  was.  a  passenger  on  one  of  de- 
fendant's cars  that  in  a  backward  movement  collided 


•See  nUnoii  Notes  Divert,  VoU.  XI  to  XV,  and  CnmiilatlTe  Quarterlj,  game 
tepie  and  eectloii  nmnber. 


416  Appellate  Courts  of  Illinois. 

Hertel  v.  Chicago  City  Ry.  Co.,  198  111.  App.  415. 

with  a  wagon  and  horses  attached  to  it.  He  was  proba- 
bly thrown  from  the  car  and  sustained  injuries  there- 
from. 

The  declaration  charged  that  the  motorman  of  the 
car  ''wrongfully,  improperly  and  negligently  caused 
the  car  to  be  suddenly  and  quickly  startled  and  in  a 
backward  direction,  and  to  be  operated  swiftly  in  a 
backward  direction'^  against  a  certain  wagon  in  the 
rear  of  said  car.  • 

The  car  was  an  open,  light  summer  car  operated  by 
electricity.  To  avert  a  collision  with  a  wagon  that  was 
suddenly  turned  in  front  of  it  the  motorman  applied 
the  reverse  power  thus  causing  the  car  to  stop  and  run 
backward  probably  about  one  hundred  feet  to  the  point 
where  the  collision  occurred.  The  motorman  testified 
that  the  reason  why  he  could  not  stop  the  car  in  its 
backward  movement  was  because  the  reverse  lever  be- 
came stuck  so  that  he  could  not  move  it  back,  and  that 
he  failed  both  to  shut  off  the  electric  power  and  to 
apply  the  brake  after  the  car  started  backward. 

The  passenger's  principal  injury  seems  to  have  been 
the  dislocation  of  his  arm  which  was  immediately  set. 
He  was  laid  up  in  bed  for  seven  weeks  when  his  doctor 
told  him  he  could  go  to  work  and  he  resumed  labor  of 
the  same  kind  in  which  he  had  been  previously  en- 
gaged, that  of  sausage  making,  and  in  which  he  re- 
mained at  undiminished  wages  for  about  a  year,  when 
he  laid  off  for  four  months,  claiming  that  he  had  pains 
in  his  arm  and  other  parts  of  the  body.  He  consulted 
no  physician,  but  acting  on  his  own  judgment  treated 
himself  at  home  with  steam  baths.  He  then  went  back 
to  the  work  of  sausage  making  for  three  months.  Why 
he  left  it  does  not  appear,  unless  to  take  the  easier 
work  of  tying  pork  loins  together  at  which  he'  was  em- 
ployed at  the  time  of  trial.  He  then  got  $12  per  week. 
Prior  to  the  accident  he  received  $18.  For  a  year  after 
the  accident  his  wages  were  from  $20  to  $25. 
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The  accident  occurred  August  20,  1912.  He  ceased 
to  have  medical  attendance  and  resumed  work  October 
28th.  The  treatment  he  received  from  his  physician 
aside  from  changing  the  bandage  on  his  arm  consisted 
of  rubbing  his  back  with  medicine  which  his  wife  con- 
tinued to  do  for  four  months.  He  had  not  sought  nor 
received  medical  care  since  the  accident  and  his  physi- 
cian died  before  the  trial.  Medical  testimony  as  to  his 
physical  condition  was  not  produced  but  he  gave  his 
own  description  of  his  condition.  He  was  apparently 
an  ignorant  man  with  little  knowledge  of  anatomy  or 
the  cause  of  bodily  ills. 

Franklin  B.  Htjssey  and  Watson  J.  Ferry,  for  ap- 
pellant; W.  W.  GuRLEY  and  J.  B.  Guilliams,  of  coun- 
sel 

• 

LiTziNOER,  McGuRN  &  Reid,  f  or  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Cabbixss,  I  477* — when  evidence  sufficient  to  sustain  finding 
of  negligence  in  operation  of  street  car.  In  an  action  by  a  street 
car  passenger  for  damages  for  Injuries  sustained  while  riding  on 
defendant's  car,  resulting  from  a  collision  with  a  horse  and  wagon 
while  such  car  was  running  backward  und'er  reverse  power,  evidence 
held  sufficient  to  warrant  a  finding  of  negligence.  It  appearing  from 
the  testimony  of  the  motorman  that  he  failed  to  shut  off  the  electric 
power  and  to  apply  the  brake  after  the  car  started  backward. 

2.  Damages,  S  US* — when  verdict  for  damages  for  personal  in- 
juries excessive.  Verdict  for  $4,000  damages  on  account  of  dislo- 
cation of  plaintiff's  arm,  held,  under  evidence,  to  be  excessive  unless 
a  remittitur  of  $1,000  was  entered,  it  appearing  that  there  was 
unsatisfactory  evidence  of  the  extent  of  plaintiff's  Injuries  and  as 
to  how  far  his  permanent  health  and  ability  to  work  were  Impaired. 

*8ee  nilnala  Motes  Dlsett,  Vols.  XI  to  XV,  and  Ciimiil«tiTo  Qnarterlj,  Mine 
tepte  and  ■octlon  iramber. 
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Gennaro   Calabrese,  Appellee,  y.  Anton   J.  Cermak, 

Bailiff,  Appellant. 

Gen.  No.  21,341.    (Not  to  be  reported  in  fall.) 

« 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clar- 
i:xcE  N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1915.  Affirmed.  Opinion  filed 
March  28,  1916. 

Statement  of  the  Case. 

Action  in  replevin  by  Gennaro  Calabrese,  plaintiflf. 
against  Anton  J.  Cennak,  bailiff  of  the  Municijinl 
Court,  defendant.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals. 

The  suit  was  tried  before  the  court  without  a  jury. 
The  court  found  the  defendant  Cermak  guilty  and  tlic 
right  of  possession  of  the  property  in  question  in  plain- 
tiff. The  property  was  levied  on  under  a  judgment  in 
favor  of  the  Common  Sense  Company  against  Cala- 
brese's  brother  Vincent.  No  propositions  of  law  were 
submitted  to  the  court  to  be  held  as  such  and  no  ques- 
tion of  law  was  otherwise  presented  in  the  record. 
The  only  question  considered  by  the  Appellate  Court 
was  the  sufiSciency  of  the  evidence  as  to  the  ownership 
of  the  property. 

The  property  levied  on  consisted  of  a  soda  water 
fountain,  a  show  case,  a  safe  and  cash  register  in  a 
drug  store  that  had  been  owned  and  conducted  by  Vin- 
cent for  some  years.  Being  indebted  to  Gennaro  he 
executed  a  bill  of  sale  to  him  of  the  drug  stock  and 
fixtures,  including  said  property  so  levied  on,  on  Sep- 
tember 19,  1913.  Gennaro  took  possession  on  that 
date  and  sought  to  evidence  the  transaction  by  record- 
ing his  bill  of  sale  September  22nd.  He  hired  a  party 
to  conduct  the  store  and  gave  Vincent  desk  room  there- 
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in  for  another  line  of  business.  His  possession  seemed 
to  have  been  an  open  one.  It  was  conceded  that  no 
notice  of  the  sale  was  previously  given  to  the  Com- 
mon Sense  Company.  While  such  company  had  re- 
ceived an  order  from  Vincent  for  goods  prior  to  said 
sale,  it  did  not  deliver  them  until  subsequent  thereto, 
and  there  was  no  evidence  that  established  either  in 
law  or  fact  the  relationship  of  creditor  and  debtor  be- 
tween said  company  and  Vincent  prior  to  said  sale. 

Daniel  M.  Mickey,  for  appellant. 

No  appearance  for  appellee. 

Mr.  Justice  Barnes  delivered  the   opinion  of  the 
court. 

Abstract  of  the  Decision. 

Repuetin,  i  124* — when  evidence  sufficient  to  ahoto  oionersMp  in 
plaintiff.  In  a  replevin  action  where  the  property  levied  on  had 
been  turned  over  to  plaintiff  by  bill  of  sale,  which  was  recorded, 
and  such  property,  consisting  of  a  soda  fountain,  show  case,  etc.,  in 
a  drug  store,  was  so  given  on  accoumt  of  Indebtedness  of  plaintiff's 
brother  to  him  and  plaintiff's  possession  was  open,  and  the  judgment 
creditor  on  behalf  of  whom  the  levy  was  made  did  not  appear  to 
have  been  a  creditor  of  plaintiff's  brother  prior  to  the  sale,  the 
evidence  held  sufficient  to  establish  that  the  transaction  in  the  bill 
of  sale  was  valid  and  free  from  fraud,  and  that  the  ownership  of 
the  property  was  in  plaintiff. 

*8e«  Illinois  Notes  IMjrest,  Vols.  XI  to  XV.  and  Cumnlatlye  Quarterly,  samo 
topie  and  section  number. 
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Freillch  v.  FreiUch  et  al.,  198  IlL  App.  420. 


Ill  re  Estate  of  Wolf  Freilieh,  Deceased. 
Eva   Freillch,   Indlyidually   and   as   Executrix,  Ap- 
pellant, y.  Moses  Freillch  and  Cella  Schonfeld, 
Appellees. 

Oen.  No.  21,868.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
McNuTT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Reversed  and  remanded.  Opinion  filed 
March  28,  1916. 

Statement  of  the  Case. 

Appeal  from  an  order  in  the  Circuit  Court  affirming, 
in  effect,  an  order  of  the  Probate  Court  directing  Eva 
Freilich,  as  executrix  of  the  last  will  and  testament  of 
Wolf  Freilich,  deceased,  to  pay  out  of  funds  in  her 
hands,  to  two  legatees  under  the  will,  $1,500  each,  on 
account  of  their  legacies  thereunder.    When  it  was 
made  in  the  Probate  Court  it  appeared  that  the  exec- 
utrix had  in  her  hands  $14,459.70,  that  the  uncollected 
accounts  of  the  estate  wore  deemed  worthless  and  that 
there  were  pending  claims  against  the  estate  amount- 
ing to  $4,495.10.    It  also  appeared  that  executrix  had 
not  been  allowed  any  compensation  for  her  services  as 
such  executrix,  nor  fees  for  her  counsel.    The  circuit 
judge,  on  the  proof  before  him,  estimated  that  the  lat- 
ter might  equal  $1,700,  and  from  the  showing  of  record 
her  compensation  as  executrix  might  aggregate,  on  a 
full  statutory  allowance,  $7,560.    The  record  indicated 
that  her  services  as  executrix  extended  over  a  consid- 
erable period  and  involved  handling  numerous  trans- 
actions and  large  sums  of  money,  aggregating  over 
$125,000,  incident  to  closing  out  a  merchandise  busi- 
ness, collecting  the  accounts  and  paying  the  creditors. 

Elijah  N.  Zolinb,  for  appellant;  Mobbis  K.  Lbvut- 
soN,  of  counseL 
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Newman,  Poppenhusen  &  Stern,  for  appellees ;  Ed- 
ward B.  Johnston  and  Harry  Goodman,  of  counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

ExBCUTOBS  AND  ADMiNisTRATOBS,  {  340* — wheu  ordcT  directing 
payment  of  legacies  premature.  Order  of  Probate  Court  directing 
executrix  to  pay  two  legacies  of  $1,500  each,  held  premature  where 
executrix  had  not  been  allowed  compensation  for  her  services  or  fees 
for  her  counsel,  and  It  appearing  that  the  funds  on  hand  amounted 
to  $14,459.70,  that  there  were  claims  pending  against  the  estate 
aggregating  $4,495.10,  and  that  executrix's  compensation,  on  a  full 
statutory  allowance,  might  aggregate  $7,560. 


New  Golnmbus  Buggy  Company,  Appellee,  y.  Empire 
Express  Storage  &  Tan  Company,  Appellant. 

Oen.  No.  21,365. 

1.  Replevin,  S  47* — loJmt  constitutes  sufficient  demand  for  goods. 
Where  a  corporation  styled  "The  New  Columbus  Buggy  Com- 
pansr"  makes  demand  for  goods  In  possession  of  another  and  falls 
to  designate  Itself  under  that  style  but  leaves  out,  in  making  such 
demand,  the  word  "new,"  even  though  such  technicality  were 
availing,  stlU  where,  on  making  such  demand,  defendant  makes  an 
absolute  refusal  to  deliver  the  goods  except  on  replevin,  plaintiff  Is 
excused  from  the  necessity  of  any  further  demand  before  bringing 
suit. 

2.  Mttnicipal  Coubt  of  Chicago,  S  29* — when  presumed  that  rules 
authorize  prosecution  of  case  of  first  class  without  declaration. 
Under  the  Municipal  Court  Act,  sec.  28,  par.  9  (J.  A  A.  K  3340), 
the  Municipal  Court  of  Chicago  has  power  to  adopt  rules  prescrib- 
ing the  same  practice  in  first-class  cases  as  In  fourth-class  cases; 
in  fourth-class  cases  a  declaration  In  replevin  Is  not  necessary,  and 
indulging  the  presumption  of  regularity  of  procedure  and  that  the 
court  observed  Its  rules.  It  will  be  assumed,  until  the  contrary  Is 

•Bee  Illinois  Notes  Dlirest,  Vols.  XI  to  XV,  and  CamolatlTe  Qnartorlj,  ■ame 
topic  and  section  miniber. 
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shown,  that  they  authorized  prosecution  of  a  replevin  suit  In  such 
first-class  cases  without  a  declaration. 

3.  Replevin,  §  12Z*^^ivhen  evidence  sufficient  to  show  that  sale 
not  bona  fide.  In  an  action  of  replevin  for  two  automobiles  held  by 
defendant  as  local  sales  agent  for  plaintiff  under  a  contract  to  return 
the  cars  at  a  certain  date  If  unsold,  evidence  held  sufficient  to 
sustain  a  finding  that  a  sale  of  the  cars  to  a  sister-ln-law  of  an  officer 
of  defendant  was  not  bona  fide. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  March  28,  1916. 

Allan  A.  Gilbert  and  Charles  W.  Steifel,  for  ap- 
pellant; Edward  0.  Brown,  of  counsel. 

« 

Stein,  Mayer  &  Stein,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

This  appeal  is  from  a  judgment  in  replevin  finding 
the  right  to  possession  of  two  electric  automobiles  in 
appellee,  the  plaintiff,  and  assessing  damages  for  de- 
tention thereof  against  appellant,  the  defendant. 

Under  a  contract  between  appellee  and  the  John  A 
liender  Company,  as  sales  agent,  said  automobiles  had 
been  placed  with  the  latter  for  sale,  and  appellant's 
defense  is  that  the  latter  through  John  A.  Bender,  its 
secretary  and  treasurer,  negotiated  a  sale  thereof  to 
one  Mrs.  Marshall  for  whom  it  held  them  in  storage. 
The  question  of  the  right  of  possession  depends  entire- 
ly on  whether  the  sale  was  a  bona  fide  transaction, 
and  the  court  before  whom  the  case  was  tried  without 
a  jury  must  have  held  that  it  was  not. 

Only  two  points  of  law  are  raised,  one  relating  to 
the  necessity  of  a  demand  and  the  other  to  the  neces- 
sity of  a  declaration.  The  former  need  not  be  con- 
sidered as  the  record  shows  a  demand  in  fact,  and,  even 
if  it  was  insufficient,  that  none  was  necessary.     The 

•See  Illinoip  Notes  Dijrest,  Vols.  XI  to  XY,  and  CoiniilAttTO  Qmuieffiy, 
tople  and  section  number. 
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point  made  is  that  the  person  making  an  oral  demand 
of  appellant  for  the  goods  failed  to  designate  appel- 
lee by  its  precise  corporate  name  because  he  left  out 
the  word  **new/'  Even  though  the  technicality  were 
availing  yet  as  appellant  then  and  there  made  an  ab- 
solute refusal  to  deliver  the  goods  except  on  a  replevin, 
appellee  was  excused  from  the  necessity  of  any  further 
demand  before  bringing  suit. 

The  point  as  to  the  want  of  a  declaration  is  that 
the  suit  being  one  of  the  first  class  cannot  be  prose- 
cuted without  such  pleading.  The  Municipal  Court 
has  the  power  to  adopt  rules  prescribing  the  same 
practice  in  first-class  as  in  fourth-class  cases  (Munic- 
ipal Court  Act,  sec.  28,  par.  9,  J.  &  A.  T[  3340) ,  and  in 
the  latter  class  a  case  of  this  character  may  be  prose- 
cuted on  the  afiidavit  (Id.,  sec.  48,  J.  &  A.  §  3360). 
Its  rules  are  not  before  us  but,  indulging  the  presump- 
tion of  regularity  of  procedure  and  that  the  court  ob- 
served its  rules,  we  should  assume  until  the  contrary 
is  shown  that  they  authorized  prosecution  of  the  suit 
without  a  declaration.  This  is  not  in  conflict  with  Gil- 
man  V.  Chicago  Rys.  Co.,  268  111.  305,  which  expressly 
stated  (p.  310)  that  the  decision  had  no  application  to 
cases  arising  under  section  48  of  said  act. 

As  to  the  alleged  sale  relied  on  for  a  defense,  we 
think  the  court  was  fully  justified  in  questioning  the 
good  faith  of  the  parties  thereto.  Their  cross-exam- 
ination developed  so  many  suspicious  and  unnatural 
circumstances  as  to  render  the  evidence  of  a  sale  not 
reasonably  convincing. 

The  Bender  Company  was  appellee's  local  agent. 
Under  the  contract  it  was  to  return  the  cars  to  ap- 
pellee March  1, 1914,  if  unsold.  On  April  7th,  appellee 
called  for  their  return  if  not  sold.  April  25th  it  again 
wrote  said  company  for  returns,  and,  if  the  cars  were 
sold,  for  the  proceeds.  Later  in  the  month  its  agent 
personally  called  on  Bender  for  information.  He  re- 
fused to  give  any,  and  referred  the  agent  to  the  com- 
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pany's  attorney.  A  few  days  previous,  on  April  21st, 
Bender  had  personally  negotiated  the  sale  in  question. 
He  claimed  at  the  trial  that  appellant  owed  his  com- 
pany a  balance  on  account.  Their  relations  were 
evidently  strained. 

The  cars  were  listed  to  his  company  at  $3,400.  The 
alleged  sale  was  to  his  sister-in-law  at  $2,500.  While 
overy  formality  of  a  sale  was  scrupulously  observed 
the  extreme  care  in  that  respect  furnished  additional 
reasons  under  attending  circumstances  for  suspecting 
its  genuineness.  They  lived  in  the  same  house.  Yet 
claiming  no  previous  conversation  with  him  on  the  sub- 
ject, without  having  owned  an  automobile,  with  little 
if  any  practical  knowledge  of  one,  without  inquiry  into 
their  merits  or  values,  she  at  this  particular  juncture 
of  strained  relations  steps  into  the  oflSce  of  her  broth- 
er-in-law, and  without  any  of  the  usual  preliminaries 
of  a  business  transaction  makes  him  an  offer  of  $2,500 
for  the  cars  which  he  immediately  accepts,  and  forth- 
with he  becomes  her  agent  in  placing  them  in  storage 
and  trying  to  sell  them.  We  need  not  follow  into  their 
unconvincing  explanations  of  this  unusual  proceeding. 
It  is  true,  as  claimed  by  appellant,  that  mere  suspicion 
will  not  usually,  if  ever,  justify  the  rejection  of  un- 
contradicted and  unimpeached  evidence  of  a  satisfac- 
tory character.  But  the  circumstances  under  which 
a  transaction  is  entered  into  are  frequently  more  per- 
suasive in  their  import  than  the  bare  acts  constituting 
it.  They  may  of  themselves  be  sufficient  to  impeacli 
its  good  faith.  Those  in  this  case  seemingly  posses- 
so  many  earmarks  of  a  purely  artificial  transaction  as 
to  have  rendered  the  evidence  of  the  sale  unsatisfac 
tory  and  therefore  not  reasonably  convincing  to  the 
court.  We  see  no  good  reason  for  disturbing  its  find- 
ing.   Hence  the  judgment  will  be  affirmed. 

Affirmed. 
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White  Brass  Cast.  Co.  v.  Automatic  Rec.  Safe  Co.,  198  111.  App.  425. 

White  Brass  Castings  Company,  Appellee,  y.  Automatic 
Seeordlng  Safe  Company,  Appellant. 

Gen.  No.  31,876.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hosfa  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Reversed  and  Judgment  for  appellee  for 
$3^19.93.  Opinion  filed  March  28,  1916.  Rehearing  denied  April 
10,  1916.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

Statement  of  the  Case. 

Action  by  White  Brass  Castings  CompaBy,  plaintiff, 
against  Automatic  Recording  Safe  Company,  defend- 
ant, for  value  of  merchandise  delivered  and  cash  paid 
out,  the  amount  claimed  as  due  on  account  being 
$6,193.92,  against  which  defendant  claimed  a  set-off 
of  over  $13,000.  From  a  judgment  in  favor  of  plaintiff 
for  $3,519.93,  defendant  appeals. 

Plaintiff  was  a  manufacturer  of  castings  and  de- 
fendant was  engaged  in  selling  '*  little  household  sav- 
ings banks,"  called  safes.  Under  arrangements  be- 
tween them  the  former  manufactured  the  parts  and 
assembled  them,  and  sent  monthly  bills  for  the  same, 
which  appear  to  have  been  paid  regularly  for  over  two 
years.  This  appeal  brought  up  for  review,  the  refusal 
of  the  court  to  allow  three  items  of  set-off,  (1)  one  for 
$300,  the  cost  of  '^fillers"  made  by  plaintiff,  and  de- 
livered and  charged  to  defendant  against  its  protest; 
(2)  one  for  $528.67,  the  aggregate  of  an  increased 
price  of  one-half  cent  charged  on  safes  made  and  furn- 
ished between  October  1,  1912  and  January  1,  1914; 
and  (3)  one  for  $10,285.92,  being  for  what  defendant 
called  an  overcharge  for  material  delivered  between 
April,  1910  and  September,  1913. 

Plaintiff  at  defendant's  request  made  a  written  prop- 
osition in  190J)  to  manufacture  the  parts  of  the  safe  at 
certain  specified  prices  which  does  not  appear  to  have 
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been  acted  on,  defendant's  secretary  testifying  that 
when  it  became  ready  to  arrange  with  plaintiff  to  do 
its  business,  the  latter  raised  its  price.  There  was  a 
futile  effort  to  hold  plaintiff  to  its  original  proposi- 
tion. The  subject  of  changed  prices  became  a  matter 
of  discussion  and  correspondence,  but  the  goods  were 
billed  and  accepted  at  the  changed  prices  up  to  the 
close  of  the  parties'  dealings,  and  were  paid  for  with- 
out protest  up  to  the  accruing  of  the  account  sued  on. 
It  is  the  difference  between  the  prices  contained  in  the 
proposition  of  1909  and  said  changed  prices  for  the 
material  furnished  that  constitutes  the  so-called  over- 
charges in  the  said  third  item. 

Dyrenfobth,  Lee,  Chritton  &  Wiles,  for  appellant; 
George  A.  Chritton,  of  counsel. 

John  C.  Farwell,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  EsTOPPEx,  §  65* — when  purchaser  of  goods  estopped  to  ques- 
tion validity  of  sale.  Where  a  seller  of  goods  raises  prices  to  the 
purchaser  above  those  contained  In  its  original  written  proposition, 
even  though  purchaser  may  have  been  embarrassed  thereby,  he  may 
not  by  TS'ay  of  set-off  in  a  suit  for  the  value  of  merchandise  deliv- 
ered, question  the  validity  of  the  contract,  especially  after  having 
given  plaintiff  orders  on  the  basis  of  the  new  prices  and  having 
paid  for  the  goods  billed  according  to  such  prices. 

2.  Account  stated,  §  3* — what  constitutes.  Where  orders  are 
given  on  the  basis  of  new  prices  without  any  binding  conditions, 
and  goods  are  paid  for  on  the  basis  of  such  prices,  the  accounts  be- 
come stated. 

3.  Payment,  §  42* — what  does  not  constitute  mistake  of  fact  a«- 
thorizing  suit  to  recover  money  paid.  Where  a  seller  of  goods  in- 
duces the  purchaser  to  accept  prices  on  exaggerated  statements  of 
cost  of  manufacture  and  materials,  but  the  actual  arrangement  is 
for  specified  prices  not  based  on  such  cost,  it  cannot  be  contended 
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by  way  of  set-off  in  an  action  for  the  value  of  goods  delivered,  that 
there  was  a  mistake  of  fact  whereby  the  right  arose  to  recover 
back  moDey  paid  under  such  mistake,  and  an  Item  claimed  by  de- 
fendant for  overcharges  is  properly  disallowed,  and  evidence  relating 
to  the  cost  of  material  and  manufacture  properly  rejected. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  v.  Walter  Speedy,  Plaintiff  in  Error. 

Gen.  No.  21,498. 

1.  Prostitution,  {  3a* — when  venue  properly  laid  in  information. 
Where  an  information  for  pandering  designates  the  State,  county 
and  city,  where  the  court  exercises  its  jurisdiction,  and  in  the  body 
thereof,  states  that  the  alleged  offense  was  committed  "at  the  City 
of  Chicago"  aforesaid,  the  venue  is  properly  laid. 

2.  Pbostitution,  §  3a* — when  place  where  offense  of  pandering 
committed  sufficiently  designated.  In  a  prosecution  for  pandering, 
the  particular  house  in  which  the  offense  was  committed  need  not  be 
designated  in  the  information,  but  it  is  a  matter  ck  proof  which 
could  have  been  limited  by  a  bill  of  particulars,  if  asked  for. 

3.  Prostitution,  §  3a* — when  information  charging  pandering 
sufficient.  An  information  for  pandering  under  Kurd's  Rev.  St., 
1913,  ch.  38,  par.  57g  (J.  &  A.  H  3863),  which  charges  substantially 
in  the  language  of  the  statute  that  defendant  did  by  means  enum- 
erated therein  "procure  a  female  inmate  for  a  house  of  prostitution," 
and  did  cause,  etc.,  "a  female  person  to  become  an  inmate"  of  such 
house,  and  by  promises,  etc.,  caused  "an  Inmate  *  *  *  to  remain 
therein  as  such  inmate"  and  did  by  fraud,  etc.,  procure  such  a  per- 
son "to  become  an  inmate  of  a  house  of  111  fame  and  to  enter  a  place 
in  which  prostitution  is  allowed  and  encouraged  within  the  State," 
and  did  "procure  a  female  person  to  come  into  this  State  for  the 
purpose  of  prostitution,"  states  several  acts,  each  of  which  consti- 
tutes the  offense  of  pandering,  and  they  are  not  inconsistent  or  re- 
pugnant, and  they  may  be  charged  in  one  count. 

4.  Prostitution,  §  3a* — when  information  for  pandering  not  bad 
on  account  of  duplicity.  The  offense  of  procuring  a  female  person 
to  come  into  this  State  for  the  purpose  of  prostitution  may  con- 
stitute a  distinct  transaction  from  causing  her  to  enter  a  house  of 
prostitution  or  to  remain  therein,  but  they  may  be  so  connected  as 
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to  constitute  but  different  phases  of  one  transaction,  and  there 
being  nothing  on  the  face  of  an  information  charging  such  several 
acts,  to  show  that  they  were  committed  at  different  times  or  were 
distinct  and  separate  offenses,  the  information  is  not  bad  on  ac- 
count of  duplicity. 

5.  Pbostitution,  §  4* — when  admission  of  evidence  as  to  Imng- 
ing  prostitute  into  the  State  prejudicial  error  on  prosecution  for 
pandering.  In  a  prosecution  for  pandering  where  it  was  charged 
both  that  defendant  caused  a  female  to  enter  a  house  of  prostitution 
and  that  he  Induced  her  to  come  into  the  State  for  the  purpose  of 
prostitution,  and  the  evidence  tended  t;o  show  that  matters  pertain- 
ing to  her  entry  took  place  in  the  latter  part  of  1914,  but  evidence 
relating  to  the  latter  charge  was  to  the  effect  that  defendant  sent 
for  her  in  1912  to  come  from  another  State  into  this  State,  held 
that  the  evidence  indicated  two  distinct  offenses  and  had  no  relation 
to  the  charge  actually  relied  on,  that  of  causing  a  female  person 
to  enter  a  house  of  prostitution,  and  in  view  of  conflicting  testi- 
mony, it  was  calculated  to  prejudice  defendant  with  the  Jury,  and 
that  the  admission  of  such  testimony,  over  defendant's  objection 
as  to  its  competency,  was  reversible  error,  especially  as  the  time 
was  not  within  the  statute  of  limitations,  the  information  having 
been  filed  in  April,  1915. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A.  Ma- 
HONET,  Judge;  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
March  28,  1916.     Rehearing  denied  April  10,  1916. 

F.  L.  Babnett,  for  plaintiflf  in  error. 
Maclay  Hoyne,  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Plaintiflf  in  error  was  convicted  in  the  Municipal 
Court  of  Chicago  on  an  information  charging  him  with 
violating  the  act  relating  to  pandering.  (Hurd's  Eev. 
St.  1913,  ch.  38;  par.  57g,  J.  &  A.  T[  3863.)  A  motion 
to  quash  was  overruled.  The  ruling  is  urged  as  error 
(1)  because  the  venue  was  not  properly  laid;  and  (2) 
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because  of  failure  to  designate  in  what  house  the  of- 
fense was  committed;  and  (3)  because  of  alleged 
duplicity. 

As  the  information  states  in  the  caption  thereof,  the 
vState,  county  and  city  where  the  court  exercises  its 
jurisdiction,  and  states  in  the  body  thereof  that  the 
alleged  offense  was  committed  *  *  at  the  city  of  Chicago 
aforesaid, '^  the  venue  was  properly  laid.  (Vol.  1, 
Bish.  New  Crim.  Proc.  sees.  377-379.) 

It  was  unnecessary  to  designate  in  what  particular 
house  the  offense  was  committed.  That  was  a  matter 
of  proof  which  could  have  been  limited  by  a  bill  of 
particulars  if  asked  for. 

The  information  is  in  one  count.  It  charges  sub- 
stantially in  the  language  of  the  act  that  the  defendant 
did  by  means  enumerated  therein  **  procure  a  female 
inmate  for  a  house  of  prostitution '*  and  did  cause,  etc., 
'*a  female  person  to  become  an  inmate"  of  such  a 
house,  and  by  promises,  etc.,  caused,  etc.,  '*an  inmate 
of  a  house  of  prostitution  to  remain  therein  as  such  in- 
mate" and  did  by  fraud,  etc.,  procure  such  a  person 
'*to  become  an  inmate  of  a  house  of  ill  fame  and  to 
enter  a  place  in  which  prostitution  is  allowed  and  en- 
couraged within  the  State,"  and  did  ** procure  a  female 
person  to  come  into  this  State  for  the  purpose  of  pros- 
titution." These  several  acts,  any  one  of  which  con- 
stitutes the  offense  of  pandering,  may  be  properly 
charged  in  one  count,  being  but  different  means  of 
committing  the  same  offense  and  effecting  the  single 
act  the  statute  aims  to  prevent,  namely  subjection  of 
a  female  to  the  life  of  prostitution.  Where  there  is 
but  one  offense  which  may  be  committed  in  different 
ways,  they  may  in  most  instances,  where  not  clearly 
repugnant,  be  charged  in  one  count,  and  proof  of  the 
offense  in  any  one  of  the  ways  will  sustain  the  allega- 
tion.    (Vol.  1,  Bish.  New  Crim.  Proc.  sec.  586.) 

There  is  no  inconsistency  or  repugnancy  between 
the  several  ways  so  alleged  by  which  the  offense  may 
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be  committed.  We  can  conceive  how  procuring  a  fe- 
male person  to  come  into  this  State  for  the  purpose  of 
prostitution  might  constitute  a  distinct  and  separate 
transaction  from  causing  her  to  enter  a  house  of  pros- 
titution or  to  remain  therein.  Nevertheless  they  might 
be  so  connected  as  to  constitute  but  different  phases  of 
one  transaction.  Together  or  separately  they  con- 
stitute but  one  cause  of  action,  are  embraced  in  the 
same  general  definition,  and  are  made  punishable  in 
the  same  manner.  There  being  nothing  on  the  face  of 
the  information  to  indicate  that  the  several  acts  were 
committed  at  different  times  or  were  distinct  and 
separate  offenses,  we  do  not  think  the  information  was 
bad  for  duplicity.  {Blemer  v.  People,  76  HI.  265 ;  State 
V.  Mattheivs,  42  Vt.  542;  Cornell  v.  State,  104  Wis. 
527;  United  States  v.  Fero,  18  Fed.  901;  State  v. 
Brady,  16  R.  I.  51 ;  Nicholas  v.  State,  23  Tex.  App,  317; 
22  Cyc.  376.) 

But  while  from  the  information  there  does  not  ap- 
pear to  have  been  two  distinct  offenses,  the  evidence 
indicated  the  contrary.  It  tended  to  show  that  the 
matters  pertaining  to  her  entry  into  a  house  of  pros- 
titution took  place  in  the  latter  part  of  1914.  That 
relating  to  the  charge  of  procuring  the  prosecuting 
witness  to  come  into  this  State  was  to  the  effect  that 
defendant  sent  for  her  in  1912  to  come  from  Tennessee 
into  this  State.  This  testimony  was  erroneously  ad- 
mitted over  defendant's  objection  to  its  competency, 
as*  the  time  was  not  within  the  period  of  the  statute 
of  limitations,  the  information  having  been  filed  in 
April,  1915.  The  testimony  on  that  subject  had  no 
relation  to  the  charge  actually  relied  on,  that  of  caus- 
ing a  female  person  to  enter  a  house  of  prostitution, 
and  in  view  of  the  conflicting  testimony  on  the  latter 
charge  was  calculated  to  prejudice  defendant  with  the 
jury.  For  aught  that  can  be  told  the  jury  may  have 
found  defendant  guilty  of  procuring  the  prosecuting 
witness  to  come  into  this  State  in  1912  for  the  pur- 
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pose  of  prostitution.  We  think  it  was  reversible  error 
to  admit  the  evidence.  Hence  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  y.  Thomas  Lyons,  Plaintiff  in  Error. 

Gen.  No.  21,624.    (Not  to  be  reported  in  full.) 

EiiTor  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
March  28,  1916. 

Statement  of  the  Case. 

Prosecntion  by  the  People  of  the  State  of  Illinois 
against  Thomas  Lyons,  defendant,  for  larceny  of  a  five 
dollar  treasury  note  of  the  United  States.  From  a 
judgment  against  him,  defendant  brings  error. 

Defendant  was  charged  on  information  with  larceny 
of  **one  United  States  of  America  Treasury  Note  of 
the  denomination  of  five  dollars  of  the  value  of  five 
dollars."  On  trial  before  a  jury  he  was  found  guilty 
as  charged  in  the  information,  on  the  evidence  of  the 
l)rosecuting  witness  that  the  property  taken  from  him 
was  **a  five  dollar  bill,"  without  further  evidence 
specifying  its  kind  or  character,  or  even  whether  the 
bill  of  that  denomination  was  money  of  the  United 
States  or  some  other  country. 

Louts  Greenberg  and  Thomas  H.  Mercer,  for  plain- 
tiff in  error. 

Maclay  Hoynb,  for  defendant  in  error;  Edward  E. 
Welson,  of  counsel. 
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Mr.  Justice  Babnbs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Labcent,  f  36* — when  evidence  intuHllcient  to  sustain  charge  of 
larceny  of  U.  8.  treasury  note.  Evidence  of  prosecutlns  witness 
that  defendant  took  "a  five  dollar  bill"  from  him  does  not  sopport 
charge  in  the  information  of  larceny  of  ''one  United  States  of  Amer- 
ica Treasury  Note  of  the  denomination  of  five  dollars  of  the  value 
of  five  dollars";  but  there  is  a  failure  to  prove  an  essential  aver- 
ment of  the  declaration. 


Dnane  J.  Babeoek  et  aL,  Appellees,  t.  William  C. 

Begelln  et  al.,  Appellants. 

Gen.  No.  20,890.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  A.  D. 
Webb,  Judge,  presiding.*  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  March  28,  1916. 

Statement  of  the  Case. 

Action  on  the  common  counts  by  Duane  J.  Babcock 
and  Grace  Babcock,  his  wife,  plaintiffs,  against  Will- 
iam C.  Regelin  and  William  Jensen,  defendants.  From 
a  judgment  for  $426.50  in  favor  of  plaintiffs,  defend- 
ants appeal. 

T.  F.  MoNAHAN,  for  appellants. 

A.  G.  Dicus,  for  appellees. 

Mb.  Justice  McGoobty  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Beeislon. 

1.  PsinciPAL  AND  AGENT,  f  9* — wheti  principal  hound  dy  acts  of 
agent.  By  permitting  another  to  hold  himself  out  to  the  world 
as  his  agent,  the  principal  adopts  his  acts,  and  will  be  held  bound 
to  the  person  who  gives  credit  thereafter  to  the  other  in  the  capac- 
ity of  his  agent 

2.  PsmciPAL  AND  AGENT,  f  8* — whcn  evidcncc  sufficient  to  estab- 
lish agency  to  collect  note  and  mortgage.  In  an  action  to  recover 
the  proceeds  of  a  note  and  mortgage  alleged  to  have  been  collected 
by  defendants'  agent,  evidence  held  sufficient  to  sustain  a  finding 
that  plaintiffs  were  justified  in  presuming  that  defendants'  salesman 
was  authorized  to  act  as  agent  of  defendants  in  collecting  the  pro- 
ceeds of  the  note  and  mortgage. 

3.  PuNciFAL  AND  AGENT,  f  246* — when  existence  of  agency  gues- 
turn  for  fury.  In  an  action  in  assumpsit  where  defendants'  salesman 
assumed  to  act  as  agent  of  defendants  in  the  matter  of  collecting 
the  proceeds  of  a  note  and  mortgage,  and  one  of  defendants  paid 
over  such  proceeds  to  such  salesman,  held  that  it  was  a  question 
for  the  jury  to  determine  whether  such  defendant  knew  that  such 
proceeds  belonged  to  plaintiffs. 

4.  PaiNCTPAL  AND  AGENT,  f  223* — whcn  plaintiff  relieved  of  bur- 
den of  proving  joint  liability  of  principal  and  agent.  Where  no 
affidavit  is  filed  in  an  action  of  assumpsit  denying  the  joint  liability 
of  a  principal  and  an  agent  for  the  proceeds  of  a  note  and  mortgage 
collected  by  the  agent  and  no  evidence  is  produced  disproving  same, 
under  Hurd's  Rev.  St,  ch.  110,  sec.  54  (J.  ft  A.  f  8591),  plaintiffs 
are  relieved  from  the  burden  of  proving  joint  liability  in  the  first 
instance. 

5.  Appeal  and  ebbos,  f  1468* — when  admission  of  irrelevant  evi- 
dence as  to  authority  of  agent  harmless  error.  In  an  action  to  re- 
cover the  proceeds  of  a  note  and  mortgage  given  as  part  of  the 
purchase  price  of  land  in  which  the  question  involved  was  the  au- 
thority of  a  salesman  of  defendants  to  act  for  defendants  in  col- 
lecting such  note  and  mortgage,  held  that  the  admission  of  letters 
signed  by  defendants'  salesman  and  written  more  than  a  year  prior 
to  the  time  when  the  note  and  mortgage  was  given  by  plaintiffs  to 
defendants'  salesman  for  collection,  and  which  merely  related  to  the 
sale  of  the  farm,  was  not  prejudicial  error. 

6.  Principal  and  agent,  f  8* — when  evidence  sufficient  to  show 
coXlectUm  of  note  and  m^ortgage  by  agent.  In  an  action  to  recover 
the  proceeds  of  a  note  and  mortgage  alleged  to  have  been  collected 
by  defendants'  agent  evidence  held  sufficient  to  establish  that  the 
note  and  mortgage  were  given  to  defendants'  agent  and  that  he 
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collected  the  proceeds  thereon,  it  appearing  that  such  agent  admitted 
that  he  had  received  such  note  and  mortgage  and  that  he  had 
sent  them  to  two  different  hanks  for  collection. 


The  People  of  the  State  of  Illinois  ex  rel.  Tillie  Wolf, 
Defendant  in  Error,  y.  John  Zinz,  Plaintiff  in 
Error. 

Gen.  No.  21,449.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Sabath. 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
Octoher  term,  1915.    Affirmed.    Opinion  filed  March  28,  1916. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Dlinois 
on  the  relation  of  Tillie  Wolf  against  John  Zinz,  de- 
fondant,  for  bastardy.  From  a  verdict  finding  defend- 
ant the  father  of  the  child  of  relatrix  and  judgment 
thereon,  defendant  brings  error. 

The  child  was  bom  on  December  23, 1914.  The  rela- 
trix testified  that  she  became  pregnant  during  April, 
1914;  that  she  had  sexual  intercourse  with  defendant 
on  the  first  Sunday  of  that  month,  and  about  four 
weeks  prior  thereto.  Defendant  testified  that  for  a 
period  of  time  prior  to  September  26,  1912,  he  sus- 
tained illicit  relations  with  the  relatrix,  but  did  not  see 
her  thereafter  until  May  6,  1914,  when  he  again  had 
sexual  intercourse  with  her.  There  was  evidence  tend- 
ing to  corroborate  the  testimony  of  relatrix. 

Saltiel  &  EossEN,  for  plaintiflF  in  error. 

Maclay  Hoyne,  for  defendant  in  error;  Edwabd  E. 
Wilson,  of  counsel. 
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Mr.  Justice  McGoorty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bastabds,  {  22* — when  evidence  sufficient  to  establish  case.  A 
prosecution  for  bastardy  is  not  a  criminal  proceeding,  and  it  is 
only  necessary  to  establish  such  case  by  a  preponderance  of  the  evi- 
dence. 

2.  Bastasds,  {  22* — when  evidence  sufficient  to  sustain  verdict 
as  to  parentage  of  dhild.  On  a  prosecution  for  bastardy,  evidence 
held  sufficient  to  sustain  the  verdict  finding  defendant  fatlier  of 
child  of  relatrix. 

3.  New  tbial,  {  79* — when  motion  for  new  trial  on  ground  of 
nxwly-discovered  evidence  properly  overruled.  Where  evidence  was 
known  to  defendant  before  the  trial  and  no  explanation  given  by  him 
to  explain  his  failure  to  offer  such  evidence  during  the  trial,  it  is 
not  error  to  overrule  a  motion  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence. 


The  People  of  the  State  of  Illinois  ex  rel.  Annie 
Jorczik,  Defendant  in  Error^  t.  George  Garines^ 
Plaintiff  in  Error. 

Gen.  No.  21,696.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
March  28,  1916. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois  on 
the  relation  of  Annie  Jorczik  against  George  Garines, 
defendant,  for  bastardy.  From  a  judgment  on  verdict 
finding  him  the  father  of  the  bastard  child  of  relatrix, 
defendant  brings  error. 

*8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
tople  and  section  number. 
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Tlie  relatrix  testified  on  direct  examination  that  she 
had  coition  with  defendant,  on  several  occasions,  own- 
mencing  June  11,  1914,  while  employed  in  a  Chinese 
restaurant  conducted  by  a  certain  Moy  Sing.  The  de- 
fendant was  employed  as  a  cook  in  another  restaurant 
on  the  first  floor  of  the  same  building  in  which  Moy 
Sing's  restaurant  was  situated,  and  continued  in  such 
employment  during  the  remainder  of  that  year. 

Defendant  testified  that  he  first  saw  complainant 
the  last  of  July,  1914,  and  commencing  August  2, 1914, 
that  he  accompanied  her  on  three  occasions  to  various 
places  of  amusement.  Defendant  denied  that  he,  at 
any  time,  had  illicit  relations  with  relatrix.  Moy  Sinj,' 
testified  that  he  did  not  pay  any  attention  as  to  whether 
the  relatrix  entered  his  employ  in  June  or  July,  1914. 
but,  according  to  his  best  recollection,  it  was  during  the 
first  two  weeks  of  July.  Two  of  defendant 's  witnesses, 
coemployees,  one  of  whom  commenced  work  there  June 
24, 1914,  the  other  July  23, 1914,  testified  that  they  first 
saw  complainant  during  the  last  days  of  July,  1914. 
Doctor  Leonard  S.  Wood  testified  that  he  attended  the 
relatrix  during  her  accouchment,  and  that  the  child  at 
birth  was  a  normal  child,  weighing  seven  and  one-half 
pounds,  who  took  nourishment  and  commenced  gain- 
ing weight  from  the  time  of  its  birth.  The  doctor 
further  testified  that  the  usual  period  of  gestation  is 
280  days.  There  was  no  evidence  offered  tending  to 
prove  that  the  birth  was  premature. 

Thomas  E.  Swanson,  for  plaintiff  in  error. 

Maclay  Hoyne,  for  defendant  in  error;  I&wik  N. 
Walkeb,  of  counsel. 

Mb.  Justice  McGoobty  delivered. the  opinion  of  the 
court. 
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The  People  v.  Wunsch,  198  III  App.  437.  , 

Abstract  of  the  Beclsioii. 

1.  Bastards,  §  22* — when  evidence  insufficient  to  e8taJ)lish  par- 
entage of  alleged  father.  In  a  prosecution  for  bastardy  where  the 
case  of  relatrix  rested  entirely  upon  her  unsupported  evidence,  held 
that  the  evidence  preponderated  in  favor  of  defendant,  it  appearing 
that  the  first  act  of  intercourse  with  defendant  according  to  relatrlx's 
testimony,  was  233  days  before  the  birth  of  the  child. 

2.  Bastabds,  §  20* — when  turden  of  proof  upon  mother  to  ihow 
that  child  prematurely  horn.  In  a  bastardy  prosecution  where  the 
testimony  of  relatrix  shows  that  the  first  act  of  intercourse  with 
defendant  was  233  days  before  the  birth  of  the  child,  the  burden  is 
upon  her  to  establish  by  a  preponderance  of  the  evidence  that  the 
child  was  of  premature  birth. 


The  People  of  the  State  of  Illinois  ex  reL  Tlllle 
Sehultz,  Defendant  in  Error,  t.  Theodore  Wunsch, 
Plaintiff  in  Error. 

Gen.  No.  21,781. 

1.  Abbbst,  §  5* — when  presumed  that  officer  arrested  defendant 
vAthin  his  jurisdiction.  It  will  be  presumed  that  the  police  officer 
executing  a  warrant  for  the  arrest  of  defendant  in  a  bastardy 
prosecution  in  the  Chicago  Municipal  Ck)urt  acted  strictly  within 
the  scope  of  his  authority  and  within  his  Jurisdiction,  and  that  the 
defendant  was  found  within  the  City  of  Chicago  when  arrested,  as 
provided  In  Kurd's  Rev.  St.,  ch.  37,  sec.  5Da  (J.  A  A.  IT  3364). 

2.  Bastabds,  §  12* — when  Municipal  Court  of  Chicago  jurisdiction 
of  prosecution  6y  nonresident  feynale  against  nonresident  male.  The  • 
burden  of  the  support  of  a  bastard  child  should  be  borne  by  the 
putative  father  and  not  by  the  public,  and  on  that  ground  a  non- 
resident female  may  prosecute  him  in  the  Municipal  Court  of  Chi- 
cago, within  the  jurisdiction  of  which  he  was  presumably  arrested, 
even  though  he  is  also  a  nonresident  and  the  child  was  bom  in 
New  Mexico. 

3.  Bastabds,  {  4* — what  is  nature  of  action.  A  bastardy  proceed- 
ing is  criminal  In  form,  although  the  proceeding  is  in  effect  civil. 

4.  Infants,  §  36* — when  guardian  ad  litem  should  not  te  ap- 
pointed.   A  guardian  ad  litem  should  not  be  appointed  for  a  minor 


*8ee  nilnols  Notes  DUrert,  Vols.  XI  to  XY,  and  ComiilatlTe  Quarterly,  lamo 
t«pie  aad  toctlon  number. 


438  Appellate  Courts  op  Illinois. 

The  People  v.  Wunsch,  198  111.  App.  437. 

defendant  in  a  bastardy  proceeding,  as  such  proceeding  is  criminal 
in  form. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Sabath, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  Octo- 
ber term,  1915.    Affirmed.    Opinion  filed  March  28,  1916. 

Cantwell  &  Smith,  for  plaintiff  in  error. 
Maclay  Hoynb,  for  defendant  in  error. 

Mb.  Justice  MoGoobty  delivered  the  opinion  of  the 
court. 

Theodore  Wunsch,  defendant  (plaintiff  in  error), 
was  found  by  the  court,  trial  by  jury  having  been 
waived,  to  be  the  father  of  the  bastard  child  of  which 
the  relatrix,  an  unmarried  woman,  was  delivered  on 
September  10, 1913,  and  judgment  entered  on  the  find- 
ing. 

Defendant  seeks  to  reverse  the  judgment  becanse 
the  relatrix  and  the  defendant  were  nonresidents  of 
Illinois.  Kelatrix  testified  that  she  became  impreg- 
nated at  Cedar  Eapids,  Iowa,  as  the  result  of  coition 
with  defendant,  in  December  1912,  and  that  the  child 
w^s  born  in  New  Mexico,  September  10,  1913. 

This  prosecution  was  commenced  in  the  Municipal 
Court  under  chapter  37,  sec.  50a,  page  743,  Hurd's 
Rev.  St.  1913  (J.  &  A.  If  3364),  which  is  in  part  as 
follows : 

*^  Whenever  an  unmarried  woman,  who  shall  be 
pregnant  or  delivered  of  a  child,  which  by  law  would 
be  deemed  a  bastard,  shall  file  in  the  Municipal  Court, 
if  she  be  pregnant,  or  so  delivered  in  the  city  of  Chi- 
cago or  the  person  accused  he  fownd  in  said  city  of 
Chicago,  her  complaint  in  writing  under  oath  or  af- 
finnation  accusing  a  person  of  being  the  father  of  such 
child,  the  court  shall  order  a  warrant  to  issue  against 
the  person  ro  accused  and  cause  him  to  be  brought 
forthwith  before  the  court.'' 
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The  bastardy  warrant  issued  by  the  Municipal  Court 
of  Chicago  showed  this  return : 

''Executed  this  writ  by  arresting  the  within  named 
Theodore  Wunsch,  and  bringing  his  body  into  court 
this  9th  day  of  August,  A.  D.  1915. 

Thos.  H.  Wabd, 
Police  oflScer  and  ex  oflScio  Bailiff." 

This  court  will  presume  that  the  oflScer  executing 
this  warrant  acted  strictly  within  the  scope  of  his 
authority  and  within  his  jurisdiction,  and  that  the  de- 
fendant was  found  within  the  City  of  Chicago  when 
arrested.    People  v.  Michael,  189  HI.  App.  495,  500. 

In  the  instant  case  the  child  was  begotten  and  de- 
livered outside  of  the  State  of  Illinois  and  both  of  the 
parties  were  nonresidents  at  the  time  of  the  prosecu- 
tion in  question.  The  statute  contains  no  express  lim- 
itation of  the  kind  insisted  upon.  This  statute  was 
enacted  in  the  interest  of  the  public,  having,  however, 
as  its  main  purpose,  to  compel  the  father  of  a  bastard 
child  to  bear  part  of  the  burden  of  its  support.  A 
nonresident  female  may  prosecute  the  putative  father 
in  the  courts  of  this  State.  Kolbe  v.  People,  85  HI.  336 ; 
Mings  v.  People,  111  111.  98.  The  fact  that  the  child 
was  bom  in  New  Mexico  does  not  exempt  the  defend- 
ant from  liability,  as  the  burden  of  its  support  should 
be  borne  by  the  putative  father  and  not  by  the  public. 

It  is  also  urged  that  the  judgment  should  be  re- 
versed because  no  guardian  ad  litem  was  appointed  by 
the  court.  In  such  a  case  as  this,  the  public  has  such 
an  interest  in  the  prosecution  and  the  support  of  the 
child  as  to  declare  or  treat  the  offense  as  a  misde- 
meanor, and  thus  enforce  the  judgment  by  imprison- 
ment until  the  order  is  complied  with  precisely  as  in 
cases  of  fines  recovered  for  misdemeanors,  or  similar 
offenses  against  the  public.  Holcomh  v.  People,  79 
HI.  409,  416.  This  is  a  statutory  proceeding.  There 
is  nothing  in  the  statute  or  common  law,  in  conform- 
ity with  which  criminal  trials  are  had  in  this  State, 
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requiring  a  different  procedure  when  the  defendant 
is  a  minor  from  that  in  other  cases.  Courts  wiU  al- 
ways be  careful  to  protect  the  substantial  rights  of 
infants  in  criminal  as  well  as  civil  cases,  but  guardians 
ad  litem  are  not  appointed  for  such  defendants  in  crim- 
inal cases  and  the  procedure  is  the  same  whether  the 
defendants  are  infants  or  adults.  Cutter  v.  People, 
184  m.  395,  396.  In  the  instant  case,  so  far  as  the 
arrest  and  trial  are  concerned,  the  form  is  criminal, 
though  the  proceeding  is  in  effect  civil,  and  therefore 
it  was  neither  necessary  nor  proper  for  the  court  to 
appoint  a  guardian  ad  litem  for  defendant.  The  de- 
fendant, who  was  nineteen  years  old  at  the  time  of  the 
trial,  did  not  deny  that  he  was  the  father  of  the  child. 
The  Municipal  Court  clearly  had  jurisdiction  of  the 
persons  and  the  subject-matter,  and  no  prejudicial 
error  having  been  committed,  the  judgment  of  the 
Municipal  Court  will  be  affirmed. 

Judgment  affirmed. 


Ellen  L.  Norton^  Defendant  in  Error,  y.  W.  J.  Peer, 

Plaintiff  in  Error. 

Gen.  No.  20,771.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
La  But,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.     Reversed.    Opinion  filed  April  10,  1916. 

Statement  of  the  Case. 

Action  by  Ellen  L.  Norton,  plaintiff,  against  W.  J. 
Peer,  defendant,  in  forcible  detainer  to  recover  posses- 
sion of  a  bam.  From  a  judgment  in  favor  of  plaintiff, 
defendant  brings  error. 

Plaintiff  was  the  owner  of  a  lot  on  which  was  a 
residence,  No.  4352  Calumet  avenne,  and  a  barn.    For 
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some  years  she  had  occupied  the  entire  premises  as 
her  home.  In  January,  1914,  she  made  a  written  lease 
to  defendant  of  premises  described  therein  as  ^  *  House 
known  as  4352  Calumet  Ave.,"  the  term  to  commence 
May  1, 1914,  and  expire  April  30,  1916.  Several  weeks 
before  the  term  began,  defendant  obtained  from  plain- 
tiff permission  to  take  immediate  possession  of  the 
bam,  and  plaintiff  removed  her  electric  car  therefrom 
and  delivered  the  bam  keys  to  defendant,  who  thereaf- 
ter occupied  it  with  his  motor  car.  It  also  appeared 
that  at  the  request  of  plaintiff's  agent  the  defendant 
paid  an  additional  insurance  premium  which  was  re- 
quired on  account  of  the  occupancy  of  the  bam  with  a 
gasoline  car.  There  were  also  provisions  in  the  lease 
which  indicated  that  all  the  buildings  on  the  lot  were 
included  in  the  demised  premises. 

WiLUAM  Friedman,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Me.  PBBsmiNG  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeision. 

Laitdlobd  and  tenant,  §  34* — when  lease  of  designated  house  con- 
strued as  including  ham  on  prenUses,  In  an  action  of  forcible 
detainer  by  a  landlord  against  a  tenant  to  recover  possession  of  a 
bam,  evidence  held  sufficient  to  establish  that  it  was  the  understand- 
ing between  lessor  and  lessee  that  the  premises  demised  should 
include  the  entire  lot  with  all  the  buildings  thereon,  the  court  taking 
the  character  of  the  neighborhood  into  consideration,  and  it  ap- 
pearing that  the  premises  were  described  in  the  lease  as  a  house 
known  as  a  certain  street  number,  that  defendant  obtained  per- 
mission from  plaintiff  to  take  immediate  possession  of  the  barn 
thereon  several  days  before  the  term  began,  that  plaintiff  removed 
her  electric  car  from  it,  that  defendant  occupied  it  with  his  gasoline 
car,  and  that  defendant  paid  an  additional  insurance  premium  re- 
quired on  account  of  the  presence  of  a  gasoline  car  in  the  bam. 

*8ee  niinols  Notes  Dlgeet,  Vols.  XI  to  XV,  and  Cmniilatlve  Quarterly,  lame 
tople  and  Mctlon  number. 
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Clara  C.  Hendrkkson,  Defendant  in  Error,  y.  Oscar  B. 
Hendrlckson,  Plaintiff  in  Error. 

Oen.  No.  21,455.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P.  Rai^ 
FEBTT,  Judge,  presiding.  Heard  in  this  court  at  the  October  term. 
1915.  Affirmed.  Opinion  filed  April  10,  1916.  Rehearing  denied 
April  24,  1916. 

Statement  of  the  Case. 

Action  by  Clara  C.  Hendrickson,  plaintiff,  against 
Oscar  E.  Hendrickson,  defendant,  on  a  judgment  note 
signed  by  defendant.  From  a  judgment  for  $334.08 
on  such  note  in  favor  of  plaintiff,  defendant  brings 
error. 

The  making  of  the  note  by  defendant,  who  Was  plain- 
tiff's husband,  and  the  delivery  to  her  was  not  denied. 
Defendant  contended  that  plaintiff  was  in  ill  health, 
and  upon  her  saying  **that  she  wanted  something  to 
protect  her  for  her  funeral  expenses,"  he  gave  the 
note  to  her  '  *  to  pacify  her. ' '  On  the  other  hand,  plain- 
tiff testified  that  the  consideration  for  the.  note  was 
money  which  she  had  loaned  to  the  defendant.  Her 
testimony  was  that  she  received  no  allowance  from 
her  husband  for  personal  expenses,  and  during  their 
married  life  she  had  worked  for  a  time  in  a  laundrv, 
had  kept  roomers,  that  she  had  received  from  a  daugh- 
ter payment  for  board  and  washing,  and  that  she  kept 
an  account  of  her  own  moneys  in  the  State  Bank  of 
Chicago;  that  it  was  from  her  own  money  thus  accu- 
mulated that  she  made  the  advances  to  her  husband,  who 
borrowed  the  money  for  the  purpose  of  buying  a  lot. 
It  also  appeared  that  when  she  was  married  she  had 
something  over  $200  of  her  own.  The  husband,  testi- 
fying, did  not  deny  that  he  received  this  money  from 
his  wife,  and  the  evidence  showed  that  the  amount  of 
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the  note  represented  only  a  portion  of  the  advances 
made  by  plaintiff  to  defendant. 

Albert  H.  Fry,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Husband  aitd  wife,  f  207* — when  evidence  sufficient  as  hosts 
for  action  by  vHfe  against  husband  on  judgment  note.  In  an  action 
on  judgment  note  by  a  wife  against  her  husband  alleged  to  have 
been  given  for  advances,  held  under  all  the  evidence  that  plaintiff 
was  entitled  to  maintain  her  action. 

2.  Husband  and  wife,  {  207* — when  wife  may  sue  husband  on 
contract.  Under  Kurd's  Rev.  St.,  ch.  68,  sees.  1,  8  (J.  ft  A.  Hlf  6138, 
6145),  In  force  July  1,  1874,  a  husband  or  wife  may  sue  the  other 
on  all  contracts  except  for  services  rendered  to  each  other. 

•See  Illinois  Notes  Dlsest,  YoU.  XI  to  XY,  and  Cumulative  Qnarterlj,  Bame 
tople  and  Mctlon  number. 
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Lila  MeDermott  et  al..  Heirs,  Defendants  in  Error,  y. 
Donald  K.  Hoops,  PlalntliT  in  Error. 

Oen.  No.  21,552.    (Not  to  be  reported  in  f  nil.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  George  J.  Cow- 
ing, Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1915. 
Affirmed.  Opinion  filed  April  10,  1916.  Rehearing  denied  April  24, 
1916. 

Statement  of  the  €ase. 

Action  by  Lila  McDermott  et  (U.,  heirs  at  law  of 
Hannah  M.  Conroy,  deceased,  against  Donald  K. 
Hoops,  defendant,  for  rent  of  premises  under  a  written 
lease  between  deceased  and  defendant.  From  a  judg- 
ment for  two  hundred  dollars  in  favor  of  plaintiffs, 
defendant  brings  error. 

Thompson  &  Hubbard,  for  plaintiff  in  error. 

H.  P.  TucHscHERER,  for  defendants  in  error. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Deeislon. 

1.  ExECUTOBS  AND  ADMINISTRATORS,  §  124* — When  hetrg  of  deceased 
lessor  may  hring  action  for  rent.  After  the  decease  of  lessor  his 
real  estate  passes  to  her  heirs  and  thereafter  they  are  entitled  to 
hring  suit  for  the  rent,  and  suit  need  not  be  brought  by  the  ad- 
ministrator. 

2.  Witnesses,  §  1127* — when  party  may  not  testify  as  to  transac- 
tions toith  deceased  person  against  heirs.  In  an  action  for  rent  by 
the  heirs  of  deceased  lessor,  where  it  is  conceded  by  plaintiffs  that 
if  defendant  were  present  he  would  testify  to  the  poor  condition 
of  the  heating  apparatus  In  the  house  and  to  other  matters  set 
out  in  his  affidavit  of  defense,  under  the  statute  on  evidence  and 
depositions,  Kurd's  Rev.  St.,  ch.  51,  sec.  2  (J.  A  A.  IT  5519),  held  that 
he  would  not  be  permitted  to  testify  to  such  facts  occurring  before 
the  death  of  lessor. 
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Anton  Klaus  et  al.^  Defendants  in  Error,  y.  J.  H.  Fliek 
Construetion  €ompany,  Plaintiff  in  Error. 

Gen.  No.  21,672, 

1.  Fraxtd,  f  115* — tohen  evidence  sufficient  to  sJwto  fraud  in  pro- 
curing  contract.  In  an  action  for  wages  by  laborers,  held  under  the 
evidence  that  contract  Interposed  as  a  defense  was  procured  by 
fraud,  it  appearing  that  plaintiffs  had  been  In  this  country  only  a 
short  time,  were  ignorant  of  English,  and  that  they  had  signed  a 
contract  which  made  them  subcontractors,  and  which  they  thought 
was  a  receipt  for  rubber  boots. 

2.  Masteb  and  servant,  §  65* — when  servant  may  recover  value 
of  services.  Where  a  contract  of  employment  Is  invalid  because 
it  was  obtained  by  fraud,  the  servant  is  entitled  to  recover  the  rea- 
sonable value  of  his  labor. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Harbt  M. 
Fisher,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Affirmed.  Opinion  filed  April  10,  1916.  Rehearing  denied 
April  24,  1916, 

Eddy,  Wetten  &  Pegler,  for  plaintiff  in  error ;  Jas- 
per F.  EoMMBL,  of  counsel. 

Charles  P.  Schwartz  and  H.  J.  Friedman,  for  de- 
fendants in  error. 

Mr.  Presiding  Justice  McSurbly  delivered  the  opin- 
ion of  the  court. 

Plaintiffs,  eight  in  number,  brought  suit  for  the 
value  of  their  services  as  laborers  while  employed  by 
defendant.  Upon  trial  the  jury  returned  a  verdict 
against  defendant  for  $325,  upon  which  judgment  was 
entered.  Defendant  seeks  to  have  this  judgment  re- 
versed. No  briefs  have  been  filed  or  arguments  made 
in  this  court  on  behalf  of  plaintiffs. 

The  defendant  is  engaged  in  general  railroad  con- 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV.  and  Comabitlve  quartorij,  game 
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tracting.  At  the  time  in  question  it  was  engaged  in 
grading  the  right  of  way  of  the  Chicago,  Milwaukee 
&  St.  Paul  Eailway  Company  in  Wisconsin.  Through 
an  employment  agency  in  Chicago  plaintiffs  were  sent 
to  the  place  of  this  work.  Before  commencing  work 
these  laborers  were  asked  to  sign  a  contract,  which 
apparently  was  signed  by  each  of  them.  This  con- 
tract is  now  interposed  as  a  defense.  We  have  in- 
spected the  original  contract  as  it  appears  in  the 
record.  It  fills  a  page  of  legal  cap  and  is  typewritten 
in  half  space.  There  are  also  interlineations  and  in- 
sertions made  with  pen  and  ink  in  various  places.  It 
lias  been  difficult  for  this  court  to  understand  parts  of 
it,  or  even  to  read  all  of  some  of  its  provisions.  In 
its  general  scheme  it  seems  to  be  an  attempt  to  fix 
ui)on  each  laborer  the  character  of  a  subcontractor, 
with  conditions  that  he  -should  receive  no  pay  for  his 
work  until  the  engineer  of  the  Railway  Company 
sliould  in  writing  approve  the  work  of  all  the  so-called 
subcontractors.  It  also  contemplates  that  from  the 
laborers'  pay  should  be  deducted  rent  of  cars,  track 
and  tools,  and  these  must  be  returned  in  as  good  con- 
dition as  when  furnished,  and  if  not  the  laborers  were 
to  be  charged  for  their  full  value.  There  is  also  a 
provision  written  with  pen  and  ink  which  is  not  wholly 
legible,  but  it  seems  to  obligate  the  laborers  to  assume 
the  cost  of  constructing  a  camp  and  open  roads,  and 
other  work  done  before  they  arrived  at  this  place. 

These  laborers  were  born  in  foreign  countries,  most 
if  not  all  in  Bohemia.  They  had  been  in  this  country 
only  a  short  time,  and  worked  as  hand  laborers  at 
track  work.  They  were  ignorant  of  English.  Some  of 
them  testified  that  when  the  contract  was  presented 
they  were  told  that  it  was  a  receipt  for  rubber  boots 
wlii(.'li  were  given  them.  None  of  them  understood 
wliat  in  fact  they  were  signing. 

From  these  facts,  with  other  circumstances,  the  jury 
were  at  liberty  to  conclude  that  the  signing  of  the 
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contract  was  procured  by  fraud.  From  tlie  verdict 
it  is  evident  that  the  jury  were  of  that  opinion,  and 
with  this  conclusion  this  court  without  hesitation  is 
in  accord.  The  mere  statement  of  the  facts  impels  to 
this  conclusion.  The  contract,  procured  by  fraud  in 
fact,  is  invalid,  and  therefore  falls  from  the  case. 

Objections  are  made  to  the  rulings  of  the  court  upon 
the  introduction  of  testimony  and  to  the  instructions 
to  the  jury,  but  errors  in  this  respect,  if  any,  are  not  of 
suflBcient  importance  to  require  a  reversal.  Other 
points  urged  by  counsel  for  defendant  do  not  persuade 
us. 

Plaintiffs  were  entitled  to  recover  the  reasonable 
value  of  their  labor.  The  evidence  justifies  the  amount 
returned  by  the  verdict.  The  judgment  is  right  and 
is  affirmed. 

Affirmed. 


William  F.  Schnman,  Plaintiff  In  Error,  t.  Chicago 
Railways  Company,  Defendant  in  Error. 

Gen.  Xo.  21,652.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John  A. 
DowDALL,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.     Affirmed.     Opinion  filed  April  10,  1916. 

• 

Statement  of  the  Case. 

Action  by  William  F.  Schuman,  plaintiff,  against 
Chicago  Railways  Company,  defendant,  on  account  of 
injuries  sustained  by  him  through  the  sudden  starting 
of  one  of  defendant's  cars  when  he  was  alighting, 
whereby  he  was  injured.  From  a  judgment  in  favor 
of  defendant,  plaintiff  brings  error. 
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G.  M.  Peters,  for  plaintiff  in  error. 

Charles  L.  Mahony  and  Frank  L.  Kribtb,  for  de- 
fendant in  error ;  W.  W.  Gurley  and  J.  B.  Guiluams, 
of  counsel. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion o£  the  court. 

Abstract  of  the  Decision. 

1.  Cabbiebs,  §  476^ — when  evidence  sufficient  to  8U4t(Un  jMing 
that  street  railroad  not  guilty  of  negligence  in  suddenly  starting 
car.  In  an  action  by  a  street  car  passenger  for  damages  for  pe^ 
sonal  injuries  alleged  to  be  due  to  the  starting  of  one  of  defendant's 
cars  while  plaintiff  was  attempting  to  alight  therefrom,  eTldenoe 
held  sufficient  to  sustain  a  finding  that  defendant  was  not  guilty 
of  negligence,  there  being  abundant  evidence  that  the  car  made 
only  one  stop  for  plaintiff  to  alight  and  remained  standing  until 
some  time  after  the  accident  occurred. 

2.  Appeal  and  error,  §  1241* — when  party  may  not  complain  thai 
instruction  inapplicable  to  issues,  A  party  to  an  action  cannot  com- 
plain that  an  instruction  on  contributory  negligence,  given  at  the 
request  of  the  adverse  party,  is  inapplicable  to  the  Issues  on  the 
ground  that  there  is  no  negligence  in  the  case,  where  the  court  gave 
another  Instruction  on  such  subject  at  his  request 

•See  nilnoia  Notes  Digest,  Vols.  XI  to  XT,  and  Ciimiil»ttTe  Qoarlerlj,  mm» 
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Anna  Kleinsehrodt,  Defendant  in  Error^  y.  John  Han- 
cock Mntnal  Life  Insurance  Company^  Plaintiff 
in  Error. 

Gen.  No.  Sl,700. 

Iif8X7BA.NCB|  —  When  provision  of  policy  limiting  the  amount  of 
total  in»urance  recoverable  on  life  of  child  valid*  A  provision  in 
a  life  insurance  policy  limiting  the  right  of  recovery  on  all  policies 
on  the  life  of  a  child  to  a  specified  sum,  presumably  only  enough 
to  adequately  cover  expenses  of  the  last  illness  and  burial,  held 
valid  so  as  to  prevent  recovery  on  such  a  policy  where  the  bene- 
ficiaries had  already  recovered  on  other  policies  a  sum  equal  to  the 
amount  limited  by  the  policy. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Abthub  J. 
Gbat,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Reversed  and  Judgment  here.    Opinion  filed  April  10,  1916. 

Charles  H.  Bitrbas,  for  plaintiff  in  error. 
LiTziKGER;  McGuBN  &  Beid,  for  defendant  in  error. 

Mb.  Presiding  Jitstiob  MoSurbly  delivered  the  opin- 
ion of  the  court. 

Plaintiff  was  the  beneficiary  named  in  a  policy  for 
$125  issued  by  the  defendant  npon  the  life  of  Violet 
English,  a  child  fifteen  years  of  age.  Plaintiff  was 
no  kin  of  the  insured.  Upon  trial  the  court  gave  plain- 
tiff judgment  for  $125. 

This  judgment  cannot  stand.  The  policy  was  is- 
sued May  8,  1912,  and  the  insured  died  the  following 
year.  The  policy  contained  a  specific  provision  that 
the  total  amount  of  insurance  on  the  life  of  the  in- 
sured, issued  upon  the  application  of  any  other  person 
than  the  insured,  including  this  policy,  and  in  all  other 
companies  and  societies,  should  not  under  any  circum- 
stances exceed  $520.    In  the  ''table  of  ages"  the  limit 

•See  nilnele  Notee  Divert,  Volt.  XI  to  XT.  and  CvmiilAttve  Qnarteriy. 
topic  Mid  leetion  Bomber. 
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of  insurance  was  placed  at  $520;  and  continuing  said 
policy  of  insurance  further  provides : 

*'If  other  policies  of  insurance  in  this  or  other  com- 
panies and  societies  are  in  force  at  the  time  of  death, 
the  amount  payable  under  this  policy  shall  not  be 
greater  than  the  excess  of  the  amount  specified  in  above 
table,  under  age  at  death,  over  the  total  amount  pay- 
able under  all  other  policies  by  whomsoever  issuisd. 

'*  Should  the  amount  otherwise  payable  hereunder  be 
reduced  through  operation  of  the  preceding  clause,  the 
Company  will  refund  a  proportionate  part  of  the  pre- 
miums paid  hereunder,  and  if  for  the  same  reason, 
there  should  be  no  amount  payable  hereunder  the  Com- 
pany will  refund  the  full  amount  of  premiums  paid." 

It  was  shown  by  the  evidence  that  on  October  16, 
1911,  the  Prudential  Insurance  Company  of  America 
issued  its  policy  of  insurance  on  the  life  5f  said  Violet 
English  in  the  sum  of  $375,  in  which  Anna  Klein- 
schrodt,  plaintiff  herein,  was  named  beneficiary,  and 
that  after  the  death  of  said  insured  the  amount  of  this 
policy,  namely  $375,  was  paid  to  Anna  Kleinschrodt, 
and  that  she  is  the  same  person  who  is  claiming  under 
the  policy  in  the  present  case. 

It  was  also  shown  that  on  December  13,  1911,  this 
same  defendant  company,  John  Hancock  Mutual  Life 
Insurance  Company,  issued  another  policy  on  the  life 
of  Violet  English  for  the  sum  of  $336,  and  that  said 
Anna  Kleinschrodt  was  the  beneficiary  in  said  policy, 
although  the  beneficiary  in  that  policy  was  subse- 
quently changed  to  Helena  Starr;  that  the  John  Han- 
cock Mutual  Life  Insurance  Company  paid  to  Helena 
Starr  upon  its  prior  policy  the  sum  of  $145,  so  that 
there  has  l)een  paid  upon  tliese  two  i)olicies  the  total 
sum  of  $520,  which  is  the  limit  of  insurance  permitted 
to  be  carried  upon  the  insured's  life.  Under  the  pro- 
visions of  the  instant  policy  no  more  insurance  can 
be  collected. 

No  good  reason  appears  for  not  enforcing  this  pro- 
vision to  limit  the  amount  of  insurance ;  rather  reason 
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and  judgment  support  a  policy  that  tends  to  curb  ex- 
cessive insurance  on  the  life  of  children.  We  discern 
no  reason  for  such  insurance  to  an  amount  more  than 
is  necessary  for  expenses  during  the  last  illness  and 
for  burial. 

For  the  reasons  above  indicated  we  are  of  the  opin- 
ion that  there  can  be  no  recovery,  and  the  judgment  is 
reversed  and  judgment  of  ml  capiat  will  be  entered  in 
this  court. 

Judgment  reversed  and  judgment  here. 


The  People  of  the  State  of  Illinois  ex  rel.  Harry  H. 
Hammerschleg,  Defendant  in  Error,  y.  City  of 
Chicago  et  al..  Plaintiffs  in  Error. 

Gen.  No.  21,795.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Clabencb 
N.  GooDWiTv,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Reversed  and  remanded  with  directions.  Opinion  filed 
April  10,  1916. 

Statement  of  the  Case. 

Petition  for  mandamus  by  the  People  of  the  State 
of  Illinois  on  the  relation  of  Harry  H.  Hammerschleg 
against  the  City  of  Chicago  et  al.,  respondents.  From 
a  judgment  in  favor  of  relator,  defendants  bring  error. 

Petitioner  filed  his  amended  petition  for  a  writ  of 
mandamus  to  compel  the  City  of  Chicago,  the  civil 
service  commissioners,  the  fire  marshal  and  the  city 
comptroller  to  place  his  name  on  the  roster  of  the  fire 
department  and  upon  the  fire  department  pay  roll  of 
the  City  of  Chicago  as  a  pipeman,  with  the  right  to 
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enter  upon  his  duties  as  pipeman  and  receive  the  sal- 
ary therefor  as  he  had  prior  to  his  removal  from  the 
service  on  or  about  July  25,  1908.  To  this  amended 
petition  a  general  demurrer  was  filed  and  overruled. 
Bespondents  elected  to  stand  by  the  demurrer^  and 
judgment  was  rendered  that  a  writ  of  mandamus  issue. 

Samuel  A.  Ettelsok,  for  plaintiffs  in  error;  Boy 
S.  Gaskill,  of  counsel. 

Fulton,  Gabby  &  Dbutsohhan,  for  defendant  in 
error. 

Mb.  Pbesiding  Justice  McSxtbely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Mandamus,  §  1* — wfien  toill  not  lie.  Mandamus  will  not  issue 
unless  the  party  applying  for  it  shows  a  right  which  is  clear  and 
undeniable. 

2.  Civil  sebyice,  f  27* — %Dhen  petition  in  mandamtu  to  compel 
reinstatement  of  pipeman  in  fire  department  insufflcient,  A  petition 
for  mandamus  for  the  reinstatement  of  petitioner  in  the  c^ce  of 
pipeman  In  the  fire  department  of  the  City  of  Chicago,  whidi  al- 
leges the  passage  of  a  city  ordinance  creating  such  fire  department 
and  describes  such  ordinance  in  the  petition  as  proriding  that  the 
fire  department  shall  include  "such  numbers  of  *  *  *  pipemen 
*  *  *  and  employees  as  the  city  council  may  by  ordinance  pro- 
vide/' is  insufficient  as  such  ordinance  contemplates  a  further  or- 
dinance by  the  city  establishing  the  number  of  pipemen  in  the  fire 
department,  and  such  latter  ordinance  should  be  pleaded. 

3.  Civil  sebvice,  —  what  does  not  constitute  establishment  of 
an  office.  The  fact  that  the  civil  service  commission  establishes  a 
classification  of  offices  and  places  of  employment  does  not  establish 
the  office  Itself. 

4.  Civil  sebvice,  f  27* — when  petition  of  mandamus  to  compel 
reinstatement  of  pipeman  in  fire  department  insufficient.  Where 
petitioner  for  mandamus  for  reinstatement  to  the  office  of  pipeman 
in  the  Chicago  fire  department  alleged  his  discharge  by  the  chief  of 
such  department  but  failed  to  all^e  in  what  manner  the  chief  did 
not  comply  with  provisions  of  the  civil  service  act  and  civil  service 
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rules,  providing  that  original  appointments  shall  be  on  probation  for 
a  period  of  six  months,  and  that  if  any  probationer,  upon  fair  test, 
shall  be  found  incompetent  or  unqualified  to  perform  the  duties  of 
the  position,  the  appointing  officer  shall  so  certify  to  the  commis- 
sion, and  the  head  of  the  department  may,  with  the  consent  of  the 
commission,  discharge  him  upon  assigning  in  writing  his  reasons, 
held  that  the  petition  was  insufficient 


Matensz  Ozeeh^  Appellee,  t.  International  Haryester 
Company  of  New  Jersey,  Appellant. 

Gen.  No.  Sl,822.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon«  Clar- 
ence N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Affirmed.  Opinion  filed  April  10,  1916.  Re> 
hearing  denied  April  24,  1916. 

Statement  of  the  Case. 

Action  by  Matensz  Ozech,  plaintiff,  against  Inter- 
national Harvester  Company  of  New  Jersey,  defend- 
ant, for  damages  caused  by  injuries  sustained  through 
an  explosion  in  a  small  foundry  connected  with  de- 
fendant's plant.  Prom  a  verdict  and  judgment  for 
$1,250  in  favor  of  plaintiff,  defendant  appeals. 

The  cupola  or  furnace  in  the  foundry  was  cylin- 
drical in  shape,  four  feet  in  diameter,  resting  on  four 
legs  which  were  about  five  feet  high,  standing  on  a 
concrete  foundation.  The  upper  part  of  the  cupola 
extended  through  the  roof.  The  bottom  consisted  of 
two  semicircular  steel  doors  which  when  closed  were 
kept  to  place  by  two  steel  props ;  when  closed  the  con- 
tents of  the  cupola  were  retained;  when  open  the 
contents  dropped  out.  The  cupola  was  loaded  with 
alternate  layers  of  iron  and  coke  from  a  second  floor, 
which  was  called  the  charging  platform,  occasionally 
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the  iron  in  the  cnpola  did  not  melt  to  the  proper  con- 
sistency. When  this  happened  it  was  necessary  to 
open  the  bottom  doors  and  allow  the  mass  to  drop  out ; 
otherwise  it  would  grow  cold  and  solidify,  and  then 
could  not  be  removed  without  destroying  the  cupola. 

Upon  this  occasion  the  iron  was  not  sufficiently  mol- 
ten,'and  the  foreman  concluded  to  empty  the  cupola. 
As  the  operation  is  attended  with  danger,  he  first 
ordered  the  laborers,  including  plaintiff,  who  was  on 
the  charging  platform,  to  leave  the  building,  and  then 
directed  a  man,  called  the  cupola  tender,  to  open  the 
bottom  doors.  This  man,  with  a  long  rod,  knocked 
out  the  props,  the  doors  swung  open,  and  the  mass 
of  iron  in  varying  stages  of  liquefaction,  with  coke  in 
various  stages  of  combustion,  dropped  upon  the  founda- 
tion under  the  cupola.  What  is  described  as  "a  ter- 
rific explosion"  ensued.  Parts  of  the  brick  walls  of 
the  foundry  were  demolished  and  the  building  prac- 
tically wrecked.  Three  men  were  killed.  Plaintiff 
stated  that  upon  receiving  orders  to  leave  the  build- 
ing he  went  from  the  charging  platform  by  an  elevator 
and  had  reached  the  ground  floor  and  ''was  hardly 
able  to  take  a  step  "when  the  explosion  occurred.  He 
was  blown  through  the  doors  and  underneath  a  freight 
car  standing  about  fifteen  feet  from  the  building. 
Some  witnesses  placed  plaintiff  just  outside  the  build- 
ing at  the  instant  of  the  explosion. 

Plaintiff  alleged  and  introduced  evidence  tending  to 
prove  that  the  hot  contents  of  the  cupola  fell  into  water 
or  on  a  damp  place  present  around  the  legs  of  the 
cupola,  and  witnesses  testified  that  this  contact  of 
molten  iron  with  water  not  in  sufficient  quantity  to 
cover  it  would  cause  an  explosion.  Defendant  ascribed 
the  explosion  to  a  rush  of  gas  into  a  ''pocket"  formed 
by  a  partition  and  the  floor  of  the  charging  platform, 
and  the  ignition  of  this  gas  by  the  hot  metal  and  the 
flaming  coke.  Defendant  argued  that  its  explanation 
was  established  by  the  greater  weight  of  the  evidence, 
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and  therefore  plaintiff's  allegations  as  laid  in  his  dec- 
laration had  failed  of  proof,  and  ience  he  could  not 
recover. 

The  following  instructions  requested  by  defendant 
were  refused: 

''You  are  further  instructed  by  the  court  that  if 
you  believe  from  the  evidence  that  the  explosion  in 
question  was  caused  by  gases  formed  within  the  fur- 
nace and  liberated  and  ignited  at  the  time  the  molten 
metal  was  dumped  upon  the  ground,  and  not  by  reason 
of  the  molten  metal  coming  in  contact  with  the  water 
in  question,  then  the  plaintiff  cannot  recover,  for  the 
reason  that  the  plaintiff  does  not  claim  in  his  declara- 
tion the  explosion  to  have  been  due  to  any  other  cause 
than  the  contact  of  the  molten  metal  with  the  water. 
Before  the  plaintiff  can  recover  he  must  prove  the  ex- 
plosion to  have  occurred  in  the  maimer  and  for  the 
reasons  stated  in  his  declaration  and  not  in  any  other 
manner  whatever. ' ' 

''You  are  instructed  by  the  court  that  before  the 
plaintiff  can  recover  in  this  case  he  must  prove  by  a 
preponderance  or  greater  weight  of  the  evidence  that 
he  actually  sustained  the  injuries  and  disabilities 
which  he  has  claimed  to  have  sustained,  and  that  stich 
injuries  were  the  direct  and  proximate  result  of  an 
explosion  caused  by  the  molten  metal  from  the  furnace 
coming  in  contact  with  water  alleged  to  have  been  on 
the  ground  under  the  furnace ;  and  if  you  believe  from 
the  evidence  that  the  accident  or  explosion  was  due  to 
any  other  cause  than  said  molten  metal  coining  in  con- 
tact with  said  water  then  the  plaintiff  cannot  recover 
and  your  verdict  must  be  for  the  defendant." 

"You  are  instructed  by  the  court  that  before  the 
plaintiff  can  recover  in  this  case  he  must  prove  by  a 
preponderance  or  greater  weight  of  the  evidence  that 
he  actually  sustained  the  injuries  and  disabilities 
which  he  has  claimed  to  have  sustained,  and  that  such 
injuries  were  the  direct  and  proximate  result  of  an 
explosion  caused  by  the  molten  metal  from  the  furnace 
coming  in  contact  with  water  alleged  to  have  been  on 
the  ground  under  the  furnace ;  and  if  you  believe  from 
the  evidepce  that  the  accident  or  explosion  was  due 
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to  any  other  cause  than  said  molten  metal  coming  in 
contact  with  said  water  then  the  plaintiff  cannot  re- 
cover and  your  verdict  must  be  for  the  defendant.'* 

David  A.  Obebaugh,  for  appellant;  Edoab  A.  Bak- 
CROFT,  of  counsel. 

S.  P.  DouTHABT  and  Feed  C.  Smith,  for  appellee; 
Louis  H.  Geiman,  of  counsel. 

Me.  Presiding  Justice  McSubelt  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  "Mastes  and  servant,  §  702* — when  evidence  sufficient  to  tiw- 
tain  finding  in  favor  of  servant  as  to  cause  of  explosion  in  foundry. 
Where  plaintiff  in  an  action  for  damagdb  for  personal  injuries 
claims  that  an  explosion  whereby  he  was  injured  in  defendant's 
foundry  was  caused  by  the  fall  of  molten  metal  and  coke  In  combus- 
tion from  a  cupola  into  water  or  a  damp  place  under  such  cupola 
and  defendant  claimed  that  such  explosion  was  not  so  caused  but 
ascribed  it  to  a  rush  of  gas  into  a  pocket  formed  by  the  floor  of  a 
charging  platform  and  a  partition  and  the  ignition  of  snch  gas  by 
the  hot  metal  and  flaming  coke,  and  it  appeared  that  there  was  con- 
flicting testimony  as  to  the  quantity  and  exact  location  of  water 
on  the  ground  around  or  under  the  cupola,  and  variant  views  of 
witnesses  concerning  the  respective  causal  theories  of  the  explo- 
sion, evidence  held  suf&cient  to  sustain  a  finding  that  plaintiff  had 
proved  his  claim  as  to  the  cause  of  explosion. 

2.  Masteb  and  SEBVAiTT,  f  831* — when  party  bound  hy  finding  of 
jury  on  requested  interroffatory.  Where  plaintiff  alleged  and  intro- 
duced evidence  to  the  effect  that  the  injuries  sustained  by  him  in 
defendant's  foundry  were  caused  by  an  explosion  resulting  from  the 
dumping  of  a  cupola  containing  molten  metal  and  burning  coke  into 
water,  and  where  on  defendant's  request  a  special  interrogatory 
was  given  to  the  Jury  whereby  they  were  asked  whether  the  ex- 
plosion was  so  caused,  to  which  the  Jury  answered  yes,  defendant 
was  conclusively  bound  by  this  finding,  he  having  made  no  motion 
to  set  it  aside,  and  there  being  no  assignment  of  error  in  that  re- 
gard. 

3.  Damages,  f  188* — when  evidence  sufficient  to  esta:blish  per- 
sonaJ  injuries  to  servant  in  foundry.    In  an  action  for  damages  for 
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personal  injuries  to  an  employee  in  a  foundry,  eyidence  held  suffi- 
cient to  establish  that  plaintiff  had  suffered  personal  injuries,  there 
being  eyidence  that  the  explosion  was  of  sufficient  force  to  wreck 
the  building,  and  medical  testimony  that  plaintiff  was  suffering 
from  a  dilation  of  the  heiCrt  and  an  injury  to  the  kidneys. 

4.  Damaobs,  §  115* — when  verdict  for  damages  far  personal  in- 
juries  not  excessive.  Injuries  sustained  by  a  workman  in  a  foundry 
explosion  resulting  from  dumping  of  hot  contents  of  a  cupola  into 
water,  held  to  justify  a  verdict  for  $1,250,  it  appearing  that  oon- 
Bida*able  shock  must  have  resulted  inasmuch  as  he  was  only  a  few 
feet  away  from  an  explosion  sufficiently  violent  to  wreck  a  brick 
building,  that  there  is  testimony  of  physicians  as  to  the  presence  of 
dilation  of  the  heart  and  injury  to  the  kidneys,  even  though  plain- 
tiff may  have  affected  to  be  In  more  physical  distress  than  is  war- 
ranted by  the  facts. 

5.  Master  avd  servant,  f  833* — when  refusal  of  instructions 
harmless  error.  The  refusal  to  give  instructions  requested  by  de^ 
fendant  in  an  action  by  a  foundry  employee  for  injuries  due  to  an 
explosion  from  molten  metal  striking  water  when  dumped  upon  the 
ground,  that  the  jury  must  find  defendant  not  guilty  if  they  found 
that  molten  metal  fell  into  the  water  and  irrespective  of  the  negli- 
gent order  which  caused  the  cupola  of  metal  to  be  dumped  before 
plaintiff  had  time  to  get  out  of  the  building,  held  harmless  error 
where  the  jury  in  answering  special  interrogatories  asked  by  de- 
fendant found  that  the  molten  metal  fell  into  the  water  and  caused 
the  explosion. 

6.  Affeai.  and  error,  §  1035* — when  improper  argument  or  con- 
dud  of  counsel  not  considered  on  review.  Alleged  improper  argu- 
ment or  conduct  of  counsel  will  not  be  considered  in  the  court  of 
review  where  defendant  does  not  assign  error  on  such  ground. 

*Se0  nilnols  NotM  DivMt,  Vol*.  XI  to  XV,  and  Cimiiil»tiTo  Qnartoilr,  lamo 
tople  and  Metlttn  namber. 
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John  P.  Kane,  Appellee,  t.  Indiana  Harbor  Belt  Bail- 
road  Company,  Appellant. 

Gen.  No.  21,869.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Sam- 
uel C.  Stouqh,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  10,  1916. 

Statement  of  the  Case. 

Action  by  John  P.  Kane,  Plaintiff,  against  Indiana 
Harbor  Belt  Railroad  Company,  defendant,  on  account 
of  injuries  sustained  by  plaintiff  in  a  fall  from  a  high 
platform  which  he  alleged  was  caused  by  negligence 
of  defendant  in  leaving  crushed  or  slush  ice  on  the 
platform,  causing  him  to  slip  and  fall.  From  a  ver- 
dict and  judgment  for  plaintiff,  defendant  appeds. 

The  platform  was  about  760  feet  long  and  16  feet 
wide.  It  was  a  ''double-decker''  with  a  sheet-iron  or 
tin  roof.  The  upper  deck  was  about  21  feet  from  the 
ground.  At  each  end  was  a  cluster  of  lights,  and  un- 
der instructions  these  were  lighted  only  when  icing 
cars.  Railroad  tracks  ran  parallel  to  this  platform 
on  both  sides.  Crushed  ice  was  prepared  in  the  ice 
house,  then  brought  over  the  platform  to  the  cars  and 
from  the  upper  deck  it  was  placed  in  cars  carrjdng 
beef  and  poultry.  One  crew  under  a  foreman  did  the 
work  in  daytime,  and  another  crew  at  nighttime. 
Orders  were  given  to  each  crew  when  the  work  was 
finished  to  clean  up  all  spilled  or  loose  ice.  Instruc- 
tions from  the  foreman  were  that  whenever  there  was 
any  slush  ice  or  solid  ice  spilled  on  the  platform  it 
must  be  immediately  picked  up,  placed  in  a  full  car 
that  might  be  standing  along  there ;  that  if  there  was 
no  full  car  standing  there  to  throw  it  into  one  empty; 
that  if  there  was  no  empty  car  there  to  shovel  it  off 
on  the  ground,  and  not  to  allow  it  to  lay  on  the  plat- 
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form.  In  February,  1912,  when  the  accident  occurred, 
plaintiff  did  clerical  work  around  the  ice  house,  as- 
sisted the  watchman  and  assisted  the  night  crew  in 
icing  cars.  Upon  the  night  of  the  accident  no  cars 
were  iced.  Plaintiff  was  assisting  the  watchman,  and 
in  the  performance  of  this  duty  he  walked  over  the 
top  platform  at  least  three  times  during  the  night  to 
pull  the  night  watchman's  clock  and  at  these  times  he 
walked  along  the  south  side  of  the  platform.  On  the 
next  trip,  which  was  his  last,  he  walked  along  the  north 
side,  and  stepped  into  slush  or  crushed  ice  which  had 
been  left  there  by  the  day  crew.  He  did  not  know  it 
was  there  and  on  account  of  the  darkness  did  not  see 
it.  It  caused  him  to  slip  and  he  fell  off  the  platform 
down  to  the  railroad  track,  receiving  severe  injuries. 
Only  once  during  the  seven  years  he  had  worked  there 
had  he  observed  any  slush  ice  left  on  the  platform  by 
the  other  crew;  the  instructions  to  remove  this  ice 
had  been  followed  with  only  one  exception  for  many 
years. 

Glbnnon,  Caby,  Walkee  &  Howe,  for  appellant; 
Sidney  C.  Mubkay,  of  counsel. 

Stedman  &  SoELKE,  for  appellee. 

Mb.  Presiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Master  and  sebvant,  §  682* — when  evidence  sufficient  to  sus- 
tain finding  t?iat  servant  was  employed  about  an  ice  house  and 
platform  used  in  icing  cars.  In  an  action  against  a  railroad  com- 
pany for  Injuries  received  by  an  assistant  watchman  as  a  result  of 
slipping  on  loose  ice  on  a  platform  used  in  loading  ice  in  refriger- 
ator cars,  held  that  the  jury  could  reasonably  believe  that  plaintiff 
was  employed  in  and  about  an  ice  house  and  icing  platform  used  for 
icing  cars. 


•See  Illinois  Notes  Digest,  Vols*  XI  to  XV,  and  CiuniilatlTe  Quarterly,  same 
topic  and  section  nnmber. 
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2.  Masteb  and  8EBVANT,  f  689* — when  evidence  sufficient  to  nu- 
tain  finding  tJiat  presence  of  ice  on  platform  used  in  icing  cars 
unusual.  In  an  action  against  a  railroad  company  by  an  as- 
sistant watchman  who  was  injured  while  on  a  tour  of  Inspection 
at  night  as  a  result  of  slipping  on  loose  ice  on  a  long  and  high  un- 
lighted  platform  used  in  icing  refrigerator  cars,  evidence  held 
sufficient  to  sustain  a  finding  that  the  presence  of  ice  on  the  plat* 
form  was  an  unusual  and  extraordinary  occurrence. 

3.  Masteb  akd  sebvant,  §  333* — when  assistant  railroad  watch- 
man does  not  assume  risk  of  injury  from  ice  on  platform  used  in 
icing  cars.  An  assistant  railroad  watchman  who  is  making  a  tour 
of  inspection  at  night,  and  in  the  course  of  his  duties,  passes  over  a 
high,  unlighted  platform  used  in  icing  refrigerator  cars,  does  not 
assume  the  risk  incident  to  the  presence  of  crushed  ice  at  such 
time,  it  appearing  that  such  presence  of  ice  is  unusual  and  extraor- 
dinary. 


Robert  F.  Snmmers,  Appellee  y.  James  W.  Hedenberg, 

Appellant. 

Gen.  No.  S2,011. 

1.  Vendob  and  PUBCHA8EB,  {  66* — whcn  provision  in  contract  for 
delivery  of  warranty  deed  modified.  A  provision  in  a  contract  for 
the  sale  of  real  estate  relative  to  a  warranty  deed  being  ready 
for  delivery,  held  modified  by  another  provision  that  it  should  be 
deposited  with  a  title  and  trust  company  after  the  first  two  pay- 
ments under  the  contract  had  been  so  deposited. 

2.  Appeal  and  ebbob,  f  367* — when  defense  not  raised  in  oiwioer 
unavailable  on  appeal.  Where  in  proceedings  in  equity  to  declare 
void  a  contract  for  the  sale  of  real  estate,  defendant  contended  for 
the  first  time  in  the  Appellate  Ck>urt  that  complainant  did  not  make 
proof  of  ownership,  and  did  not,  in  his  answer  deny  the  avorment 
of  ownership  in  the  bill  of  complaint,  held  the  defendant  could  not 
avail  himself  of  such  matter  of  defense. 

3.  Equiit,  f  166* — when  defendant  must  set  wU  nature  of  de- 
fense in  answer.  The  rule  in  chancery  is  that  a  defendant  is  bound 
to  apprise  the  complainant  by  his  answer  of  the  nature  of  the  de- 
fense he  intends  to  set  up,  and  the  defendant  cannot  avail  himself 

•8e«  lUlnolfl  Notes  Digest,  Vols.  XI  to  XY,  and  CumiilAthro  Qnartoilj. 
topic  and  ■ection  ■mnber. 
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of  any  matter  of  defense  which  is  not  stated  in  his  answer  even 
though  it  should  appear  in  the  evidence. 

4.  BQtTrrr,  f  431^ — when  point  not  rai$ed  before  matter  waived. 
A  point  which  Is  not  raised  before  the  master  hy  objection  or  ex- 
ception to  his  report  Is  waived. 

6.  Ck>nTBAOTS,  f  164* — tohen  parol  evidence  as  to  negotiations 
leading  to  land  contract  inadmisMle.  Where  a  contract  for  the 
■ale  of  lands  is  plain  and  unambiguous,  evidence  as  to  negotiations 
leading  up  to  it,  in  equity  proceedings  to  declare  same  forfeited,  is 
inadmlBsible  and  such  evidence  is  properly  disregarded  by  the  mas- 


6.  VE2n)OB  AND  PUBCHASER,  §  151* — whcn  tender  of  deed  excused 
^  faiiure  to  oomplp  ioith  contract.  Defendant's  repeated  failures 
to  comply  with  a  contract  whereby  he  had  agreed  to  purchase  real 
eetate  from  complainant,  held  to  amount  to  a  refusal  to  so  comply, 
whlcli«  under  the  terms  of  the  contract,  excused  complainant  from 
tendering  a  deed  to  defendant,  it  appearing  that  the  terms  of  the 
contract  obligated  him  to  pay  a  specified  sum  within  a  certain  period 
after  a  specified  date,  and  such  payment  was  repeatedly  demanded 
for  several  months  when  complainant  elected  to  declare  the  contract 
forfeited. 

7.  Yendob  and  fubchasbb,  §  67* — when  provision  in  contract  re- 
citing payment  as  earnest  money  construed  as  referring  to  payment 
on  purcTuue  price.  Provision  in  contract  for  sale  of  real  estate 
that  "said  purchaser  has  paid  $1,000  as  earnest  money  to  be  applied 
on  such  purchase  when  consummated,"  construed  to  mean  that  the 
purchaser  parted  with  the  earnest  money  for  the  benefit  of  the 
seller  and  that  he  paid  it  as  a  part  of  the  purchase  money. 

8.  Vendor  and  pxtrchaseb,  §  67* — when  vendor  entitled  to  earnest 
money  as  liquidated  damages.  Provisions  in  contract  for  the  sale  of 
real  estate  with  reference  to  earnest  money  paid  by  the  purchaser, 
construed  to  mean  that  in  case  of  defects  in  title  which  are  not 
cured,  at  purchaser's  option  the  contract  becomes  void  and  the 
earnest  money  shall  be  returned,  but  if  the  purchaser  fails  to  per- 
form, then,  at  the  seller's  option,  the  earnest  money  should  be  re- 
tained by  the  vendor  as  liquidated  damages,  and  this  regardless  of 
whether  the  earnest  money  was  delivered  to  the  seller  or  by  agree- 
ment was  held  by  a  third  party. 

9.  Eqititt,  §  9* — when  equity  will  determine  whether  party 
rightfully  declared  penalty  forfeited.  A  court  of  equity  will  not 
Interfere  with  contracts  providing  for  penalties  and  forfeitures,  if 
the  parties  proceed  strictly  according  to  their  terms,  except  in  cases 
of  fraud,  mistake  or  unconscionable  provisions  but  where  the  aid  of 
such  court  Is  sought  to  declare  whether  a  party  rightfully  declared 

*See  minoli  Not««  Dlge&t»  Vols.  XI  to  XV,  mad  Cimmlattv  Qnartorly,  Munc 
t^lc  and  Mctlon  number. 
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a  penalty  forfeited,  It  is  very  different  from  asking  the  court  itself 
to  declare  such  forfeiture. 

10.  Bquitt,  f  512* — uohen  decree  does  not  declare  a  forfeiture. 
In  chancery  proceedings  where  complainant  seeks  to  have  a  contract 
for  the  sale  of  real  estate  from  him  to  defendant  declared  void  and 
other  equitable  relief,  and  where  under  such  contract  defendant 
paid  earnest  money  to  a  title  and  trust  company  to  be  applied 
on  his  purchase  when  completed,  and  he  tries  to  obtain  it  from 
the  stakeholder  and  such  money  is  complainant's  own  accord- 
ing to  the  terms  of  the  contract,  and,  inasmuch  as  no  contractual 
relations  exist,  defendant  cannot  sue  such  holder  in  assumpsit,  and 
the  court  incidentally  must  decide  whether  the  forfeiture  which 
complainant  has  declared  was  Justified  under  all  the  circumstances 
of  the  case,  there  is  no  declaration  of  a  forfeiture  but  simply  a  find- 
ing that  the  declaration  of  forfeiture  is  warranted  under  the  cir- 
cumstances. 

11.  Vendor  and  pubohaseb,  S  151* — when  tender  of  deed  unnecet- 
sary.  Where  complainant  sought  in  a  court  of  equity  to  have  a 
contract,  whereby  he  agreed  to  sell  real  estate  to  defendant,  de- 
clared void,  a  tender  of  deed  to  defendant  held  not  necessary,  as 
by  means  of  defendant's  default  it  would  have  been  a  useless  act, 
and  as  by  the  terms  of  the  contract  it  was  provided  that  there 
should  be  no  delivery  to  defendant  but  simply  a  deposit  with  a  title 
and  trust  company. 

12.  Vendor  and  purchaser,  S  116* — tohtU  constitutes  tender  of 
performance  of  contract  for  sale  of  real  estate  "by  vendor.  Where 
the  obligations  in  a  contract  for  the  sale  of  real  estate  became  mu- 
tual and  concurrent  by  the  service  of  a  notice  on  the  part  of  the 
vendor  whereby  he  offered  to  perform,  held  such  offer  of  perfor- 
mance was  a  tender  of  performance. 

13.  Vendor  and  purchaser,  %  116* — %ohat  constitutes  tender  of 
performance  of  contract  for  sale  of  real  estate.  A  tender  of  per- 
formance in  the  case  of  mutual  and  concurrent  promises  in  a  con- 
tract for  the  sale  of  real  estate  does  not  mean  the  same  kind  of  an 
offer  as  when  used  in  reference  to  the  payment  of  a  debt  due  in 
money,  but  only  means  a  readiness  and  willingness  accompanied 
by  ability  on  the  part  of  the  parties. 

14.  Vendor  and  purchaser,  §  277* — when  vendor  mny  declare 
contract  for  sale  of  land  forfeited.  Under  the  terms  of  contract  for 
sale  of  real  estate  and  under  the  circumstances  shown  by  the  evi- 
dence, complainant  vendor  held  to  have  the  right  to  declare  such 
contract  forfeited. 

•See  nilnoifl  Notes  Digest,  ToU.  XI  to  XT,  and  Cumalative  Qaarterly.  mmt 
topic  and  section  number. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
O.  WiNDES,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  10,  1916. 

Bradley,  Harper  &  Eheim,  for  appellant;  Thomas 
E.  D.  Bradley  and  Edward  J.  Farrell^  of  counsel. 

Dawson  &  Dawson,  for  appellee. 

Mb.  Justice  Baker  delivered  the  opinion  of  the 
court. 

This  appeal  brings  in  review  a  decree  for  com- 
plainant Summers  on  a  bill  filed  by  him  against  de- 
fendant Hedenberg,  praying  that  a  certain  contract 
between  the  parties  for  the  sale  of  real  estate  by  com- 
plainant to  defendant,  made  October  2,  1913,  be  de- 
clared void ;  that  the  aflSdavit  of  claim  made  and  filed 
by  defendant  be  removed  as  ^  cloud  on  complainant's 
title ;  that  defendant  be  enjoined  from  setting  up  any 
right  under  the  contract;  that  a  declaration  of  for- 
feiture of  the  contract  made  by  complainant  be  decreed 
valid,  and  that  a  deposit  of  $1,000  earnest  money 
made  by  defendant  with  the  Chicago  Title  &  Trust 
Company  be  forfeited  and  the  depositary  ordered  to 
j>ay  the  same  to  complainant.  The  contract  price  was 
$29,500,  to  be  paid,  $1,000  as  earnest  money,  $4,000 
within  thirty  days  after  the  title  had  been  examined 
and  found  good  or  accepted  by  the  purchaser,  and 
$5,000  within  sixty  days  after  such  examination  and 
acceptance ;  and  the  remaining  sum  of  $19,500  by  giv- 
ing three  notes  in  the  sum  of  $6,500  each,  due  in  one, 
two,  and  three  years  after  date,  secured  by  trust  deed 
upon  the  real  estate.    The  contract  further  provides: 

**This  contract  and  the  earnest  money  shall  be  held 
by  the  Chicago  Title  and  Trust  Co.  in  escrow,  and 
when  the  payments  of  the  respective  sums  of  $4,000 
and  $5,000  shall  have  been  deposited  by  purchaser  with 
said  Chicago  Title  and  Trust  Company  in  accordance 
with  the  terms  of  this  contract,  seller  shall  deposit 


464  Appellate  Courts  of  Illinois. 

Summers  v.  Hedenberg,  198  111.  App.  460. 

with  said  company  a  good  and  sufScient  warranty  deed 
conveying  said  property  to  purchaser  and  purchaser 
shall  deposit  the  notes  and  trust  deed  aforesaid,  secur- 
*  ing  said  balance  of  $19,500  purchase  money.  Said 
deeds  shall  be  recorded,  the  examination  of  title  con- 
tinued by  the  Chicago  Title  and  Trust  Company,  and 
upon  its  report  that  purchaser  has  good  title  to  said 
real  estate,  subject  to  said  encumbrance  of  $19,500, 
said  sum  of  $10,000  held  by  it  and  said  notes  and  trust 
deed  shall  be  delivered  by  it  to  seller,  and  said  war- 
ranty deed  to  purchaser." 

The  contract  also  contains  this  provision: 

**  Provided  a  good  and  suflScient  general  warranty 
deed,  conveying  to  said  purchaser  a  good  and  mer- 
chantable title  to  said  premises  (subject  as  aforesaid) 
shall  be  ready  for  delivery." 

This  provision  is  superseded  by  the  provision  for 
the  deposits  with  the  Chicago  Title  and  Trust  Com- 
pany. The  provision  relating  to  the  warranty  deed 
being  ready  for  delivery  was  modified  by  prescribing 
that  it  shall  be  deposited  with  the  Trust  Company 
after  the  first  two  payments  shall  have  been  deposited. 

Defendant  failed  to  make  the  payment  of  $4,060 
although  such  payment  was  demanded  many  times  be- 
tween December  1,  1913,  and  April  13,  1914,  and  re- 
peated promises  were  made  by  defendant  to  pay  the 
same  within  a  few  days.  Complainant  did  not  consent 
to  any  delay  in  the  time  of  payment,  and  in  March, 
1914,  notified  defendant  that  unless  he  made  the  pay- 
ments then  due  and  carried  out  the  other  provisions 
of  the  contract  by  May  4,  1914,  complainant  would 
forfeit  and  cancel  the  contract  and  elect  to  retain  the 
$1,000  earnest  money  as  liquidated  damages.  Nothing 
further  was  done  by  defendant  and  May  5,  1914,  com- 
plainant notified  defendant  that  he  elected  to  declare 
the  contract  forfeited  and  to  receive  the  $1,000  de- 
posited with  the  Trust  Company  as  liquidated  damages 
for  defendant's  failure  to  perform  the  contract  in 
accordance  with  its  terms. 

May  29,  1914,  defendant  filed  an  affidavit  claiming 
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that  the  time  for  the  performance  of  the  variouB  pro- 
visions of  the  contract  had  by  mutual  agreement  of  the 
parties  been  extended  from  time  to  time ;  that  complain- 
ant by  notice  sought  to  fix  an  arbitrary  time  for  per- 
formance and  to  cancel  the  contract  and  retain  the 
$1,000,  and  defendant  claimed  that  the  contract  was  in 
full  force.  Complainant  filed  his  bill  August  19,  1914, 
setting  up  the  contract,  the  notices,  and  appellant's 
affidavit,  and  asking  for  relief  as  before  stated. 

Appellant  relies  on  four  grounds  of  reversal: 

That  appellee  did  not  make  proof  of  ownership. 

That  he  did.  not  tender  a  deed  nor  prescribe  the 
form  of  the  trust  deed  to  be  given. 

That  the  time  fixed  in  the  notice  preliminary  to  for- 
feiture was  not  reasonable. 

That  equity  will  not  lend  its  aid  to  enforce  a  for- 
feiture. 

The  answer  of  defendant  does  not  deny  the  allega- 
tion of  ownership  made  in  the  first  paragraph  of  the 
bill  of  complaint,  and  it  is  only  in  this  court  that,  for 
the  first  time,  it  is  contended  that  appellee  did  not 
make  formal  proof  of  ownership. 

The  rule  in  chancery  is  that  a  defendant  is  bound  to 
apprise  the  complainant  by  his  answer  of  the  nature 
of  the  defense  he  intends  to  set  up,  and  that  the  de- 
fendant cannot  avail  himself  of  any  matter  of  defense 
which  is  not  stated  in  his  answer  even  though  it  should 
appear  in  the  evidence. 

A  point  which  is  not  raised  before  the  master  by 
objection  or  exception  to  his  report  is  considered  as 
waived. 

The  contract  is  plain  and  unambiguous,  and  evi- 
dence as  to  negotiations  leading  up  to  it  were  inadmis- 
sible and  such  evidence  was  properly  disregarded  by 
the  master. 

Defendant's  repeated  failures  to  comply  with  the 
contract  between  December  1913  and  March  1914 
amounted  to  a  refusal  to  so  comply,  and  this  under  the 

Vol.  cxcviii  to 
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terms  of  the  contract  excused  the  complainant  from 
tendering  a  deed  to  defendant.  The  contract  shows 
that  the  purchaser  parted  with  the  earnest  money  for 
the  benefit  of  the  seller ;  that  is,  he  paid  it  as  a  part 
of  the  purchase  money.  **Said  purchaser  has  paid 
$1,000  as  earnest  mopey,  to  be  applied  on  such  pur- 
chase when  consummated.*^  It  makes  no  difference 
whether  the  earnest  money  was  delivered  to  the  seller 
or  by  agreement  is  held  by  a  third  party.  In  case  of 
defects  in  title  which  are  not  cured,  at  purchaser's 
option  the  contract  becomes  void  and  said  earnest 
money  should  be  returned.  If  the  purchaser  fails  to 
perform,  then  at  seller's  option  the  earnest  money 
should  be  retained  by  the  vendor  as  liquidated  dam- 
ages. 

By  the  terms  of  the  contract  the  earnest  money  was 
Summers'  money  from  the  moment  it  was  paid  over 
as  part  of  the  purchase  money,  and  so  remained  tm- 
less  there  was  a  defect  in  the  title  which  was  neither 
cured  nor  excused. 

In  Howe  v.  Smithy  27  Law  Reports,  Ch.  D.  89,  there 
was  a  contract  of  sale  in  which  Howe  agreed  to  pur- 
chase from  Smith  certain  premises,  **for  the  price  of 
£12500,  £500  part  thereof  having  been  paid  on  the 
signing  of  this  agreement  as  a  deposit  and  in  part  pay- 
ment of  the  purchase  money. ' '  The  purchaser  delayed 
closing  the  deal  from  time  to  time,  and  the  court  de- 
cided that  the  delays  caused  by  the  purchaser  deprived 
him  of  the  right  to  enforce  specific  performance.  The 
complainant's  attorney  then  asked  for  the  return  of 
the  deposit  and  that  the  statement  of  claim  might  be 
amended  so  that  that  question  might  be  raised  and 
disposed  of.  This  was  granted  by  the  court,  and  the 
substance  of  the  opinions  are  on  the  point  as  to 
whether  the  purchaser  had  a  right  to  the  return  of 
the  earnest  money. 

One  of  the  Justices,  Lord  Cotton,  said : 

**What  is  the  deposit?    The  deposit,  as  I  under- 
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stand  it,  and  using  the  words  of  Lord  Justice  James, 
is  a  guarantee  that  the  contract  shall  be  performed. 
If  the  sale  goes  on,  of  course,  not  only  in  accord- 
ance with  the  words  of  the  contract,  but  in  accordance 
with  the  intention  of  the  parties  in  making  the  con- 
tract, it  goes  in  part  payment  of  the  purchase  money 
for  which  it  is  deposited ;  but  if  on  the  default  of  the 
purchaser  the  contract  goes  off,  that  is  to  say,  if  he 
repudiates  the  contract,  then,  according  to  Lord  Jus- 
tice James,  he  can  have  no  right  to  recover  the  de- 
posit/' 

Lord  Justice  Bowen  said: 

'*A  deposit,  if  nothing  more  is  said  about  it,  is, 
according  to  the  ordinary  interpretation  of  business 
men,  a  security  for  the  completion  of  the  purchase. 
But  in  what  sense  is  it  a  security  for  the  completion 
of  the  purchase?  It  is  quite  certain  that  the  purchaser 
cannot  insist  on  abandoning  his  contract  and  yet  re- 
cover the  deposit,  because  that  would  be  to  enable  him 
to  take  advantage  of  his  own  wrong.'* 

Lord  Justice  Fry  said: 

**It  appears  to  me  that  when  the  purchaser  had 
failed  on  his  part  down  to  the  last  moment  which  law 
or  equity  gave  him,  the  vendor's  title  was  absolute, 
both  to  the  whole  legal  and  equitable  estate  in  the  land 
sold,  and  also,  by  force  of  the  terms  of  the  deposit,  to 
the  deposited  money,  and  that  the  purchaser  could 
recover  no  right  in  this  deposit  because  the  vendor 
chose  to  sell  his  land,  as  he  was  entitled  to  do  under 
his  title  as  absolute  legal  and  equitable  owner." 

In  Catton  v.  Bennett,  51  L.  T.  (N  S.)  70,  the  con- 
tract provided : 

**As  an  earnest  hereof  the  purchaser  has  this  day 
paid  into  the  hands  of  Mervin,  Bichard  Smith  &  Co. 
the  sum  of  £500  as  a  deposit,  the  deposit  to  form  part 
of  the  purchase  money  to  be  paid  on  the  day  of  pos- 


session." 


In  discussing  the  term  ''earnest  money"  Judge  Kay 
says: 

*' Looking  to  the  authorities  that  have  been  cited 
on  this  subject,  I  should  be  strongly  inclined  to  think 
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that  'as  earnest  hereof  meant  a  sum  which  if  I  do 
not  perform  my  part  of  the  contract  is  a  sum  which 
the  vendor  is  to  keep. ' ' 

In  Bucklen  v.  Hasterlik,  155  lU.  423,  the  court  quotes 
with  approval  a  sentence  from  Depree  v.  Bedborough, 
4  Giff.  479,  to  this  effect: 

*  *  Then  how  the  person  who  was  in  default  can,  upon 
that  default  and  in  consequence  of  that  default,  ac- 
quire any  right  to  the  money,  which  was  parted  with 
as  a  security  that  there  should  be  no  default,  it  is  dif- 
ficult to  conceive/* 

The  courts  have  never  attempted  to  say  that  parties 
cannot  make  contracts  which  provide  for  penalties  and 
forfeitures,  and  if  the  parties  so  provide  in  their  con- 
tracts and  proceed  strictly  according  to  their  terms,  a 
court  of  equity  will  not  interfere  except  in  cases  of 
fraud,  mistake  or  unconscionable  provisions.  It  makes 
a  great  difference  whether  in  seeking  relief  in  a  court 
of  equity  the  court  is  asked  for  some  affirmative  action 
which  requires  it  to  decree  a  forfeiture,  or  whether  the 
aid  of  the  court  is  sought  for  some  relief  in  deciding 
whether  to  grant  it  or  not.  The  court  must  pass  on 
the  question  of  whether  the  party  seeking  the  aid 
of  the  court  has  rightfully  sought  to  enforce  the  terms 
of  a  valid  contract.  In  this  case  the  defendant  sought 
to  obtain  money  from  the  stake  holder— complainant's 
own  money  according  to  the  terms  of  the  contract.  De- 
fendant cannot  sue  the  Chicago  Title  and  Trust  Com- 
pany in  assumpsit,  as  no  contractual  relations  exist. 
The  court  incidentally  must  decide  whether  the  for- 
feiture declared  by  complainant  was  justified  under  all 
the  circumstant^es  of  the  case.  This  is  very  different 
from  asking  the  court  itself  to  declare  a  forfeiture.  In 
no  part  of  the  decree  of  the  Circuit  Court  was  there 
a  declaration  of  forfeiture.  It  simply  found  that  the 
declaration  of  forfeiture- was  warranted  under  the  cir- 
cumstances. 

A  tender  was  not  necessary,  first,  because  by  reason 
of  defendant's  default  it  would  have  been  a  useless  act; 
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second,  because  by  the  terms  of  the  contract  defendant 
provided  that  there  was  to  be  no  delivery  to  him,  but 
simply  a  deposit  with  the  Chicago  Title  and  Trust 
Company.  But  even  on  counsels  own  theory  that  by 
the  service  of  the  notice  the  obligations  of  the  con- 
tract became  mutual  and  concurrent,  there  was  a  ten- 
der. The  offer  to  perform  made  by  appellee  was  a 
tender.  The  case  of  Clark  v.  Weis,  87  HI.  438,  points 
out  that  tender  in  the  case  of  mutual  and  concurrent 
promises  does  not  mean  the  same  kind  of  an  offer  as 
when  used  in  reference  to  the  payment  of  a  debt  due 
in  money,  but  only  means  a  readiness  and  willingness 
accompanied  with  ability  on  the  part  of  the  parties. 
The  court  on  page  440  says: 

*  *  The  promises  of  the  parties  here  were  mutual  and 
dependent,  and,  as  a  clear  exposition  of  the  law  appli- 
cable, we  quote  from  the  opinion  of  Storrs,  C.  J.,  in 
Smith  V.  Lewis y  26  Conn.  110 :  *  As  the  agreement  re- 
quired only  that  the  acts  of  both  the  parties  should  be 
done  at  the  same  time,  neither  was  obliged  to  do  the 
first  act,  or  consequently  to  perform  his  part  of  the 
agreement  without  or  before  the  other.  The  plaintiff, 
in  order  to  sustain  this  action,  need  only  to  show  that 
he  did  what  the  law  required  of  him ;  and  all  that  it  re- 
quired was,  that  he  should  be  ready  and  willing  to 
perform  on  his  part,  if  the  defendant  was  ready  to  per- 
form on  his.  Some  misapprehension  or  confusion  ap- 
pears to  have  arisen  from  the  mode  of  expression  used 
in  the  books  in  treating  of  the  necessity  of  a  tender  or 
offer  by  the  parties,  as  applicable  to  the  case  of  mutual 
and  concurrent  promises.  The  word  ''tender"  as  used 
in  such  a  connection  does  not  mean  the  same  kind  of 
offer  as  when  it  is  used  in  reference  to  the  payment  or 
offer  to  pay  an  ordinary  debt  due  in  money,  where  the 
money  is  offered  to  a  creditor  who  is  entitled  to  re- 
ceive it,  and  nothing  further  remains  to  be  done,  and 
the  transaction  is  completed  and  ended;  but  it  only 
means  a  readiness  and  willingness,  accompanied  with 
an  ability  on  the  part  of  one  of  the  parties,  to  do  the 
acts  which  the  agreement  requires  him  to  perform,  pro- 
vided the  other  will  concurrently  do  the  things  which 
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he  is  required  by  it  to  do,  and  a  notice  by  the  former  to 
the  latter  of  such  readiness.  Such  readiness,  abihty 
and  notice  are  sufficient  evidence  of,  and  indeed  imply, 
an  offer  or  tender  in  the  sense  in  which  those  terms  are 
used  in  reference  to  the  kind  of  agreements  we  are  now 
considering.  It  is  not  an  absolute,  unconditional  oflfer 
to  do  or  transfer  anything  at  all  events,  but  it  is,  in  its 
nature,  conditional  only,  and  dependent  on,  and  to  be 
performed  only  in  case  of,  the  readiness  of  the  other 
party  to  perform  his  part  of  the  agreement.* " 

We  think  that  under  the  terms  of  the  contract  and 
under  the  circumstances  shown  by  the  evidence,  com- 
plainant had  a  right  to  declare  the  contract  forfeited. 
If  he  had,  all  the  relief  prayed  for  follows  as  a  matter 
of  course,  to  wit,  that  the  Chicago  Title  and  Trust 
Company  should  pay  over  the  $1,000  deposit,  and  that 
the  affidavit  filed  by  Hedenberg  be  removed  as  a  cloud. 

Under  the  evidence  in  the  case  the  decree  was  proper 
and  is  affirmed. 

Affirmed. 


John  Lang  and  Louise  Lang,  Appellees,  v.  James  W. 

Hedenberg,  Appellant. 

Gen.  No.  22,012.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDES,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  AprU  10,  1916. 

Statement  of  the  Case. 

Suit  by  John  Lang  and  Louise  Lang,  complainaBts, 
against  James  W.  Hedenberg,  defendant,  to  declare 
forfeited  a  contract  for  the  sale  of  real  estate  and 
for  other  equitable  relief.  From  a  decree  in  favor  of 
complainants,  defendant  appeals. 
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The  issues  in  this  case  are  practically  identical  with 
those  involved  in  Summers  v.  Hedenberg,  ante,  page 
460.  The  land  involved  in  this  case  and  that  involved 
in  the  Summers  case,  supra,  were  parts  of  the  same 
tracts  which  had  been  originally  owned  by  Summers. 
In  this  case  the  defendant  entered  into  a  contract  with 
the  complainants  for  the  purchase  of  the  land  involved 
herein,  and  the  purchase  price  of  the  land  involved 
in  this  case  was  the  same  as  that  of  the  land  involved  in 
the  Summers  case,  swpra.  The  two  contracts  contained 
the  same  provision  as  to  deposits  of  the  contract  and 
earnest  money  with  the  Chicago  Title  and  Trust  Com- 
pany and  the  right  of  the  complainants  to  retain  the 
earnest  money  if  defendant  failed  to  perform  the  con- 
tract on  his  part.  Many  of  the  questions  involved  in 
the  two  cases  are  identical  and  in  that  respect  the  Ap- 
pellate Court  makes  reference  to  such  case. 

In  the  instant  case  the  abstract  was  delivered  to  de- 
fendant, who  made  no  objection  to  the  title.  When  the 
time  for  the  payment  of  $4,000  arrived,  defendant,  on 
repeated  demands,  failed  to  pay  the  money,  and  also 
failed  to  pay  the  $5,000  when  it  fell  due  on  the  ground 
that  he  did  not  have  the  money.  The  master  from  the 
evidence  concluded  that  the  only  reason  that  defendant 
did  not  make  the  payments  was  that  he  was  unable  to 
raise  the  money,  as  he  never  gave  any  other  reason 
nor  made  any  objection  to  the  title  of  appellees.  A 
notice  similar  to  that  given  in  the  Summers  case,  su-- 
pra,  was  given  by  complainants  to  defendant  April 
13th,  and,  defendant  having  failed  to  make  any  pay- 
ments, complainants  caused  defendant  to  be  served 
with  another  notice  that  on  account  of  his  failure  to 
perform  the  provisions  of  the  contract,  make  the  pay- 
ments necessary  and  comply  with  said  first  notice,  they 
had  elected  to  declare  the  contract  null  and  void  and 
to  retain  the  purchase  money.  May  29, 1914,  defendant 
filed  in  the  recorder's  ofSSce  an  affidavit  similar  to  the 
aflSdavit  filed  in  the  Summers  case,  supra.    He  never 
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made  payment  of  either  the  $4,000  or  the  $5,000  to  the 
Chicago  Title  and  Trust  Company,  nor  offered  to  do 
so.  No  argament  was  made  before  the  master  of  any 
defect  in  complainants'  title,  and  no  argument  on  this 
question  was  made  before  the  court  on  exceptions  to 
the  master's  report.  It  was  argued  for  the  first  time 
in  this  court. 

The  grounds  of  reversal  urged  were:  First,  that 
complainants  were  in  default  at  the  time  of  the  service 
of  the  notice  of  April  13, 1914,  and  were  not  entitled  to 
forfeit  and  retain  the  earnest  money,  because  there 
was  no  proof  that  at  the  time  of  the  service  of  the  no- 
tice they  had  perfect  title  to  the  property ;  second,  that 
complainants  did  not  tender  a  deed  nor  prescribe  the 
form  of  trust  deed ;  third,  that  the  notice  did  not  give 
a  reasonable  time  for  performance ;  fourth,  that  a  court 
of  equity  will  not  aid  the  complainants. 

Bradley,  Habpeb  &  Eheim,  for  appelant. 

Rubens,  Fischeb,  Moban  &  Babnum,  for  appellees. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Vendob  ahd  pubchabek,  S  111* — when  evidence  au^Ment  to 
sustain  finding  that  contract  purchaser  of  land  refused  to  perform 
contract  because  of  financial  inability.  Where  defendant,  in  an  ac- 
tion to  declare  a  contract  for  purchase  of  land  forfeited*  bought  such 
land  from  complainant,  and  upon  delivery  of  the  abstract  to  him 
failed  to  make  payments  due  under  the  terms  of  the  contract,  erl- 
dence  held  sufficient  to  sustain  a  finding  of  the  master  that  the 
reason  why  defendant  did  not  make  the  payments  was  his  inability 
to  raise  the  money,  it  not  appearing  that  he  gave  any  other  reason 
or  made  any  objection  to  the  title  of  complainants. 

2.  Vendor  and  purchaser,  §  56* — when  objections  to  contract  of 
purchase  of  land  waived.    By  basing  his  refusal  to  perform  a  con- 

*See  niinolii  Note*  Diceiit,  Vols.  XI  to  XV,  and  CnmnlallTo  llaatierly, 
topic  mnd  aoctlon  aumbor. 
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tract  for  the  purchase  of  real  estate  on  Ms  inability  to  do  so,  a 
contract  purchaser  waives  all  other  grounds  of  objection. 

3.  Vendob  Ain>  PUBCHASEB,  §  111* — when  evidence  inaul/icient  to 
estahlish  giving  of  additional  time  to  vendee  for  payment  of  pur- 
cfiase  price.  On  a  bill  to  declare  forfeited  a  contract  for  the  pur- 
chase of  land,  evidence  hetd  insufficient  to  establish  that  vendors 
agreed  to  give  vendee  additional  time  for  payment  of  the  purchase 
price,  it  appearing  that  his  refusal  to  perform  was  upon  the  sole 
ground  that  he  did  not  have  the  money  to  make  the  payments. 

4.  VcNDOB  AND  PUBCHABEB,  S  148* — whcn  purcfKucr  waives  objec- 
tion to  title.  Where  a  conveyance  is  refused  on  the  ground  that  the 
purchaser  does  not  have  the  money,  he  cannot  object  to  the  title. 

5.  Vendob  and  fubchaseb,  §  135* — when  not  necessary  t?iat  vend- 
or have  title  to  land.  It  is  not  necessary  that  vendors  of  real  estate 
have  title  until  the  time  they  have  agreed  to  deposit  a  deed  in 
escrow,  if  before  that  time  the  vendee  had  made  default  and  could 
not  require  the  vendors  to  obtain  title. 

6.  Vendob  and  pubchaseb,  S  151* — when  tender  of  deed  not  neces- 
sary. Where  vendors  of  real  estate  in  their  contract  of  sale  have 
agreed  to  deposit  the  deed  with  a  third  party  after  the  vendee  has 
deposited  purchase  money  in  accordance  with  the  contract,  a  tender 
of  the  deed  is  not  necessary,  and  all  that  is  necessary  is  an  offer 
by  the  vendors  to  make  a  deed  and  deposit  it,  providing  the  vendee 
would  deposit  the  payments  and  perform  his  contract. 

7.  Vendob  and  fubchaseb,  §  161* — when  tender  of  deed  unneces- 
sary. The  law  does  not  require  a  needless  formality,  and  an  actual 
tender  of  a  deed  is  unnecessary  where  the  seller  is  ready,  able  and 
willing  to  perform  on  his  part,  and  a  tender  would  be  a  mere  useless 
form. 

8.  Vendob  and  fubchaseb,  §  118* — when  vendor  need  only  prove 
alHUty  and  willingness  to  perform  contract.  If  before  or  at  the 
time  of  performance  the  purchaser  has  declared  his  intention  not 
to  perform,  or  refuses  to  do  so,  the  seller  need  only  prove  that  he 
was  ready  and  willing  to  perform  on  his  part 

9.  Vendob  and  fubchaseb,  §  118* — when  tender  of  performance 
by  vendor  unnecessary.  If  tender  of  performance  by  the  vendor 
would  prove  ineffectual,  the  law  does  not  require  a  vain  act,  and 
such  tender  is  unnecessary. 

10.  Vendob  and  fubchaseb,  ft  111* — when  evidence  insufUcient 
to  show  that  notice  of  forfeiture  unreasonable.  On  a  bill  by  a  ven- 
dor to  declare  void  a  contract  of  sale  of  land  and  to  require  pay- 
ment of  earnest  money  to  complainant  by  a  trustee,  evidence  held 
Insufficient  to  show  that  the  notice  of  forfeiture  of  earnest  money 
was  unreasonable. 

•Hmm  nUnoia  Note*  DIsmI,  Tola.  XI  to  XV,  and  CnmnbitlTe  Quarterly, 
ieple  and  teetioii  number. 
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11.  Equity,  §  512* — when  decree  does  not  declare  a  forfeiture. 
A  decree  on  a  bill  by  a  vendor  to  declare  void  a  contract  of  sale  of 
land  and  to  require  payment  of  earnest  money  is  not  objectionable 
where  it  does  not  in  itself  decree  or  declare  a  forfeiture  but  merely 
decrees  that  defendant  by  his  own  acts  prior  to  the  filing  of  the 
bill  rescinded  the  contract  or  caused  a  forfeiture,  and  that  the  title 
to  the  earnest  money  was  in  complainants  at  the  time  the  bill  was 
filed. 

12.  Eqitity,  §  512* — when  decree  for  payment  of  earnest  money 
does  not  provide  for  forfeiture.  Earnest  money  in  the  hands  of  a 
trustee  belonging  to  the  seller  because  of  the  default  of  the  pur- 
chaser cannot  be  returned  to  the  purchaser  but  may  be  decreed 
to  be  paid  by  the  trustee  to  the  seller,  and  such  a  decree  does  not 
provide  for  the  enforcement  of  a  forfeiture. 

13.  Vendob  and  purchaser,  §  67* — when  vendor  entitled  to  earn- 
est money.  Earnest  money  Is  a  guaranty  that  the  contract  will  be 
performed,  and  if  the  sale  goes  on,  it  applies  as  part  payment  of 
the  purchase  money,  but  if  there  is  a  default  on  the  part  of  the 
purchaser,  he  has  no  right  to  recover  the  deposit  and  it  belongs 
to  the  seller. 


Albert    W.    Bndnicky    Administrator,    Defendant   in 
Error,  v.  City  of  Chicago  et  al.,  Plaintiffs  in  Error. 

Oen.  No.  20,897.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas  G. 
WiNDEs,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.  Reversed.  Opinion  filed  April  10,  1916.  Certiorari  denied  by 
Supreme  Court  (making  opinion  fijial). 

Statement  of  the  Case. 

Petition  for  mandamus  by  Albert  W.  Rudnick,  ad- 
ministrator of  the  estate  of  James  F.  Scannell,  de- 
ceased, against  the  City  of  Chicago  et  al,,  respondents. 
From  a  judgment  awarding  the  writ,  respondents 
bring  error. 

The  relator  obtained  from  the  Circuit  Court  a  writ 

*S«e  lUlnolfl  Notes  Difrest,  ToU.  XI  to  XV,  and  CamnlfttlTe  QamrUtij,  hum 
topio  and  section  number. 
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of  mandannis  reinstating  him  into  the  claimed  office  of 
'* meter  setter"  in  the  Department  of  Public  Works  of 
the  City  of  Chicago.  Since  the  writ  was  sued  out  re- 
spondents suggested  the  death  of  relator  and  his  ad- 
ministrator was  substituted  and  duly  summoned,  and 
while  his  appearance  had  been  entered  he  failed  to  file 
briefs  or  argue  the  cause. 

The  cause  was  tried  before  the  court  upon  the  peti- 
tion as  twice  amended,  the  answer  of  respondents  and 
a  stipulation  of  fact.  The  relator  had  before  the  filing 
of  the  petition  been  dismissed  upon  a  trial  before  the 
Civil  Service  Commission,  in  conformity  with  the  re- 
quirements of  the  civil  service  law.  The  relator 
averred  that  the  Department  of  Public  Work^  was 
created  by  ordinance  passed  April  18, 1881 ;  that  there- 
after, by  the  Revised  Code  of  the  City  of  Chicago, 
1897,  the  said  department  was  established  as  an  execu- 
tive department  of  the  municipal  government  of  Chi- 
cago known  as  the  Department  of  Public  Works, 
embracing  the  Commissioner  of  Public  Works  and 
such  other  employees  as  the  city  council  may  by  ordi- 
nance prescribe  and  establish. 

By  no  averment  of  the  petition  as  amended  was  it 
made  to  appear  that  the  city  council  by  ordinance  cre- 
ated the  office  of  "meter  setter, '^  nor  was  any  such  ordi- 
nance cited  in  such  amended  petition. 

John  W.  Beckwith,  Joseph  F.  Grossman  and  John 
E.  Foster,  for  plaintiffs  in  error. 

A.  D.  Gash,  for  defendant  in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Civil  service,  §  27* — when  petition  in  mandamus  for  reinstate- 
ment of  Tneter  setter  insufficient.  Where  a  petition  for  mandamus 
to  reinstate  petitioner  in  the  oflftce  of  "meter  setter"  in  the  Depart- 

•See  Illinois  Noted  DlReHt,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  ftamc 
(pplc  and  flection  number. 
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ment  of  Public  Works  of  the  City  of  Chicago  averred  that  such  De- 
partment of  Public  Works  was  created  by  an  ordinance  passed  in 
1881,  and  that  by  the  Revised  Code  of  Chicago  of  1897  said  depart- 
ment embraced  the  Commissioner  of  Public  Works  and  such  other 
employees  as  the  city  council  might  by  ordinance  prescribe  and 
establish,  but  by  nb  averment  of  the  petition  was  it  made  to  ap- 
pear that  the  city  council  by  ordinance  created  the  office  of  "meter 
setter/'  held  that  such  petition  was  insufficient  as  it  did  not  idead 
any  ordinance  showing  the  creation  of  the  office. 

2.  Civil  sebvice,  S  10* — wJ^en  Civil  Service  Commission  has  no 
power  to  create  office.  The  Civil  Service  Commission  has  no  power 
to  create  the  office  of  "meter  setter"  in  the  Departmnt  of  Pabllc 
Works  in  Chicago  but  can  only  classify  the  offices  created  by  ordi- 
nances of  the  city  council. 

3.  Mandamus,  \  139* — when  petition  in  mandamus  to  compel 
reinstatement  of  officer  insufficient.  In  mandamus  proceedinp 
where  the  existence  of  the  office  is  claimed,  it  must  be  made  to 
appear  by  appropriate  averments  that  the  office  was  created  in 
the  manner  prescribed  in  cases  of  such  character. 

4.  Evidence,  §  10* — when  judicial  notice  not  taken  of  munidpai 
ordinances.  Courts  of  general  Jurisdiction  do  not  take  Judicial 
notice  of  municipal  ordinances,  but  he  who  relies  upon  such  an 
ordinance  must  allege  and  prove  it  as  a  matter  of  fact 

5.  Civil  service,  S  27* — when  proceeding  for  mandamus  not  re- 
manded. Writ  of  mandamus  having  been  Issued  to  reinstate  re- 
lator to  office  of  "meter  setter"  in  the  Chicago  Department  of  Public 
Works,  the  Appellate  Court,  in  reversing  the  Judgment  of  the  trial 
court,  will  not  remand  the  cause.  It  app^rlng  that  relator  was  not 
entitled  to  the  writ  and  is  dead. 

*8««  Illinois  NotM  Dlseat,  Tola.  XI  to  XT.  and  CmnnUitlTo  Qoartcily,  taar 
Uwie  and  MctloD  number. 
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Frank  0.  Harney,  alias  Frank  0.  Toungblood,  Defend- 
ant In  Error,  t.  John  Joseph  Wilson  (Plaintiff  in 
Error),  William  P.  Behen  et  al..  Defendants  in 
Error. 

John  Joseph  Wilson,  Plaintiff  in  Error,  y.  William  P. 
Behen,  Personally,  et  al..  Defendants  in  Error. 

Oen.  No.  21,029. 

1.  Wills,  §  168* — when  Circuit  Court  no  furi9diciion  to  enter- 
tain Mil  to  contest  will.  The  time  for  filing  a  bill  In  chancery  to 
contest  a  will  as  limited  In  Kurd's  Rev.  St,  ch.  148,  sec.  7  (J.  A 
A.  t  11548),  Is  a  Jurisdictional  fact,  without  proof  of  which  the 
Circuit  Court  cannot  proceed,  and  unless  relief  is  sought  within 
the  statutory  time  the  court  has  no  Jurisdiction  to  entertain  the 
bin. 

2.  Wills,  |  163* — when  equity  no  jurisdiction  to  entertain  hill 
to  construe  will.  Under  Kurd's  Rev.  St.,  ch.  148,  sec.  7  (J.  ft  A. 
T  11548),  providing  that  one  who  seeks  to  contest  a  will  must  ap- 
pear by  his  bill  In  chancery  within  one  year  after  the  probate  of 
such  will,  the  right  to  contest  given  by  the  statute  does  not  exist 
without  It,  and  one  who  seeks  to  avail  himself  of  such  statute  must 
show  that  he  Is  within  Its  provisions  where  he  does  not  come  within 
the  excepted  classes  of  Infants  and  persons  non  compos  mentis. 

3.  Wills,  |  175* — when  cross-hill  to  contest  will  automatically 
dismissed.  When  a  court  decrees  that  complainant  who  seeks  to 
contest  a  will  Is  not  an  Interested  party  and  for  that  reason  only 
dismisses  the  original  bill,  the  cross-bill  filed  In  such  cause  auto- 
matically suffers  the  same  fate. 

4.  Wills,  |  168* — when  statute  of  limitations  begins  to  run  as 
to  right  to  contest  will.  Where  a  will  and  codicil  are  admitted  to 
probate  by  order  of  the  Probate  Court  and  thereafter  an  appeal 
Is  taken  from  such  order  to  the  Circuit  Court  which  affirms  It, 
tlie  probate  of  the  will  and  codicil  Is  firmly  and  finally  fixed  on 
the  date  when  such  judgment  of  affirmance  Is  recorded  in  the  Pro- 
bate Court,  and  under  Rev.  St.,  ch.  148,  sec  7  (J.  ft  A.  f  11548), 
all  parties  In  Interest  are  limited  to  a  year  from  such  date  within 
which  to  contest  such  will  and  codicil. 

6.  Wills,  §  169* — wTio  may  contest.  The  right  to  contest  a  will 
by  statute  is  confined  to  those  having  an  Interest  therein,  and  no 
one  is  permitted  to  maintain  a  bill  without  such  Interest 


•8e«  nilnolB  Notes  Dlirett,  Vols.  XI  to  XY.  and  CumoUiUvo  (^uarterlj, 
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6.  Wills,  §  171* — when  cross-complainant  in  suit  to  contest  irtZI 
estopped  by  admissions  to  claim  interest  of  complainant  to  main- 
tain bill.  Where  complainant  In  a  suit  In  chancery  to  contest  a 
win  was  adjudged  never  to  have  had  any  interest  in  sach  will  and 
the  correctness  of  such  finding  was  not  challenged  by  cross-oom- 
plalnant,  who  was  the  only  person  interested  in  that  phase  of  the 
decree,  held,  that  such  cross-complainant  in  effect  admitted  com-  • 
plainant's  lack  of  interest,  and  that  complainant  therefore  had  no 
right  at  any  time  to  maintain  the  bill. 

7.  Wills,  §  175* — what  is  effect  of  dismissal  of  bill  to  contest 
will.  Where  a  suit  to  contest  a  will  and  codicil  is  commenced  pre- 
vious to  the  date  when  such  will  and  codicil  are  admitted  to 
pi^bate,  and  more  than  two  years  later  a  cross-bill  to  contest  the 
validity  of  the  codicil  is  filed  in  such  suit,  and  complainant  is  not 
an  interested  party,  and  the  court  so  determines  in  dismissing  his 
bill,  the  position  of  the  parties  remains  the  same  as  it  would  have 
been  had  complainant  never  filed  his  bill,  and  hence  no  bin  has 
been  filed  by  any  person  interested  in  the  will  of  deceased  within 
the  time  limited  by  Rev.  St.,  ch.  148,  sec.  7  (J.  A  A.  t  11548). 

8.  Wills,  S  168* — when  answer  to  bill  to  contest  will  does  not 
constitute  assertion  of  right  to  contest  toill  within  statutory  limit. 
An  answer  to  a  bill  of  complaint  filed  to  contest  a  will  and  codicil 
cannot  be  considered  as  an  assertion  of  a  right  to  contest  sach 
codicil  within  the  time  limited  by  Rev.  St.,  ch.  148,  sec.  7  (J.  k  A. 
1  11548),  when  it  is  not  filed  until  more  than  two  years  have  elapsed 
since  the  order  of  probate. 

Error  to  the  Superior  Ck>urt  of  Cook  county;  the  Hon.  John  H. 
O'Connor,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.  Affirmed.  Opinion  filed  April  10,  1916.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

Cbuice  &  Langille,  for  plaintiff  in  error;  A.  S. 
Langillb  and  D.  Ryan  Twomey,  of  counsel. 

Castle,  Williams,  Long  &  Castle,  for  defendants  in 
error;  Abista  B.  Williams,  of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  litigation  involves  a  contest  of  the  will  of  Ed- 
ward Harney.  We  will  state  the  order  of  events  neo 
essary  to  a  decision  and  understanding  of  this  case. 

*see  Illinois  Notes  Digest,  Vols.  XI  to  XV.  and  ComulatlTe  Qiuui«rt/» 
topic  and  («ction  number. 
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Edward  Harney  died  in  Chicago  September  23, 1910, 
testate.  His  will  was  dated  April  5, 1910,  and  a  codicil 
thereto  was  added  September  15,  1910.  By  the  will 
plaintiff  in  error,  who  was  no  blood  kin  of  the  testator, 
was  bequeathed  about  one-third  of  his  estate  and  the 
other  two-thirds  were  bequeathed  to  certain  of  his 
collateral  kin,  he  having  died  without  descendants. 
The  codicil  revoked  the  bequest  to  Wilson,  the  plaintiff 
in  error.  The  will  and  codicil  were  admitted  to  pro- 
bate in  the  Probate  Court  of  Cook  county^  November 
29,  1910.  From  the  order  so  admitting  the  will  and 
codicil  to  probate,  Wilson,  plaintiff  in  error,  appealed 
to  the  Circuit  Court,  where  the  order  of  the  Probate 
Court  was  not  varied.  The  action  of  the  Circuit  Court 
on  this  appeal  was  duly  certified  to  the  Probate  Court, 
which,  by  an  order  of  record  entered  October  6,  1911, 
recorded  that  fact.  On  August  18,  1911,  Frank  0. 
Youngblood,  who  called  himself  **  Harney ''  and  who 
claimed  to  be  a  son  of  the  testator,  filed  a  bill,  found  in 
the  record,  to  set  aside  the  will  and  codicil,  on  the  con- 
tention that  the  testator  was  not  of  sound  mind  and 
memory  at  the  time  he  executed  will  and  codicil;  that 
the  will  and  codicil  were  procured  by  fraud  and  duress; 
and  asking  that  the  testator  be  decreed  to  have  died 
intestate  and  that  his  estate  be  distributed  among  his 
heirs  at  law.  To  this  bill  Wilson  was  a  party  defend- 
ant, and  by  his  answer  admitted  the  validity  of  the 
original  will  but  claimed  that  at  the  time  the  codicil 
to  the  will  admitted  to  probate  was  executed  by  the 
testator  he  was  not  of  sound  mind  and  memory,  but 
was  suffering  with  disease ;  that  his  mind  was  so  im- 
paired at  that  time  as  to  render  him  wholly  incapable 
of  making  a  just  and  proper  distribution  of  his  estate. 
On  March  4,  1914,  plaintiff  in  error,  Wilson,  obtained 
an  order  permitting  him  to  file  his  cross-bill,  which  he 
did  on  that  date,  making  practically  the  same  aver- 
ments in  regard  to  the  validity  of  the  will  and  the 
invalidity  of  the  codicil  as  made  in  his  answer,  and 
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praying  inter  alia  that  the  will  of  the  testator  probated 
November  29,  1910,  be  declared  to  be  his  last  will  and 
testament,  and  that  the  codicil  be  declared  null  and 
void  and  of  no  effect.  By  agreement  the  question  of 
heirship  of  the  testator  was  tried,  and  on  June  27, 1914, 
a  decree  was  entered  finding  heirship  and  decreeing 
that  the  complainant  in  the  original  bill  was  not  the 
son  and  heir  of  the  testator,  but  that  he  was  a  bastard 
son  of  one  Glma  Hupp  and  was  not  a  person  interested 
in  the  estate  of  the  testator,  and  that  by  reason  thereof 
the  court  was  without  jurisdiction  of  the  subject-matter 
of  the  bill  of  complaint,  and  dismissing  complainant's 
bill  for  want  of  equity  and  also  dismisssing  the  cross- 
bill, as  amended,  of  the  plaintiff  in  error. 

Plaintiff  in.  error  is  the  only  party  to  the  cause  ques- 
tioning the  verity  of  the  decree  dismissing  the  bill  and 
cross-bill  as  amended,  and  his  contention  is  that  they 
should  not  have  been  dismissed. 

In  this  condition  of  the  record  but  one  question  is 
pertinent  for  our  decision,  and  that  is  whether  plaintiff 
in  error  can  be  said  to  have  filed  his  bill  to  contest  the 
will  of  Edward  Harney,  deceased,  within  the  time  lim- 
ited by  section  7,  chapter  148,  Eev.  St.  (J.  &  A.  T[  11548), 
which  is  one  year.  That  part  of  section  7  in  which  the 
limitation  occurs  reads :  * '  *  *  *  that  if  any  person 
interested  shall,  within  one  (1)  year  after  the  probate 
of  any  such  will,  testament  or  codicil  •  •  •  appear 
and  by  his  or  her  bill  in  chancery  contest  the  validity 
of  the  same,  an  issue  at  law  shall  be  made  up  whether 
the  writing  produced  be  the  will  of  the  testator  or  tes- 
tatrix or  not,  *  *  *  according  to  the  practice  in 
courts  of  chancery  in  similar  cases ;  but  if  no  such  per- 
son shall  appear  within  the  time  aforesaid,  the  pro- 
bate shall  be  forever  binding  and  conclusive  on  all  of 
the  parties  concerned,  saving  to  infants  or  non  compos 
mentis  the  like  period  after  the  removal  of  their  re- 
spective disabilities.  *  *  *"  The  right  to  contest  a 
will  is  one  given  by  the  statute  and  without  it  no  such 


Chicago— First  Distbict — ^Apbil,  1916.        481 

Harney  t.  'Wilson,  198  IlL  App.  477. 

right  exists.  Therefore,  as  plaintiflf  in  error  is  not 
within  the  exception  of  the  statute  as  either  an  infant 
or  non  compos  meniis,  it  follows  that  in  seeking  to 
avail  of  snch  statute  he  must  show  that  he  is  within  its 
provision.  In  Storrs  v.  St.  Duke's  Hospital,  75  HI. 
App.  152,  the  court  said :  *  *  The  jurisdiction  of  chan- 
cery in  the  contest  of  wills  is  statutory,  and  the  statute 
must  be  strictly  construed.  It  is  not  a  statute  of  lim- 
itation, but  confers  a  new  right  or  privilege  which  did 
not  exist  before  the  statute.  Unless  the  bill  is  filed 
within  three  years  of  the  probate  of  the  wiU,  or  ex- 
cused by  the  letter  of  the  statute,  the  court  has  no  ju- 
risdiction. ' ' 

Under  the  statute  as  it  existed  prior  to  1903  the 
time  in  which  to  file  a  bill  to  contest  a  will  was  limited 
to  three  years,  and  as  said  in  Luther  v.  Luther,  122  111. 
558 :  *  *  The  court  has  no  power  to  entertain  the  bill  af- 
ter the  three  years  have  passed. '  *  The  time  limited  is 
a  jurisdictional  fact,  without  proof  of  which  a  court  of 
chancery  cannot  proceed.  Unless  the  relief  is  sought 
within  the  statutory  time,  the  court  has  no  jurisdiction 
to  entertain  the  bill.  When  the  court  decreed  that  com- 
plainant was  not  an  interested  party  and  for  that 
reason  only  dismissed  the  original  bill,  the  cross-bill 
automatically  suffered  the  same  fate. 

In  Loomis  v.  Freer,  4  111.  App.  547,  it  was  said  that 
**  where  an  original  bill  in  chancery  is  dismissed  for 
want  of  jurisdiction,  a  cross-bill  filed  in  the  same  cause, 
must  follow  the  fate  of  the  original  bill.'' 

The  probate  of  the  will  and  codicil  of  Harney  be- 
came firmly  and  finally  fixed  on  October  6,  1911,  when 
the  Probate  Court  entered  an  order  reciting  the  judg- 
ment of  the  Circuit  Court  in  disposing  of  plaintiff  in 
error  Wilson's  appeal.  All  parties  in  interest  were 
limited  under  the  statute  to  one  year  from  October  6, 
1911,  in  which  to  contest  by  bill  in  chancery  the  valid- 
ity of  the  will.  The  right  to  contest  a  will  by  the  stat- 
ute is  confined  to  those  persons  having  an  interest  in 
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the  will,  and  no  one  who  is  without  interest  in  the  will 
is  permitted  to  maintain  a  hill.  The  complainant  in 
the  original  hill  had  no  interest  in  the  will  of  Harney, 
the  testator,  and  never  had,  as  adjudged  hy  the  decree 
in  the  record.  The  correctness  of  this  finding  of  the 
decree  is  not  challenged  hy  the  only  party  interested  m 
that  phase  of  the  decree.  This  finding  of  the  decree  is 
binding  upon  all  persons  to  the  cause,  including  plain- 
tiff in  error.  In  other  words,  plaintiff  in  error  stands 
before  the  court  as  admitting  that  complainant  had  no 
interest  in  the  will  and  codicil  set  forth  in  his  bill,  and 
therefore  no  right  at  any  time  to  maintain  the  bill.  The 
complainant  was  not  an  interested  party,  and  when  the 
court  so  determined  and  dismissed  his  bill  the  position 
of  the  parties  was  the  same  as  it  would  have  been  had 
complainant  never  filed  his  bill.  It  therefore  follows, 
as  matter  of  law,  that  no  bill  was  filed  by  any  person 
interested  in  the  will  of  Edward  Harney,  deceased, 
within  the  time  limited  by  section  7,  supra. 

If  we  should  concede,  which  we  do  not,  that  plaintiff 
in  error  by  his  answer  invoked  the  relief  afterwards 
prayed  in  his  cross-bill,  still,  as  he  did  not  file  his  an- 
swer until  March  4, 1914,  he  did  not  assert  his  right  to 
contest  the  will  or  codicil  of  Edward  Harney  within 
the  time  limited  by  the  statute.  It  is  consequently  ap- 
parent that  no  party  to  this  record  interested  under 
the  will  and  codicil  of  Edward  Harney,  deceased,  filed 
any  bill  or  commenced  any  proceeding  to  contest  such 
will  or  codicil  within  the  time  provided  by  the  statute. 

As  the  court  had  no  jurisdiction  to  entertain  either 
the  bill  of  complaint  or  the  cross-bill  of  defendant,  the 
decree  of  the  Superior  Court  dismissing  both  of  them 
was  without  error,  and  that  decree  is  therefore  af- 
firmed. 

Affiftned. 
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Sol  Finkel,  Defendant  in  Error,  y.  Samnel  Springer, 

Plalntlflr  in  Error. 

Oen.  No.  21,527.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Z. 
Uhub,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1916.     Affirmed.     Opinion  filed  April  10,  1916. 

Statement  of  the  Case. 

Action  by  Sol  Finkel,  plaintiff,  against  Samuel 
Springer,  defendent,  for  one  hundred  and  fifty  dollars 
loaned  by  plaintiff  to  defendant.  From  a  finding  and 
judgment  for  one  hundred  and  fifty  doUars  in  favor  of 
plaintiff,  defendant  brings  error. 

Plaintiff  claimed  to  have  loaned  defendant  one  hun- 
dred and  fifty  dollars  with  which  to  pay  money  that 
defendant  lost  at  gambling.  Defendant  invoked  Bev. 
St.,  ch.  38,  sec  131  ( J.  &  A.  T[  3734)  as  a  defense.  It 
was  not  contended  that  the  one  hundred  and  fifty  dol- 
lars loaned,  or  any  part  of  it,  was  paid  to  plaintiff  as 
money  won  by  him  from  defendant  at  the  gambling 
game  of  poker  or  any  other  gambling  game  of  cards. 
It  seemed,  however,  that  plaintiff  and  defendant  and 
five  other  men  were  playing  poker  at  plaintiff's  house 
and  that  defendant  lost  one  hundred  and  ninety  dol- 
lars, and  having  only  forty  dollars  with  him,  at  the 
conclusion  of  the  game  borrowed  the  one  hundred  and 
fifty  dollars  from  plaintiff  and  paid  it,  together  with 
the  forty  dollars  he  had  with  him,  to  the  persons  who 
had  won  various  amounts  of  money  from  him. 

Leok  a.  Bebezniak,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
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Abstraet  of  the  Deelslon. 

1.  Gaming,  §  43* — voihen  evidence  »u.j^ent  to  sustain  finding 
that  plaintiff  loaned  money  to  defendant  to  pay  gaming  debts.  In 
an  action  for  money  loaned  to  a  gambler  to  pay  gaming  debts, 
where  two  witnesses  corroborated  plalntUTs  account  of  the  transac- 
tion and  defendant's  testimony  was  not  supported  by  any  other 
witness,  held  that  the  Issues  were  properly  found  for  the  plaintiff. 

2.  Gaming,  §  19*— when  person  loaning  m^mey  to  gam>hl^  to 
pay  gaming  debts  may  recover  amount  of  loan.  Where  one  person 
loans  another  a  sum  of  money  after  the  playing  of  a  poker  game 
la  concluded,  for  the  purpose  of  paying  the  persons  who  had  won 
from  the  latter  In  such  game,  but  does  not  participate  In  the  game, 
he  may  recover  such  money  In  an  action  therefor,  and  It  Is  Im- 
material that  the  lender  may  have  knowledge  of  the  purpose  for 
which  the  money  Is  borrowed,  and  that  It  Is  to  be  disbursed  to  pay 
gaming  debts. 

3.  Gaming,  §  19* — when  gaming  statute  may  not  be  invoked  as 
defense  to  action  for  money  loaned  to  gambler.  Rev.  St,  ch.  38, 
sec.  31  (J.  ft  A.  H  3734),  cannot  be  Invoked  as  a  complete  defense 
In  an  action  to  recover  money  loaned  to  pay  gambling  debts,  un- 
less plaintiff  has  received  some  part  of  the  money  loaned  back  again 
as  money  that  he  had  won  from  defendant  In  the  gambling  trans- 
action. 

4.  CoNTBACTS,  (  126*— -U7/ien  obligation  indirectly  connected  with 
illegal  transaction  enforceable.  An  obligation  will  be  enforced, 
though  indirectly  connected  with  an  Illegal  transaction,  If  it  Is 
supported  by  an  independent,  consideration  so  that  the  plaintiff 
does  not  require  the  aid  of  the  illegal  transaction  to  make  out  his 
case. 

•8m  nitaMl*  Notes  DIsMt,  ToU.  XI  to  XV,  aod  CwniilattTo  Qwyrtertjr. 
teplo  and  MettoB  nimilMr. 
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Lars  Saarela,  Defendant  In  Error,  t.  Carl  Hoglund, 

Plaintiff  in  Error. 

Oen.  No.  21,558. 

1.  BiABTEB  AND  8EBVANT,  |  11* — When  contrcLCt  Of  employment  defi- 
niie  a$  to  time.  An  agreement  made  In  May  for  an  employment 
to  continue  "until  the  winter  is  over"  la  definite  aa  to  time  aa  the 
court  will  take  Judicial  notice  that  winter  comprisea  a  period 
of  three  mcmths,  whether  reckoned  astronomically  from  the  winter 
Bolatice,  on  December  22nd,  to  the  vernal  equinox*  on  March  2l8t, 
or  according  to  the  conyentlonal  method  used  in  the  United  States 
aa  including  December,  January  and  February. 

2.  BviDENCK,  I  20* — when  court  will  take  judicial  notice  of  the 
seasons  of  tJie  year.  The  courts  will  take  Judicial  notice  of  the  sea- 
sons of  the  year. 

3.  Masteb  and  bbbvant,  (  50* — when  evidence  suflMent  to  sus- 
tain finding  that  servant  arbitrarily  discharged.  In  an  action  by  a 
servant  against  his  master  for  damages  for  breach  of  the  contract  of 
employment,  evidence  held  sufficient  to  sustain  a  finding  that  plain- 
tiff was  arbitrarily  discharged,  it  appearing  that  the  right  to  so 
discharge  him  rested  on  the  contention  that  he  failed  to  return  on 
a  Saturday  evening  to  clean  out  the  ashes  in  the  furnace  after  hav- 
ing, with  the  assumed  consent  of  his  employer,  completed  his  work; 
that  plaintiff  was  a  union  baker  and  that  nine  hours  constituted 
a  day's  work  of  a  union  baker;  that  on  such  Saturday,  plaintiff  had 
worked  three  and  one-half  hours  in  excess  of  that  time,  and  that 
cleaning  out  the  ashes  from  the  furnace  was  not  a  part  of  plain- 
tiffs duty  but  devolved  upon  plaintiff's  assistant,  and  that  defendant 
did  not  claim  that  plaintiff's  service  as  a  baker  was  not  satisfactory. 

4.  Masteb  and  sebvant,  |  30* — when  ux)rk  of  servant  must  he 
satisfactory  to  the  employer.  It  is  implied  in  every  contract  of 
employment  that  the  work  of  the  servant,  without  any  specific 
agreement,  must  be  done  to  the  satisfaction  of  his  employer. 

5.  Master  and  sebvant,  §  29* — when  master  may  not  discharge 
servant.  Even  thought  an  employer  has  the  right  to  discharge  an 
employee  "for  any  reason,"  if  he  in  fact  discharged  him  without  any 
reason  and  without  cause,  he  breaks  the  contract  of  employment  and 
is  liable  for  damages. 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  P.  B.  BYana- 
OAN,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  April  10,  1916. 
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Edwabd  a.  Mechlino,  for  plaintiff  in  error. 

M.  Emmett  Clabb  and  Otto  Chbistensen,  for  de- 
fendant in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

In  this  action  plaintiff ,  a  journeyman  baker,  sued  his 
employer,  a  master  baker,  for  breach  of  a  contract  of 
employment,  and  on  a  trial  before  the  court  had  his 
damages  assessed  at  $85,  and  judgment  was  entered 
against  defendant  for  that  sum,  in  an  effort  to  reverse 
which  judgment  defendant  prosecutes  this  writ  of  er- 
ror. 

The  learned  trial  judge  made  the  following  finding 
of  fact :  That  plaintiff  and  defendant  entered  into  a 
verbal  contract  May  3, 19.14,  whereby  defendant  agreed 
to  employ  plaintiff  and  plaintiff  agreed  to  work  for  de- 
fendant as  a  baker  at  a  weekly  wage  of  $20  from  that 
date  ** until  the  winter  was  over";  that  in  August, 
1914,  plaintiff  procured  another  position,  and  after  be- 
ing absent  one  day  returned  to  the  employment  of  de- 
fendant at  a  wage  of  $17  per  week,  upon  the  statement 
of  defendant  that  he  would  keep  plaintiff  **over  the 
winter";  that  defendant  discharged  plaintiff  without 
cause  on  the  8th  of  November,  1914,  and  that  plaintiff 
was  unable  to  secure  other  employment  until  February 
15,  1915,  when  he  obtained  a  position  at  $23  per  week; 
and  further  found  that  plaintiff  was  entitled  to  recover 
$85  as  damages  from  defendant  for  his  breach  of  con- 
tract. 

A  perusal  of  the  testimony  sustains,  in  our  opinion, 
the  court's  findings.  Defendant,  however,  urges  for 
reversal  that  the  contract  was  not  for  a  definite*  time, 
that  defendant  discharged  plaintiff,  as  he  lawfully 
might,  and  that  plaintiff  at  the  utmost  cannot  recover 
for  more  than  one  week's  wages.  We  are  unable  to 
acquiesce  in  these  contentions.    In  the  first  place,  the 
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contract  was  for  a  definite  time.  We  think  that  the 
agreement  made  in  May  for  an  employment  to  continue 
''until  the  winter  was  over^'  is  definite.  Astronomi- 
cally, winter  begins  in  the  latitude  in  which  Chicago 
is  sitaate  when  the  sun  enters  Capricorn,  at  which  time 
the  Sim  is  at  its  greatest  distance  from  the  equator,  or 
at  the  winter  solstice,  about  December  22nd,  and  ends 
with  the  commencement  of  the  vernal  equinox,  which 
occurs  about  March  21st.  This  is  a  period  of  three 
months.  In  the  United  States  the  winter  months  are 
conventionally  reckoned  as  comprising  the  months  of 
December,  January  and  February.  Among  other 
things,  the  court  will  take  judicial  notice  of  ^  the  sea- 
sons of  the  year ;  therefore,  by  which  ever  method  win- 
ter is  measured,  it  comprises  three  months.  This 
makes  the  contract  certain  as  to  time. 

The  right  to  discharge  plaintiflf  rests  in  the  conten- 
tion that  he  failed  to  return  at  the  command  of  de- 
fendant on  a  Saturday  evening  after  having,  with  the 
assumed  assent  of  his  employer,  completed  his  work, 
for  the  purpose  of  cleaning  out  the  ashes  in  the  fur- 
nace. Plaintiflf  was  a  union  baker,  and  it  is  not  denied 
that  nine  hours  constituted  a  union  baker's  day's  work. 
On  the  Saturday  in  question  plaintiflf  had  worked  three 
and  one-half  hours  in  excess  of  that  time.  We  think 
the  evidence  demonstrates  that  the  cleaning  of  the 
ashes  from  the  furnace  was  not  a  part  of  plaintiflf 's 
duty  as  a  baker,  but  that  that  duty  devolved  upon 
plaintiflf 's  assistant. 

The  work  of  the  servant,  without  any  specific  agree- 
ment, must  be  done  to  the  satisfaction  of  his  employer ; 
this  is  implied  in  every  contract  of  employment.  Dcr 
fendant  makes  no  contention  that  plaintiflf 's  service  as 
a  baker  was  not  satisfactory.  His  discharge,  there- 
fore, for  not  removing  the  ashes  was  arbitrary  and  not 
justified  by  the  terms  of  the  employment  contract. 
While  it  might  be  conceded  that  defendant  had  the 
right  to  discharge  plaintiflf  **for  any  reason,"  defend- 
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ant  in  fact  discharged  plaintiff  without  any  reason  and 
without  cause.  Margulies  v.  Oppenheimer,  159  Dl. 
App.  520.  In  so  doing  he  breached  the  contract  and  is 
liable  for  the  damages  which  the  trial  court  assessed 
against  him. 

The  judgment  of  the  Municipal  Court  being  without 
error  is  affirmed. 

Affirmed. 


Charles  W.  Oindele,  Executor  of  the  Estate  of  Emma 
Gindele,  Deceased,  and  Frank  G.  Conoyer,  Plain- 
tiffs in  Error,  t.  Charles  H.  Conlon,  Defendant  in 
Error. 

Oen.  No.  21,666. 

1.  Abatement  and  beviyal,  —  when  proceeding  to  (u«et«  dam- 
agee  on  dissolution  of  injunction  does  not  survive.  Neither  at  com- 
mon law  nor  under  the  statute  ( J.  A  A.  f  172)  does  a  proceeding  to 
assess  damages  upon  the  dissolution  of  an  Injunction  surrlye  either 
in  favor  of  the  parties  moving  for  the  assessment  or  against  the 
executors  of  the  parties  against  whom  the  assessment  is  sought 

2.  Abatement  and  bevival,  —  when  suggestion  of  death  made 
too  late.  On  a  proceeding  to  assess  damages  on  the  dissoluticm  of 
an  injunction  in  which  a  decree  has  been  entered  and  an  appeal 
prayed  and  allowed,  and  the  record  in  which  contains  nothing  to 
show  that  either  of  the  complainants  in  t6e  injunction  suit  died 
before  the  entry  of  the  decree,  but  which  fact  only  appears  by  an 
incidental  affidavit  of  counsel  on  a  motion  to  vacate  the  decree,  coun- 
sel cannot  be  heard,  on  a  writ  of  error  to  reverse  the  Judgment  in  the 
proceeding  for  damages,  to  contradict  the  representations  which 
they,  by  their  appearance  for  complainants  in  the  trial,  aasumedly 
made  to  the  trial  court  as  to  the  complainants  being  alive. 

3.  Appeal  and  ebbob,  §  615* — when  parties  to  writ  of  error  must 
1>e  same  as  parties  to  decree  complained  of.  The  parties  to  a  writ 
of  error  must  be  the  same  as  the  parties  to  the  decree  In  the  trial 
court  which  It  is  sought  to  reverse. 

•See  nilnols  Note*  Dt^eet,  Vols.  XI  to  XV,  and  CwniilattTe  QBarteriy,  mum 
Uiple  and  eeetlon  Bomber. 
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Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Jebse  A. 
Baldwin,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Writ  dismissed.  Opinion  filed  April  10,  1916.  Rehearing 
denied  April  24,  1916. 

Adams,  Foujansbee,  Hawlby  &  Shobby,  for  plain- 
tiffs in  error;  Mitchell  D.  Follansbbb  and  Fbbd 
Babth,  of  counsel. 

Habby  a.  Biossat,  for  defendant  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

The  writ  of  error  sued  out  in  this  case  seeks  a  re- 
versal of  the  decree  awarding  damages  on  the  dissolu- 
tion of  an  injunction  granted  in  the  case  of  Emma 
Gindele  and  George  A.  Gindele,  complainants,  against 
Charles  M.  Conlon  and  others,  defendants,  in  favor  of 
the  defendant  Charles  M.  Conlon.  The  bill  was  filed 
on  August  20,  1914,  and  the  injunction  dissolved  and 
the  bill  dismissed  on  the  motion  of  complainants  on 
February  9, 1915,  and  on  March  29,  1915,  a  decree  was 
entered  awarding  damages  in  the  sum  of  $613.27  in* 
favor  of  the  defendant  Charles  M.  Conlon  and  against 
complainants  for  the  wrongful  issuance  of  said  in- 
junction. From  this  decree  complainants  prayed  and 
were  allowed  an  appeal  to  this  court.  On  April  17, 
1915,  complainants  made  a  motion  to  vacate  the  de- 
cree, which  was  denied  on  the  19th  of  April  thereafter. 
Defendant  in  error  now  moves  to  dismiss  the  writ  of 
error  and,  contending  that  no  other  questions  are  per- 
tinent for  discussion  upon  the  record  in  the  case,  de- 
cline?  to  argue  the  contentions  of  plaintiflfs  in  error 
urged  in  their  brief  and  argument  for  a  reversal. 

We  see  no  way  to  disagree  with  the  defendant  in 
error  in  his  suggestion  that  the  writ  of  error  be  dis- 
missed. We  are  not  unmindful  that  a  proceeding  to 
assess  damages  upon  the  dissolution  of  an  injunction 
does  not  survive  either  in  favor  of  the  representatives 
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of  the  parties  moving  for  the  assessment  or  against 
the  executors  of  the  parties  against  whom  the  assess- 
ment is  sought.  Phelps  v.  Foster,  18  HI.  309 ;  Gorton 
V.  Brown,  27  HI.  489.  Such  an  action  does  not  survive 
under  section  122,  ch,  3,  Eev.  St  (J.  &  A.  If  172). 
Neither  does  any  such  action  survive  by  the  common 
law.    Dempster  v.  Lansingh,  166  HI.  App.  261. 

In  the  condition  of  this  case  the  remedy  is  on  the  in- 
junction bond,  where  appropriate  defenses  may  be  in- 
terposed if  there  are  any.  Were  plaintiffs  in  error  in 
a  position  to  invoke  in  their  favor  the  law  above  dted, 
viz.,  that  the  right  to  an  assessment  of  damages  for 
the  dissolution  of  an  injunction  does  not  survive,  they 
must  succeed ;  but  they  are  not  in  such  position.  There 
is  nothing  in  this  record  to  show  that  prior  to  the  de- 
cree sought  to  be  reversed  either  of  the  complainants, 
George  A.  Gindele  or  Emma  Gindele,  was  dead.  It 
was  only  afte^  the  decree  was  entered  and  appealed 
from  and  an  appeal  prayed  and  allowed  that  compla,in- 
ants  moved  to  vacate  the  decree  and,  incidentally,  by 
an  affidavit  of  one  of  their  counsel,  denoted  the  fa(^ 
that  Emma  Gindele  is  dead  and  that  she  died  Novem- 
ber 23,  1914.  If  the  Gindeles  were  dead  at  the  time 
the  decree  was  entered,  then  counsel  had  no  authority 
to  appear  for  them.  The  death  of  the  Gindeles  re- 
voked the  authority  of  their  counsel. 

In  the  condition  of  this  record  we  cannot  assume  that 
either  of  the  Gindeles  was  dead  at  the  time  the  decree 
involved  in  this  writ  of  error  was  entered.  That  coun- 
sel were  appearing  for  them  led  to  the  assumption  that 
they  were  in  life,  and  in  the  verity  of  that  assumption 
the  decree  was  entered.  Neither  can  we  straighten  out 
the  tangle  in  this  proceeding  resulting  from  the  ac- 
tions of  counsel  in  allowing  the  cause  to  proceed  to  a 
decree  without  suggesting  the  death  of  their  clients 
and  by  such  actions  causing  the  court  to  assume  that 
their  clients  were  still  in  life.  They  cannot  in  this 
proceeding  be  heard  in  contradiction  of  the  represen- 
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tations  which  they  by  their  appearance  for  complain- 
ants in  the  trial  assmnedly  made  to  the  trial  judge  and 
which  eventuated  in  the  decree  complained  about. 
Whatever  the  fact  may  be,  the  record  before  us  shows 
affirmatively  that  the  Gindeles  were  alive  at  the  time 
the  decree  was  entered.  That  record  only  is  before  us 
for  review  and  we  cannot  dehors  that  record  assume 
that  they  are  dead.  Furthermore,  the  parties  to  this 
writ  of  error,  as  appears  from  the  record,  are  not  the 
same  as  the  parties  to  the  decree  in  the  trial  court. 
This  violates  the  well-settled  rule  of  practice  in  this 
State  that  they  must  be.  WtLersburger  v.  Wuerzbur- 
ger,  221  lU.  277. 

For  the  reasons  above  given  we  are  of  the  opinion 
the  writ  of  error  was  improvidently  sued  out  and  that 
the  motion  to  dismiss  must  be  sustained. 

The  writ  of  error  is  accordingly  dismissed. 

Writ  dismissed. 


August  Leroy,  Plaintiff  in  Error,  y.  Hlnerva  T.  Scott, 

Defendant  in  Error. 

Oen.  No.  21,633.    (Not  to  be  reported  In  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John  H. 
FosNOFF,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  April  10,  1916. 

Statement  of  the  Case. 

Action  by  August  Leroy,  plaintiff,  against  Minerva 
V.  Scott,  defendant. 

It  is  stated  in  the  abstract  that  the  declaration  is  in 
an  **  action  of  debt  on  a  foreign  judgment  laying  dam- 
ages $79.50.'*-  It  appears  that  a  judgment  by  default 
was  entered  and  then  set  aside ;  that  pleas  of  nil  debet 
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and  of  rnU  tiel  record  were  subsequently  filed;  that  a 
replication  to  the  plea  of  nul  tiel  record,  concluding 
with  a  verification,  was  filed,  and  that  an  ore  tenus  de- 
murrer to  the  plea  of  nd  debet  was  sustained.  Then 
follows  the  judgment  of  nil  capiat,  which  recites  that 
submission  of  the  cause  for  trial  by  the  court  was  pur- 
suant to  the  stipulation  of  the  parties.  Subsequent  to 
the  entry  of  the  judgment,  defendant  filed,  by  leave  of 
court,  a  plea  of  puis  darrein  continuance.  No  issue  was 
joined  on  this  plea.  Plaintiff  then  moved  to  vacate  the 
judgment,  and  the  motion  being  overruled  brings  error. 

BoBEST  H.  Holmes^  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Appeal  and  brbob,  §  892* — when  judgment  ajfirmed  where  abstract 
inBul/icient,  The  abstract  of  the  record  is  the  pleading  of  the  plain- 
tiff in  error  beyond  'which  a  court  of  review  wiU  not  look  for 
grounds  of  reversal,  and  the  Judgment  will  be  affirmed  where  the 
abstract  is  practically  nothing  more  than  an  index  of  the  record* 
and  fails  to  show  any  error  of  procedure  or  in  the  pleadings,  even 
though  it  is  accompanied  by  a  full  transcript. 


U^trJ^^^^n^S^'  ^*''*-  *'  ••  ^^'  "^  CiuaoUitlTe  Qurteri,. 
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Robert  H.  Holmes,  Plaintiff  in  Error,  t.  MlnerTa  Y. 

Scott,  Defendant  in  Error. 

Gen.  No.  21,633.    (Not  to  be  reported  in  full.) 

Ehror  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John  H.  For- 
NOFT,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  April  10,  1916. 

Statement  of  the  Case. 

Action  by  Robert  H.  Holmes,  plaintiff,  against  Min- 
erva V.  Scott,  defendant. 

The  record  and  abstract  in  this  case  are  in  all  es- 
sential particulars  the  same  as  in  the  case  of  Leroy  v. 
Scott,  Gen.  No.  21,632,  ante,  p.  491.  For  the  reasons  ap- 
pearing in  the  Leroy  opinion,  supra,  the  judgment  of 
the  Circuit  Court  was  affirmed. 

BoBEBT  H.  Holmes^  pro  se. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
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Anton  J.  Cermak  for  use  of  ^enry  Stark,  Defendant  in 
Error,  v.  P.  A.  Starck  Piano  Company  and  United 
States  Fidelity  &  Guaranty  Company,  Plaintiffs  in 
Error. 

Gen.  No.  21,676.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Abthttb  J. 
Gbat,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  April  10,  1916. 

Statement  of  the  Case. 

Action  on  a  replevin  bond  by  Anton  J.  Cermak  for 
use  of  Henry  Stark,  plaintiff,  against  P.  A.  Starck 
Piano  Company,  a  corporation,  and  United  States  Fi- 
delity &  Guaranty  Company,  defendants. 

Plaintiff  in  a  trial  by  the  court  had  judgment  for 
$400  debt,  the  penalty  of  the  bond,  and  $254  damages 
in  the  usual  form,  to  reverse  which  defendants  prose- 
cute this  writ  of  error. 

The  replevin  bond  sued  upon  was  given  in  a  replevin 
suit,  under  which  the  defendant  piano  company  took 
the  piano  of  plaintiff.  The  replevin  suit  resulted  in  a 
judgment  in  favor  of  plaintiff  and  the  award  of  a  writ 
of  retorno  hahendo  for  the  piano.  The  piano  was  not 
returned. 

Defendants  tendered  in  defense  a  writing  claimed  to 
be  a  contract  between  plaintiff  and  the  piano  company 
for  the  purchase  of  the  piano  in  question  on  the  so- 
called  ''instalment  plan."  It  was  claimed  that  under 
this  contract  plaintiff  was  behind  in  his  payments  at 
the  time  of  the  suing  out  of  the  replevin  writ,  and  that 
thereby,  under  the  contract,  the  piano  was  the  property 
of  the  piano  company  and  it  had  the  right  to  reduce 
it  to  possession.  Plaintiff  denied  that  he  signed  the 
contract,  but  claimed  that  all  he  signed  was  a  delivery 
ticket.  Defendants'  witness,  Laury,  while  testifying 
that  plaintiff  signed  the  proffered  contract,  admitted 
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that  it  had  been  changed  in  several  material  particu- 
lars and  that  a  large  part  of  its  terms  had  been  added 
since  plaintiff  signed  it.  There  was  no  proof  that 
plaintiff  assented  to  any  of  the  changes  made  in  the 
alleged  contract.  The  court  excluded  the  writing  be- 
cause such  material  changes  and  alterations  had  been 
made  without  the  assent  of  plaintiff. 

Mabtin  Connob,  for  plaintiffs  in  error. 

Geoboe  M.  Weichelt,  for  defendant  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Replevin,  §  134* — what  measure  of  damaget  where  property 
not  returned.  Where  a  replevin  suit  results  in  a  judgment  in  favor 
of  plaintiff  and  the  award  of  a  writ  of  retorno  h^hendo  and  the 
property  is  not  returned,  the  measure  of  plaintiffs  damages  in  a 
suit  on  the  bond  is  the  value  of  the  property  together  with  his  costs. 

2.  Altcbation  of  instbumentb,  §  14* — toTuit  effect  of  material 
alteration  in  instrument  sued  on.  Where  a  defendant  in  replevin 
sets  up  as  his  sole  defense  an  alleged  contract,  the  making  of  which 
is  denied  by  plaintifT,  and  admits  having  made  material  alterations 
therein  after  its  execution  and  no  evidence  is  introduced  to  show 
plaintifTs  assent  to  the  changes,  the  court  properly  excludes  the 
writing  and  finds  title  to  the  property  in  plaintifT. 

•See  nilnol*  NotM  DisM*,  Vols.  XI  to  XV,  and  CvmnlatlTe  Qowtorlj,  sum 
topic  Mid  •ectlttn  iiiimb«r. 
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Abraham  L.  Marcus  and  Morris  Marcus,  trading  as 
Marbro  Mills,  Defendants  in  Error,  t.  Morris  Bat- 
sky  and  Abraham  L.  Stone,  trading  as  Ratsky  & 
Stone,  Plaintiffs  in  Error. 

Gen.  No.  21,714. 

1.  DEPOsinoiTS,  §  22* — when  deposition  of  assignor  of  account 
inadmissible  in  suit  hy  assignee.  In  a  suit  upon  an  assigned  ac- 
count, a  deposition  of  the  assignor  taken  by  defendants  is  inad- 
missible under  section  33  of  the  Municipal  Court  Act  (J.  ft  A. 
f  3344),  where  there  is  no  evidence  that  the  assignor  was  in  any 
manner  connected  with  or  interested  in  the  assignee  or  its  business, 
or  that  he  was  liable  as  assignor  to  the  latter  in  the  event  that 
assigned  account  was  not  collected. 

2.  CoNSPiRAGT,  §  13* — when  evidence  inadmissible.  Before  evi- 
dence of  a  conspiracy  is  admissible  against  a  party  to  a  suit,  such 
party  must  first  be  proven  to  have  been  a  co-conspirator  with  the 
person  whose  statements  out  of  his  presence,  are  proposed  to  be 
given  in  evidence. 

3.  Evidence,  §  221* — when  inadmissible  as  hearsay.  In  a  suit 
on  an  assigned  account,  the  evidence  in  which  shows  that  a  check 
had  been  sent  in  payment  of  the  account  but  had  come  into  the 
hands  of  a  third  person  who  changed  the  name  of  the  payee,  raised 
the  amount  and  cashed  the  check,  the  deposition  of  a  third  person 
as  to  other  similar  transactions  is  inadmissible  where  no  connec- 
tion is  shown  between  plaintifTs  and  deponent 

4.  Evidence,  §  67* — when  inadmissible  as  irrelevant.  In  a  suit 
on  an  assigned  account,  certified  copies  of  documents  in  a  bank- 
ruptcy proceeding  against  the  assignor  in  a  Federal  court  in  another 
district  are  properly  excluded  as  irrelevant 

Error  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Sheridan  E. 
Fat,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Afilrmed.    Opinion  filed  April  10,  1916. 

Eugene  M.  Bumphbey,  for  plaintiffs  in  error. 

William  Helfand  and  Benjamin  H.  Ehrlich,  for 
defendants  in  error. 

•8m  nilnois  Notes  Difest,  Vols.  XI  to  XV,  and  CvmolatiTe  Qnwrtorly.  «UM 
tople  and  section  number. 
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Mb,  Justice  Holdom  delivered  the  opinion  of  the 
court. 

A  judgment  on  the  finding  of  the  court  for  $282.48 
in  favor  of  plaintiffs  is  the  subject  of  this  review.  It  is 
admitted  that  if  plaintiff^  are  entitled  to  recover  at  all, 
the  amount  of  the  judgment  should  stand. 

Plaintiffs  bought  from  Joseph  Seiden  an  account 
against  defendants  for  goods  sold  and  delivered  to  the 
amount  of  the  judgment.  Plaintiffs  bring  suit  in  their 
own  name  in  force  of  section  18,  ch.  110,  Be  v.  St.  (J.  & 
A.  IK  8555). 

The  difficulties  here  encountered  arise  from  the  fact 
that  defendants  attempted  to  pay  the  account  in  suit 
by  drawing  their  check  for  the  amount  due  to  the  order 
of  plaintiffs  and  transmitting  tl^e  same  to  plaintiffs  by 
maiL  This  check  never  reached  plaintiffs.  In  some 
way  not  satisfactorily  explained  the  check  fell  into  the 
hands  of  some  dishonest  person  who  raised  it  to 
$382.48,  changed  the  name  of  the  payee  to  ' '  J.  Wilner ' ' 
and  cashed  the  check  as  altered  at  the  Night  Bank  of 
St-  Louis,  Missouri.  The  serious  question  for  solution 
is  whether  the  proofs  in  the  record  in  any  way  coimect 
plaintiffs  with  the  forgery,  and  if  not,  whether,  on  the 
theory  that  the  evidence  excluded  would,  was  such  evi- 
dence admissible  for  that  purpose.  This  raises  the 
further  question  whether  the  deposition,  taken  by  de- 
fendants, of  Joseph  Seiden,  the  assignor  of  the  account 
in  suit,  was  admissible  in  evidence  under  section  33  of 
the  Municipal  Court  Act  (J.  &  A.  ^  3344),  for  which 
limited  purpose  only  was  it  offered.  This  section 
reads : 

**That  upon  the  trial  or  hearing  of  any  suit  in  the 
Municipal  Court  any  party  thereto  or  any  person  for 
whose  immediate  benefit  such  suit  is  prosecuted  or  de- 
fended or  the  directors,  officers,  superintendent  or 
managing  agents  of  any  corporation  which  is  a  party 
to  the  record  in  such  suit  may  be  examined  upon  the 
trial  thereof  as  if  under  cross-examination  at  the  in- 
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stance  of  the  adverse  party  or  parties,  or  any  of  them, 
and  for  that  purpose  may  be  compelled,  in  the  same 
manner  and  subject  to  the  same  rules  for  examination, 
as  any  other  witness,  to  testify,  but  the  party  calling 
for  such  examination  shall  not  be  concluded  thereby, 
but  may  rebut  the  testimony  thus  given  by  counter  tes- 
timony. ' ' 

The  construction  of  this  section  is  one  of  first  im- 
pression,  as  up  to  the  present  time  such  section  has 
not  been  construed  by  a  court  of  review.  We  are  in- 
clined to  the  opinion  that  Seiden's  deposition  was 
properly  excluded,  in  the  limited  way  in  which  it  was 
offered,  because  Seiden  was  neither  a  party  to  the 
cause  nor  beneficially  interested  in  its  outcome.  There 
is  no  evidence  that  he  was  in  any  manner  connected 
with  or  interested  in  plaintiffs  or  their  business  or  that 
he  was  Uable  as  assignor  to  plaintiffs  in  the  event  that 
the  account  assigned  was  not  collected.  Without  mak- 
ing it  to  appear  that  Seiden  was  in  some  way  bene- 
ficially interested  in  the  suit,  defendants  could  not 
under  section  33,  supra,  avail  of  his  evidence.  Defend- 
ants proffered  the  deposition  of  Jacob  Goldman,  a  self- 
confessed  crook,  which  was  taken  in  the  **  Tombs" 
prison  in  New  York  City,  in  an  attempt  to  connect 
plaintiffs  ^th  the  forged  check.  Goldman 's  testimony 
was  not  only  unreliable  but  it  was  purely  hearsay  and 
in  no  way  tended  to  connect  plaintiffs  with  the  forgery 
of  the  check  of  defendants  sent  to  plaintiffs,  or  with 
any  conspiracy  to  raise,  alter  or  change  any  other 
checks.  It  seems  that  Goldman  had  been  connected 
with  a  gang  of  forgers  which  had  raised  chedss  in 
transactions  similar  to  the  one  between  plaintiffs  and 
Seiden,  and  that  he  had  been  many  times  arrested. 
Even  his  testimony  is  sUent  as  to  his  having  had  any 
connection  or  transactions  with  plaintiffs.  The  exclu- 
sion of  this  deposition  was  without  error.  Before  evi- 
dence of  a  conspiracy  against  a  party  is  admissible, 
such  party  must  first  be  proven  to  have  been  a  co-con- 
spirator with  the  person  whose  statements,  out  of  the 
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presence  of  such  party,  is  proposed  to  be  given  in  evi- 
dence.   People  V.  Barkas,  255  111.  516. 

Defendants  offered  certified  copies  of  certain  docu^ 
ments  in  a  bankruptcy  proceeding  against  Seiden  in 
the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York.  The  offer  was  rightfully 
denied  on  the  grounds  of  irrelevancy  and  lack  of 
proper  authentication. 

There  is  no  evidence  in  the  record  either  admitted 
or  excluded  Which  in  any  manner  connects  plaintiffs 
with  the  forgery  of  the  check  of  defendants  mailed  to 
plaintiffs  in  payment  of  the  account  in  suit. 

There  is  no  reversible  error  in  the  record  and  the 
judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 


Charles  F.  Hoff,  Appellee,  t.  L.  Gonld  &  Company, 

Appellant. 

Oen.  No.  21,789.    (Not  to  be  reported  in  f  nil.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  M. 
FiBHEB,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Reversed  with  finding  of  fbct.    Opinion  filed  April  10,  1916. 

Statement  of  the  Case. 

Action  by  Charles  F.  Hoff,  plaintiff,  against  L. 
Gonld  &  Company,  defendant. 

The  evidence  showed  that  the  defendant  is  a  whole- 
sale dealer  in  wooden  and  willow  ware  and  house  fur- 
nishing goods  in  Chicago,  and  until  July  6, 1909,  owned 
and  operated  horses  and  wagons,  etc.,  and  used  the 
same  in  the  hauling  of  its  goods.  On  that  day  defend- 
ant discontinued  doing  its  own  teaming  and  sold  all  of 
its  horses,  wagons,  harness  and  other  teaming  equip- 
ment to  the  plaintiff.    On  the  same  day  the  parties  en- 
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tered  into  a  contract  which  provided  inter  alia  that 
plaintiff  should  do  all  defendant's  teaming  work  for  a 
period  of  five  years;  that  it  should  for  that  purpose 
furnish  defendant  six  double  and  two  single  teams  with 
wagons,  drivers   and   other   necessary   adjuncts,  for 
which  plaintiff  was  to  receive  from  defendant  as  com- 
pensation $1,000  on  the  first  day  of  each  month,  during 
the  life  of  the  contract.   There  was  also  provision  made 
for  the  supplying  of  additional  teams  as  the  exigencies 
of  defendant's  business  might  require.     Among  the 
material  conditions  of  the  contract,  plaintiff  agreed 
that  during  the  term  of  the  contract  he  would  keep  the 
wagons  well  painted,  have  defendant's  name  painted 
on  them,  and  keep  all  the  wagons,  horses,  harness,  eta, 
in  as  good  order  and  condition  as  the  same  were  in 
when  possession  thereof  was  surrendered  to  plaintiff, 
and  generally  to  carry  on  and  conduct  the  teaming 
business  incident  to  the  business  of  defendant  in  a 
manner  '^satisfactory"  to  defendant.     On  failure  of 
plaintiff  to  comply  with  the  foregoing  conditions  in  a 
manner  ''satisfactory"  to  defendant,  the  defendant 
might,  on  giving  thirty  days '  written  notice  to  plaintiff, 
declare  the  contract  ' '  forfeited  and  of  no  force  or  ef- 
fect." 

It  was  shown  that  plaintiff  received  the  teaming  out- 
fit sold  to  him  by  defendant  in  first-class  condition. 
The  evidence  showed  that  plaintiff  kept  the  horses  in 
an  ungroomed  condition;  that  the  harness  was  not 
clean;  that  the  wagons  were  not  "well  painted"  or 
kept  clean,  but  were  habitually  dirty;  that  there  were 
many  holes  in  the  wagon  covers,  causing  rain  to  per- 
colate through  and  damage  goods  transported  in  such 
wagons;  that,  moreover,  plaintiff's  teamsters  "loafed 
upon  the  job." 

These  conditions,  when  called  to  the  attention  of 
plaintiff,  were  not  denied  but  excused.  Plaintiff,  in 
effect,  replied  on  one  occasion  that  he  could  not  afford 
to  live  up  to  his  contract.    Defendant  being  dissatisfied 
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with  conditions,  availed  of  the  right  reserved  by  the 
contract  to  terminate  it,  and  on  February  13,  1913, 
gave  plaintiff  notice  that  the  contract  would  be  deter- 
mined thirty  days  from  that  date.  Since  March  15, 
1913,  plaintiff  has  not  done  any  teaming  for  defend- 
ant. 

Action  was  brought  on  the  ground  that  defendant 
wrongfully  terminated  plaintiff's  contract,  and  to  re- 
cover damages  resulting  to  him  from  such  alleged 
wrongful  act.  From  a  judgment  for  plaintiff  for 
$2,916,  defendant  appeals. 

Chytbatjs,  Hbaly  &  Frost,  for  appellant. 

Charles  V.  Barrett,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
•  comrt. 

Abstract  of  the  Decision. 

1.  Contracts,  §  387* — tohen  evidence  sufficient  to  show  'breach. 
In  an  action  on  a  contract,  evidence  examined  and  held  to  show  that 
plaintiff  had  failed  to  carry  out  the  contract  in  material  and  es- 
sential particulars  in  accordance  with  its  conditions. 

2.  Contracts,  §  387* — when  evidence  sufficient  to  sh^yip  failure 
to  perform  contract  in  "satisfactory"  manner.  In  an  action  on  a 
teaming  contract  which  required  that  plaintiff  should  perform  the 
contract  in  a  manner  "satisfactory"  to  defendant,  evidence  exam- 
ined and  held  to  show  that  plaintiff  did  not  perform  the  contract  in 
such  manner. 

8.  Contracts,  §  312* — lohat  constitutes  "satisfactory'*  perforwr 
once.  Where  a  contract  provides  that  it  is  to  be  performed  in  a 
manner  "satisfactory"  to  one  of  the  parties,  the  provision  must  be 
construed  as  meaning  that  the  performance  must  be  such  that  the 
party,  as  a  reasonable  person,  should  be  satisfied  with  it. 
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Aurora,  Elgin  &  Chicago  Railroad  Company  for  use  of 
Rochester  Bridge  Company,  Plaintilf  in  Error,  y. 
National  Surety  Company,  Defendant  in  Error. 

Oen.  No.  31,841. 

1.  INDBMNITT,  §  9* — whefi  indemnity  bond  not  far  benefit  of  tMrd 
persons.  In  action  by  the  obligee  of  an  indemnity  bond  against  the 
surety  for  the  use  of  a  third  person,  the  condition  of  the  bond  ex- 
amined and  the  bond  held  not  to  be  for  the  benefit  of  third  persons. 

2.  Pbincipal  and  bubett,  t  6* — when  obligation  of  surety  strictly 
construed.  The  obligation  of  a  surety  must  be  strictly  construed 
and  cannot  be  extended  by  implication  or  construction. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  JoHir  J. 
RooNET,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  April  10,  1916. 

Eabl  J.  Walkeb,  for  plaintiff  in  error;  Geobgb  W.  • 
HoiiifAN,  of  counsel. 

Chableb  H.  Bubras,  for  defendant  in  error. 

Me.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Plaintiff,  by  this  writ  of  error,  seeks  to  reverse  a 
judgment  of  nil  capiat  entered  against  it  on  a  trial  be- 
fore the  court  without  a  jury. 

This  action  is  based  upon  an  indemnity  bond,  in 
which  W.  A.  Melcher  was  principal  and  the  defendant 
was  surety  and  the  plaintiff  railroad  company  was  the 
obligee.  The  bond  was  given  to  indemnify  the  railroad 
company  against  loss  and  damage  which  it  might  suf- 
fer by  the  failure  or  default  of  Melcher  in  a  certain 
contract  which  Melcher  had  entered  into  with  the  rail- 
road company  to  build  and  construct  a  certain  addi- 
tion to  its  engine  room  at  its  Batavia  power  house. 
Melcher  made  a  contract  with  the   usee,   Rochester 

•8c«  Illinois  NotM  Dlg«rt,  Vols.  XI  to  XV,  and  CvmnlatlTo  Qvartorij, 
topic  And  Boctlon  amnbor. 
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Bridge  Company,  to  furnish  certain  materials  to  Mel- 
cher  for  the  carrying  out  of  his  contract  with  the  rail- 
road company,  which  it  did.  Melcher  owed  the  usee 
bridge  company  $2,943.41  for  material  furnished  Mel- 
cher and  used  by  him  in  building  the  addition  to  the 
railroad  company's  engine  room,  and  failed  to  pay  it. 
The  theory  of  plaintiflF's  claim  is  that  defendant  was 
liable  to  pay  Melcher 's  debt  to  the  bridge  company  in 
virtue  of  the  bond  above  recited. 

The  defense  set  up  is :  '  *  That  the  bond  set  up  in  the 
plaintiff's  statement  of  claim  was  not  a  bond  given  for 
the  benefit  of  persons  furnishing  labor  and  material  to 
the  principal  herein,  W.  A.  Melcher,  in  the  construc- 
tion of  the  work  under  the  contract  between  said  W.  A. 
Melcher  and  the  Aurora,  Elgin  and  Chicago  E.  B.  Co., 
but  was  written  for  the  use  and  benefit  of  the  obligee 
in  said  bond,  to-wit :  the  Aurora,  Elgin  &  Chicago  B.  B. 
Co."  Our  decision  must  rest  upon  the  legal  interpre- 
tation of  the  condition  of  the  bond,  the  subject-matter 
of  this  suit.    It  is  as  follows  : 

**Now  therefore,  the  condition  of  the  above  obliga- 
tion is  such  that  if  the  above  bounden  principal  shall 
well  and  truly  keep,  do  and  perform,  each  and  every, 
all  and  singular,  the  matters  and  things  in  said  con- 
tract set  forth  and  specified  to  be  by  the  said  principal 
kept,  done  and  performed,  at  the  time  and  in  the  man- 
ner in  said  contract  specified,  and  shall  pay  over, 
make  good  and  reimburse  to  the  above  named  obligee, 
all  loss  and  damage  which  said  obligee  may  sustain  by 
reason  of  failure  or  default  on  the  part  of  said  prin- 
cipal, then  this  obligation  shall  be  void,  otherwise  to 
remain  in  full  force  and  effect. ' ' 

At  the  close  of  plaintiff's  case  the  court  found  the 
issues  in  favor  of  the  defendant  and  entered  judgment 
accordingly. 

The  bond  under  consideration  was  not  made  for  the 
benefit  of  third  parties  and  it  cannot  be  so  construed  or 
held  by  any  language  used  or  condition  to  be  found  in 
it.    It  was  strictly  inter  parties  and  was  to  indemnify 
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the  railroad  company  for  any  loss  or  damage  accruing 
to  it  from  the  breaching  by  Melcher  of  his  contract 
with  it.  The  liberal  construction  of  the  bond  contend- 
ed for  by  plaintiff  would  not  result  in  so  expanding  the 
obligation  as  to  include  any  claim  of  the  bridge  com- 
pany against  Melcher  short  of  reading  into  the  bond  a 
covenant  or  condition  which  is  not  to  be  found  in  it. 
Parties  make  their  own  contracts  and  courts  have  no 
power  to  impose  conditions  not  made  by  the  parties 
themselves.  If  the  plaintiff  railroad  company  had  de- 
sired to  have  subcontractors  or  others  protected,  it 
should  have  been  so  nominated  in  the  bond.  The  bond 
in  this  record  in  no  particular  is  comparable  to  bonds 
in  which  third  persons  were  granted  relief  in  the  caseg 
cited  by  counsel  for  plaintiff.  This  case  is  more  akin 
in  fact  and  principle  to  Searles  v.  City  of  Flora,  225 
111.  167,  and  the  ruling  in  that  case  governs  this.  The 
party  indemnified  was  the  railroad  company,  and  for 
its  loss  or  damage  only  can  defendant  be  held  liable 
under  its  bond.  As  the  court  said  in  the  Searles  case, 
supra,  so  say  we  here :  ^*  We  think  the  evidence  in  this 
case  clearly  shows  that  the  bond  and  contract  were  not 
entered  into  with  the  intention  of  securing  third  par- 
ties as  to  labor  and  material  furnished  in  the  comple- 
tion of  said  contract,  but  they  were  entered  into  for  the 
purpose  of  securing  *  *  *''  the  Aurora,  Elgin  & 
Chicago  Railroad  Company,  *'and  it  alone,  in  this  re- 
spect.'' Nothing  whatever  is  said  in  the  bond  about 
paying  third  parties  for  material  or  anything  else.  It 
was  made  to  indemnify  the  defendant  railroad  com- 
pany and  none  other.  We  cannot  extend  the  liability 
of  defendant  by  construction.  On  the  contrary,  the 
obligation  of  a  surety,  which  is  the  obligation  of  de- 
fendant, must  be  strictly  construed,  and  it  cannot  be 
held  under  the  terms  of  its  undertaking  by  implication 
or  construction.  City  of  Sterling  v.  Wolf,  163  111.  467. 
The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 
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Bradford  &  Company/Inc,  Appellee,  t.  United  States 
Tent  &  Awning  Company,  Appellant. 

Gen.  No.  21,%4.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNBT,  Judge,  preflidlng.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  April  10,  1916. 

Statement  of  the  Case. 

Action  by  Bradford  &  Company,  Inc.,  plaintiff, 
against  United  States  Tent  &  Awning  Company,  de- 
fendant. 

The  afBdavit  of  meritorious  defense  was  on  motion 
of  plaintiff  stricken  from  the  files,  and  a  judgment,  as 
in  cases  of  default  (the  damages  being  assessed  by  a 
jury  under  the  instructions  of  the  trial  judge),  entered 
in  favor  of  plaintiff  for  $3,508.03,  and  defendant  ap- 
peals. 

Plaintiff  contended  that  the  contract  was  one  of 
sale,  and  defendant  that  it  was  a  consignment  con- 
tract, and  that  under  the  contract  it  acted  as  plaintiff's 
factor  and  that  the  title  to  the  goods  remained. in 
plaintiff. 

The  material  parts  of  the  contract  were  that  de- 
fendant was  to  handle  the  entire  line  of  pillow  tops 
manufactured  by  plaintiff  ''on  a  consignment  basis'' 
subject  to  a  five  per  cent,  return.  Prices  were  stated 
which  were  to  be  paid  by  defendant  to  plaintiff  as  soon 
as  money  was  received  by  defendant  from  purchasers ; 
that ' '  a  full  settlement  is  to  be  made  November  1, 1914, 
for  all  stock  on  hand  or  in  transit  in  excess  of  five  per 
cent,  of  the  total  shipments,  said  five  per  cent,  to  be  ' 
subject  to"  (plaintiff's)  ''disposition  and  to  be  in  first 
class  merchantable  condition  as  originally  shipped." 
Defendant  bound  itself  not  to  sell  the  goods  for  less 
than  fifteen  cents  advance  on  the  prices  fixed.    It  was 
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not  disputed  under  this  contract  that  defendant  re- 
ceived from  plaintiff  pUlow  tops  to  the  value  of 
$6,207.69,  or  that  defendant  was  entitled  to  a  credit  of 
$2,689.66,  which  included  goods  returned  of  the  value 
of  $324.50. 

LrrziNGEB,  McGuBN  At^Beid,  for  appellant. 

MusGBAVE^  Oppenheim  &  Lee,  foT  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Damaqkb,  t  221* — when  asBeaament  hy  jury  unneceaaary. 
Where  defendant's  affidavit  of  meritorious  defense  is  stricken  from 
the  flies  on  plaintiff's  motion,  assessment  of  damages  by  the  Jury 
is  not  necessary  unless  requested,  the  sworn  statem^it  of  claim  be- 
ing sufficient  from  which  to  make  such  assessment. 

2.  Municipal  Court  of  Chicago,  {  13* — what  procedure  proper 
where  affidavit  of  defenae  atricken.  Where  defendant's  affidavit  of 
meritorious  defense  is  stricken  from  the  flies  on  plaintifTs  motion, 
the  cause  should  proceed  on  the  assessment  of  damages  as  in  cases 
of  default,  defendant  not  being  entitled  to  read  its  affidavit  of  de- 
fense to  the  Jury  but  only  to  cross-examine  plaintifTs  witnesses  in 
diminution  of  damages. 

8.  Municipal  Coubt  of  Chicago,  §  13* — what  effect  of  atriking 
affidavit  of  defenae.  Under  the  practice  in  the  Municipal  Court  of 
Chicago,  a  motion  to  strike  the  affidavit  of  defense  is  tantamount 
to  a  demurrer  to  defendant's  pleading  and,  when  sustained,  so  far 
puts  defendant  out  of  court  that  he  can  only  cross-examine  wit- 
nesses for  the  purpose  of  minimizing  damages. 

4.  Contracts,  §  171* — what  rule  of  conatruction.  In  construing 
a  contract,  all  of  its  parts  must  be  considered. 

5.  Contracts,  §  181* — when  intent  of  partiea  controlling.  The 
designation  which  the  parties  to  a  contract  give  to  it  are  not  bind- 
ing upon  the  court  in  construing  it,  but  its  character  and  the  rights 
of  the  parties  may  be  determined  by  ascertaining  the  intention  of 
the  parties  from  all  the  language  used  in  the  contract. 

6.  Sales,  §  3* — when  contract  one  of  aale  and  not  conaignment 
contract.  In  an  action  on  a  contract,  terms  of  contract  examined 
and  contract  held  to  be  one  of  sale  and  not  a  consignment  contract 
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Anton  Papszycki^  Defendant  in  Error^  y.  John  Gurka^ 

Plaintiff  in  Error. 

Gen.  No.  19^494.    (Not  to  be  reported  in  f nil.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Thbodobb 
Bbezvtanq,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  April  12,  1916. 


Statement  of  the  Case. 

Action  by  Anton  Papszycki,  plaintiflF,  against  John 
Giirka,  defendant,  in  the  Superior  Court  of  Cook  coun- 
ty, to  recover  damages  for  being  bitten  by  defendant's 
dog.  To  reverse  a  judgment  for  plaintiflF  for  eight 
hundred  and  fifty  dollars,  defendant  prosecutes  this 
writ  of  error. 

W.  G.  Anderson  and  E.  H.  Wright,  for  plaintiflf  in 
error. 

Chytraus,  Healt  &  Frost,  for  defendant  in  error. 

Mr.  PREsroiNG  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Animals,  |  14* — uohen  persona  not  hound  to  exercise  care  to 
avoid  being  bitten  by  domestic  animals.  Persons  are  not  bound  to 
exercise  care  to  avoid  being  injured  by  domestic  animiOs  not  nat- 
urally dangerous  without  notice  of  the  Yicious  tendencies  of  the 
particular  animal. 

2.  Animals,  §  39* — when  plaintiff  need  not  allege  and  prove  due 
care  to  avoid  injury  from  animal.  In  an  action  to  recover  damages 
for  being  bitten  by  a  dog,  it  is  not  necessary  for  plaintiff  to  aver 
and  prove  due  care  and  caution  for  his  own  protection,  such  facts 
being  matter  of  defense. 

<8«e  nUnoto  Notes  IMs««t.  Vote.  XI  to  XY.  and  CumvlatlTO  Qnarterly,  tMne 
topic  and  soetiOB  nnmber. 
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3.  Appeal  akd  ebbob,  {  1313* — when  presumed  that  case  tried  on 
regular  call  of  calendar.  Where  nothing  to  the  contrary  appears  in 
the  record.  It  will  be  presumed  that  a  case  is  tried  on  the  regular 
call  of  the  calendar. 

4.  Damages,  {  228* — when  notice  to  defendant  after  default  not 
prerequisite  to  holding  inquest  to  assess  damages.  Where  a  default 
is  entered  in  an  action  tried  on  the  regular  call  of  the  calendar,  no- 
tice to  the  defendant  after  such  default  is  not  necessary  to  enable 
the  court  to  hold  an  inquest  for  assessing  damages. 


Mare  Sherwood,  Defendant  in  Error,  y.  F.  0.  Smelt  et 
aL,  M.  W.  Sheafe,  Plaintiff  in  Error. 

Gen.  No.  30,428.    (Not  to  be  reported  in  fulL) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John  A 
DowDALL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Affirmed.  Opinion  filed  April  12,  1916. 
Rehearing  denied  April  26,  1916. 

Statement  of  the  Case. 

Bill  in  chancery  by  Marc  Sherwood,  complainant, 
against  F.  0.  Smolt,  M.  W.  Sheafe,  Ulric  King,  the 
American-Mexico  Mining  &  Developing  Company,  a 
corporation,  G.  V.  Penwell,  J.  E.  Morris  and  Fred 
Matters,  defendants,  to  declare  and  enforce  an  express 
trust  imposed  on  certain  personal  property  to  secure 
the  payment  of  a  loan  made  to  the  defendant  corpora- 
tion, which  fund  came  into  the  hands  of  defendants 
Sheafe  and  Smolt.  To  reverse  a  decree  that  defendant 
Sheafe  pay  complainant  the  sum  of  $7,725,  such  de- 
fendant prosecutes  thi3  writ  of  error. 

John  F.  Higgins,  for  plaintiff  in  error. 

Charles  Hudson,  for  defendant  in  error. 


•See  Ullnoit  Note*  Digest,  VoU.  XI  toi  XV,  and  CnmalallTe  Qvartorly, 
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Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstraet  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1270* — when  presumed  that  there  is  suffi- 
cient evidence  to  sustain  findings  of  facts  in  decree.  Where  the 
record  in  the  Appellate  Court  In  a  suit  in  equity  contains  no  certifi- 
cate of  evidence,  it  will  be  presumed  that  there  was  sufficient  evi- 
dence to  sustain  the  finding  of  facts  recited  in  the  decree,  and  the 
only  question  on  appeal  in  such  case  is  whether  or  not  there  Is  a 
sufficient  finding  of  facts  to  sustain  the  decree. 

2.  BQTjmr,  §  515* — iohen  finding  of  facts  sufficient  to  sustain 
decree.  On  a  bill  in  equity  to  declare  and  enforce  against  certain 
personal  property  of  a  mining  corporation  an  express  trust  for 
money  loaned  to  it  by  its  president  for  smelting  ore,  it  being  agreed 
that  the  proceeds  of  the  ore  should  be  held  by  the  company  as  a 
trust  fund  for  the  payment  of  the  loan,  where  a  decree  in  favor  of 
the  complainant  made  a  finding  of  the  following  facts  as  its  basis: 
That  at  the  time  of  making  the  agreement  defendants  were  in  di- 
rect control  of  the  affairs  of  the  mine,  and  had  charge  of  the  output 
and  red\iction  of  the  ore;  that  defendants  represented  that  it  was 
for  the  interest  of  the  corporation  to  smelt  the  ore  already  mined, 
and  requested  the  loan,  which  plaintift  and  others  accordingly 
made;  that  on  completion  of  the  smelting  operation  complainant 
applied  to  the  officers  of  the  corporation  for  an  accounting  and 
payment,  which  defendants  from  time  to  time  promised  to  make, 
putting  complainant  oft  with  promises  and  representations,  up  to 
and  including  the  time  of  the  decree,  held  that  the  finding  warranted 
the  reasonable  inference  that  the  court  also  found  as  a  fact  that  the 
act  of  defendants  in  making  the  agreement  was  either  authorized  or 
ratified  by  the  company. 

3.  Equity,  §  515* — when  decree  for  payment  of  money  hy  officers 
of  corporation  warranted  by  finding.  In  a  suit  in  equity  to  declare 
and  enforce  an  express  trust  against  certain  personal  property  for 
money  loaned  to  a  mining  corporation  on  an  agreement  made  by 
its  officers  that  the  proceeds  of  certain  sales  of  smelted  ore  should 
be  held  as  a  trust  fund  for  the  payment  of  the  debt  to  which  bill 
such  .officers  were  made  parties,  a  decree  that  such  officers  pay  a 
sum  of  money  to  complainant  is  warranted  by  a  finding  that  the 
certain  sums  were  collected  from  the  sale  of  the  ore  by  a  defendant, 
who  remitted  it  to  another  defendant,  and  that  the  two  dissipated 
such  fund,  or  a  large  portion  of  it.  such  fund  coming  into  the  hands 
of  such  defendants  as  a  trust  fund  for  plaintiff. 


•Set  UHnoic  Notes  DiipeKt,  Vols.  XI  to  XV.  and  Cumulative  Quarterly,  same 
ioi>»«:  Mid  Motion  number. 
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4.  Appeal  and  ebbob,  |  784* — when  affldavitB  may  not  he  co%- 
aidered  on  review  of  decrees  on  petition  to  set  aside  decree  in  eq- 
uity. Affidavits  attached  to  a  verified  petition  to  set  aside  a  decree 
in  equity,  or  affidavits  filed  after  the  filing  of  such  petition,  cannot 
be  considered  on  review  unless  it  appears  from  the  record  that  soch 
affidavits  were  considered  by  the  court  below  in  passing  on  the  mo- 
tion to  vacate  the  decree. 

5.  Appeal  and  ebbob,  §  784* — when  record  must  contain  ajfldoviH 
in  support  of  motion  to  vacate  decree  in  equity.  The  fact  as  to 
^^ether  the  court  below,  in  passing  upon  a  motion  to  vacate  a  de- 
cree in  a  suit  in  equity,  considered  affidavits  filed  in  support  of  sach 
motion,  or  attached  to  the  petition,  can  only  be  made  to  appear  Iqr 
making  such  affidavits  part  of  the  record  certified  to  by  the  judge 
who  heard  the  cause. 

6.  Appeal  and  ebbob,  {  1268* — when  action  of  court  in  overrMug 
m4>tion  to  vacate  decree  presumed  correct.  On  review  of  a  decree  in 
a  suit  in  equity,  where  there  is  no  certificate  to  show  that  any  aflt- 
davits  were  considered  by  the  court  in  overruling  a  motion  to  vacate 
the  decree,  such  action  must  be  presumed  to  be  correct 

7.  Appeal  and  ebbob,  {  855* — what  certificate  of  evidence  mmt 
contain.  Affidavits  filed  in  support  of  or  attached  to  a  verified  peti- 
tion for  the  vacation  of  a  decree  in  equity  are  not  part  of  the  record 
on  review  unless  preserved  by  a  certificate  of  evidence. 

8.  Appeal  and  ebbob,  §  855* — what  certificate  of  evidence  wuut 
contain.  A  verified  petition  for  the  vacation  of  a  decree  in  equity 
is  in  the  nature  of  an  affidavit,  and  is  not  part  of  the  record  on  r»> 
view  unless  preserved  in  the  certificate  of  evidence  signed  by  the 
trial  court 

9.  Bquitt,  §  56* — when  objection  hy  defendant  that  pica  of  co- 
defendant  not  disposed  of  without  merit  In  a  bill  to  enforce  an  ex- 
press trust,  where  there  were  several  defendants,  one  of  wliom  rested 
on  a  plea  to  the  Jurisdiction  without  answering,  an  objection  by  an* 
other  defendant  that  the  plea  was  not  disposed  of  held  without  mw- 
it 

10.  Equmr,  |  399* — when  objection  of  defendant  that  eodefend- 
ant  not  served  icithout  m^rit.  In  a  bill  to  enforce  an  express  tnst, 
where  there  were  several  defendants,  an  objection  by  one  of  them 
that  another  was  not  served  held  without  merit 
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James  T.  Walsh,  Defendant  in  Error,  y.  New  England 
Casualty  Company,  Plaintiff  in  Error. 

Gen.  No.  21,035.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  R.  Stbw- 
AVT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1915.  Reversed  with  finding  of  facts.  Opinion  filed 
April  12,  1916. 

Statement  of  the  Case. 

Action  by  James  V.  Walsh,  plaintiflf,  against  the 
New  England  Casualty  Company,  a  corporation,  de- 
fendant, in  the  Municipal  Court  of  Chicago,  to  recover 
salary.  To  reverse  a  judgment  for  plaintiflf  for  fifty- 
four  dollars,  defendant  prosecutes  this  writ  of  error. 

Byan  &  Condon,  for  plaintiflf  in  error ;  Irwin  L  Liv- 
ingston, of  counsel. 

No  appearance  for  defendant  in  error. 

Mb.  PuBsroiNG  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Masteb  and  sebyant,  §  84* — when  evidence  insufficient  to 
prove  contract  of  emvloyment  from  month  to  m^mth.  In  an  action 
to  recover  salary  based  on  the  theory  that  the  hiring  was  from 
month  to  month,  entitling  plaintiff  to  a  month's  notice  of  intention 
to  discharge,  evidence  examined  and  held  not  sufficient  to  prove  a 
contract  of  employment  from  month  to  month. 

2.  Master  and  sebyant,  §  84* — when  evidence  insufficient  to  show 
that  servant  was  not  discharged  for  good  cause.  In  an  action  to  re- 
cover salary,  evidence  examined  and  field  insufficient  to  show  that 
plalntift  was  not  discharged  for  good  cause. 

3.  Master  and  servant,  §  84* — when  evidence  sufficient  to  show 
di9Charge  of  servant  on  specified  date.     In  an  action  for  salary, 
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where  the  evidence  was  conflicting  as  to  whether  plaintiff  was  dis- 
charged on  July  31st  or  August  1,  1914,  evidence  examined  and  held 
to  show  that  the  discharge  took  place  on  July  31st. 

4.  Master  and  sebvant,  §  84* — when  evidence  inaufflcient  to  stu- 
tain  verdict.  In  an  action  to  recover  salary,  where  there  was  no 
contract  for  hiring  by  the  month  and  where  the  evidence  showed 
that  plcdntifF  was  discharged  for  good  cause,  a  finding  for  plaintiff 
for  the  amount  of  a  month's  wages  after  discharge  less  what  plain- 
tiff earned  in  that  time  held  erroneous. 


Bartholomae  &  Boeslng  Brewing  and  Malting  Com- 
pany, Defendant  In  Error,  y.  Chicago  Ballways 
Company  and  Langsman  Teaming  Company. 
Langsman  Teaming  Company,  Plaintiif  In  Error. 

Gen.  No.  21,058.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edmund  K. 
Jabecki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  April  12,  1916. 

Statement  of  the  Case. 

Action  of  tort  by  Bartholomae  &  Roesing  Brewing 
&  Malting  Company,  a  corporation,  plaintiff,  against 
the  Chicago  Railways  Company,  a  Corporation,  and 
Langsman  Teaming  Company,  a  corporation,  defend- 
ants, in  the  Municipal  Court  of  Chicago,  to  recover  for 
damages  to  plaintiff 's  beer  wagon  as  a  result  of  a  col- 
lision between  another  wagon  and  a  street  car.  To  re- 
verse a  judgment  for  plaintiff  for  $78.60,  defendant 
Langsman  Teaming  Company  prosecutes  this  writ  of 
error. 

The  case  was  tried  by  the  court  without  a  jury,  which 
dismissed  the  action  as  against  defendant  Chicago  Rail- 
ways Company.     It  appeared  that  the  cause  of  the 
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accident  was  that  defendant's  wagon,  which  was  stand- 
ing in  rear  of  plaintiff's  wagon,  in  front  of  a  saloon, 
attempted  to  pull  out  and  go  round  plaintiff 's  wagon, 
and  in  so  doing  was  struck  by  a  street  car  in  such 
fashion  as  to  throw  it  against  plaintiff 's  wagon,  the 
impact  knocking  oflf  certain  barrels  of  beer,  with  which 
plaintiff's  wagon  was  loaded,  breaking  the  barrels  and 
causing  the  beer  to  leak  out. 

Mebk  &  MoDoKALD,  for  plaintiff  in  error. 

Winston,  Payne,  Stbawn  &  Shaw,  for  defendant 
in  error. 


Mr.  Presidino  Jxtstiob  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Torts,  §  30* — when  evidence  sufficient  to  sustain  finding  of 
negligence  of  joint  tort  feasor.  In  an  action  against  joint  defend- 
ants to  recover  for  negligent  damage  to  plaintiff's  beer  wagon  and 
beer,  where  plalntlfE  had  a  finding  against  one  defendant,  the  court 
dismissing  the  action  as  to  the  other,  the  plalntlft  need  only  show, 
to  hold  the  finding,  that  some  negligent  act  of  the  defendant  found 
guilty  contributed  to  the  Injury. 

2.  ToBTS,  S  30* — when  evidence  sufficient  to  sustain  finding  that 
negligence  of  one  defendant  contributed  to  injury.  In  an  action  to 
recover  for  negligent  Injury  to  plaintiff's  beer  wagon  and  beer  by  a 
collision  between  another  wagon  and  a  street  car,  In  such  fashion 
as  to  cause  such  other  wagon  to  be  thrown  against  plaintiff's  wagon, 
damaging  It,  and  causing  certain  barrels  of  beer  to  fall  off  and  be 
broken,  the  beer  flowing  out,  evidence  held  sufficient  to  warrant  a 
finding  that  negligence  on  the  part  of  the  defendant  found  guilty 
contributed  to  the  accident 

3.  ToBTS,  §  23* — when  plaintiff  may  recover  against  one  or  all  of 
joint  tort  feasors.  In  an  action  for  negligence  where  there  are  joint 
tort  feasors,  plaintiff  may  recover  against  one  or  all  of  such  tort 
feasors. 

*8ee  nilnoto  Notes  Dlirett,  Vols.  XI  to  XV,  and  CiimiilAtive  Qnarterly,  same 
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4.  ToBTS,  §  34* — when  joint  tort  feasor  found  guilty  ettopped  to 
claim  that  other  defendant  should  have  teen  found  guilty.  In  an 
action  for  negligence  where  tliere  are  two  defendants,  and  the  action 
is  tried  without  a  Jury,  a  defendant  found  guilty  1&  dstofiped  to 
claim  that  the  court  may  have  erred  in  not  ahM  finding  the  oCker 
defendant  guilty,  the  negligence  of  such  other  detendftnt  lol  ex- 
cusing negligence  on  the  part  of  the  defendamt  found  guilty. 


Benton  Warder,  Defendant  In  Error,  y.  W.  J.  Lake, 

Plaintiff  In  Brror. 

Oen.  No.  21,116.    (Not  to  be  reported  in  full.) 

Error  to  the  Muaiclpal  Court  of  Chieago;  the  Hon*  Johv  J.  Sul- 
livan, Judge,  presiding.  Heard  in  the  Bran^sh  Appellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  April  12,  1916. 

Statement  of  the  Case. 

Action  by  Benton  Warder,  plaintiff,  against  W.  J. 
Lake,  defendant,  in  the  Municipal  Court  of  Chicago, 
to  recover  a  balance  alleged  to  be  due  on  an  account  for 
provisions.  To  reverse  a  judgment  for  plaintiff  for 
$71.53,  defendant  prosecutes  this  writ  of  error. 

Donald  Gboveb,  for  plaintiff  in  error. 

M.  W.  CoRKBiL,  for  defendant  in  error. 

Mb.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Deeisloii. 

1.  Tbial,  §  305* — what  constitutes  sufficient  finding  that  defend- 
ant made  unconditional  promise  to  pay  debt.  In  an  action  to  re- 
cover the  balance  due  on  an  account,  where  it  appeared  that  de- 

•See  nilnois  Notes  Diffeet,  VoU.  XI  to  XY,  and  Cwiralstive 
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fendaat  hMd  been  disohaised  ia  bftokru^tcy  «fai<ae  ibe  CMiae  of  action 
accrued,  but  had  since  the  discharge  made  a  payment  on  acoount 
of  tbB  4eb|;  a  teeing  a«d  iucl«««ii  tor  Mdi^tlfl  mast  be  taken  as 
a  fiadlnf  that  deCeailant  made  an  iincoAdUiopAl  promise  to  pay 
the  dfibt  ttt  ihe  ttoe  of  the  paymeiut  In  question. 

2.  BAsnwMJWX!cr,  §  86^ — wfKsn  evid^enee  9HiieierU  to  9u$tain  find- 
ing far  pi^intiff  in  ^iMon  •n  4i9ofiarif€d  aoeoti^^.  In  an  action  to 
recover  the  balaAee  due  on  an  aoeount,  where  it  appeared  that 
sinca  the  eaose  of  action  acenied  defendant  had  been  discharged 
in  baaJKmpicy,  bui  had  aiiuse  Une  discbarse  eiade  a  payment  on  ac- 
count af  4ihe  debt,  a  toding  for  pialntUf  htid  aot  ^laariy  and  mani- 
festly against  tha  valght  ef  tbe  eyidenoe. 


Heribert  A.  Mattkea  by  M«rg«ret  MattliM,  Apf^llant^ 

Y.  Florence  Matthes,  Appellee. 

Qen.  Ne.  31,365. 

1.  Mavbiage,  §  12* — vphen  justices  of  the  peace  have  power  to  per- 
form marriages.  Section  60  of  the  Municipal  Court  Act  (J.  ft  A. 
t  3377),  abolishing  the  office  of  Justice  of  the  peace  in  the  City  of 
Chicago*  applies  only  to  the  Judicial  acts  of  such  Justices,  and  does 
not  affect  the  power  granted  to  such  Juatices  by  section  4  of  the 
Marriage  Act  CJ-  &  A.  H  7348)  to  perform  marriages. 

2.  M^aaiAQE,  §  12* — what  is  nature  of  power  of  fudiciaJ  officers 
to  perform  marriages.  Justices  of  the  peace  and  other  Judicial  offi- 
cers empowered  by  section  4  of  the  Marriage  Act  (J.  ft  A.  K  7348) 
to  perforpi  marriages  are  ao  authorized  merely  as  persons  holding 
certain  offices  and  not  by  reason  of  the  Judicial  powers  incident 
to  their  office?. 

3.  M^aaiAxiE,  §  21* — when  marriage  presumed  valid.  In  actions 
involving  the  validity  of  a  marriage,  the  public  is  to  be  aafeguarded 
by  resolving  all  doubts  in  favor  of  the  validity  of  the  marriage. 

4.  Mabbiaoe,  S  8* — when  marriage  of  minors  without  consent  of 
parents  valid.  Section  3  of  the  Marriage  Act  (J.  ft  A.  If  7347),  pro- 
viding that  a  male  minor  of  the  age  of  eighteen  and  upwards  and 
a  female  minor  of  the  age  of  sixteen  and  upwards  may  marry  with 
the  consent  of  their  parents  or  guardians  given  in  a  prescribed 
manner,  is  merely  directory,  there  being  no  words  or  prohibition 
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or  nullification,  and  a  want  of  such  consent  will  not  invaUdate  tbe 
marriage. 

5.  Infants,  §  20* — what  i$  reason  for  rule  upholding  vaUdity 
of  contracts  of  marriage  of  minors  above  age  of  consent.  The  rule 
that  marriages  of  minors  above  the  age  of  consent  are  binding 
contracts  is  an  exception  to  the  ordinary  rule  regarding  the  con- 
tracts of  minors,  the  reason  being  that  the  body  politic  is  directly 
interested  in  the  stability  of  the  marriage  relation. 

6.  Mabbiaoe — w?iat  is  effect  of  statutes  designating  age  at  u>hich 
persons  may  contract  marriage.  Statutes  designating  the  age  at 
which  persons  may  contract  marriage  are  to  be  regarded  as  ralBlng 
the  age  of  consent  as  established  by  the  common  law. 

7.  Mabbiaoe — what  uxis  effect  of  statute  raising  age  of  consent  for 
marriage.  Section  3  of  the  Marriage  Act  (J.  ft  A.  f  7347),  proTiding 
that  a  male  minor  of  the  age  of  eighteen  and  upwards  and  a  female 
minor  of  the  age  of  sixteen  and  upwards  may  marry  under  certain 
conditions  was  intended  by  the  legislature  to  raise  the  age  of  con- 
sent or  discretion  from  fourteen  and  twelve  years  respectively,  as 
established  by  the  common  law,  to  eighteen  and  sixteen  years  re- 
spectively. 

8.  Mabbiage,  S  29* — when  marriage  between  minors  below  age  oj 
consent  may  be  annulled.  A  marriage  between  minors  under  the 
ages  established  by  section  3  of  the  Marriage  Act  (J.  ft  A.  T  7347) 
may  be  annulled  by  either  party  before  arriving  at  the  age  of  con- 
sent. 

9.  Mabbiaoe,  %  16* — how  marriage  between  persons  under  age  of 
consent  rendered  valid.  A  marriage  between  persons  under  the  ages 
prescribed  by  section  3  of  the  Marriage  Act  (J.  ft  A.  t  7347)  is 
valid  if  after  arriving  at  the  age  of  consent  the  parties  continue 
the  marriage  relation,  they  being  deemed  in  such  case  to  have 
ratified  the  marriage. 

10.  Mabbiaoe,  §  8* — when  failure  to  file  consent  of  parent  to  mar- 
riage of  minor  not  conclusive  as  to  age  of  minor.  In  a  suit  to 
annul  a  marriage  on  the  ground,  inter  alia,  of  the  nonage  of  the 
husband,  the  fact  that  the  consent  of  complainant's  parent  was  not 
filed  as  required  by  section  3  of  the  Marriage  Act  (J.  ft  A.  T  7347) 
is  not  conclusive  as  to  the  age  of  the  complainant  at  the  time  of 
the  marriage,  the  statute  being  merely  directory. 

11.  Appeal  and  ebrob,  §  1211* — when  presumed  that  chancellor 
considered  questions  of  fact  and  law  and  determined  controverted 
questions  of  law  in  favor  of  complainant.  In  a  suit  to  annul  a 
marriage  on  the  ground,  inter  alia,  at  the  nonage  of  complainant 
at  the  time  of  the  marriage,  where  the  bill  was  dismissed  for  want 
of  equity.  It  must  be  presumed,  in  the  absence  of  anything  in  the 
record  to  show  the  contrary,  that  the  chancellor,  in  so  dismissing 
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the  bill,  considered  the  question  as  one  of  fact  as  well  as  of  law, 
and  that  all  controverted  questions  of  law  were  determined  in  favor 
of  the  defendant. 

12.  Mabbiage,  §  26* — when  evidence  to  rebut  presumption  of 
v€Llidity  of  marria>ge  sufficient.  The  presumption  which  arises  in 
the  absence  of  evidence  to  the  contrary  that  a  marriage  is  regular 
and  valid  may  be  rebutted,  but  the  rebutting  evidence  must  be 
strong,  distinct,  satisfactory  and  conclusive. 

13.  Mabbiage,  §  26* — when  evidence. sufficient  to  sustain  finding 
in  favor  of  validity  of  marriage.  A  finding  in  favor  of  the  validity 
of  a  marriage  will  be  sustained  if  there  is  any  evidence  to  support 
it 

14.  Mabbiaoe,  §  29* — when  marriage  relation  not  dissolved. 
Since  the  standard  of  public  morals  is  in  large  measure  affected  by 
the  degree  of  vigilance  exercised  to  preserve  the  sanctity  of  mar- 
riage, the  courts  view  with  a  jealous  eye  any  attempt  to  tear  asunder 
the  bonds  of  matrimony. 

15.  Evidence,  §  475* — when  chancellor  may  consider  demeanor  of 
ioitnesses  in  determining  preponderance  of  evidence.  A  chancellor 
hearing  the  evidence  in  a  suit  to  annul  a  marriage  on  the  ground 
of  the  nonage  of  one  of  the  parties  has  the  right,  where  the  evi- 
dence is  conflicting,  to  take  into  consideration  the  appearance  and 
demeanor  of  the  witnesses  on  the  stand  In  determining  where  the 
preponderance  lies. 

16.  Appeal  and  ebbob,  §  1395* — when  finding  of  chancellor  not 
disturbed  on  appeal.  A  court  of  review  will  not  disturb  the  finding 
of  a  chancellor  who  sees  the  witnesses  and  hears  them  testify  unless 
it  can  be  seen  from  the  whole  testimony  that  the  finding  is  clearly 
and  manifestly  against  the  weight  of  the  evidence. 

17.  Mabbiage,  |  29* — when  finding  for  defendant  in  suit  to  annul 
marriage  sustained  by  evidence.  In  a  suit  to  annul  a  marriage  on 
the  ground  of  the  nonage  of  one  of  the  parties  at  the  time  of  the 
marriage,  and  on  other  grounds,  where  the  evidence  was  conflicting, 
a  finding  for  the  defendant  held  not  clearly  and  manifestly  against 
the  weight  of  the  evidence. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Chables 
M.  FoELL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Affirmed.  Opinion  filed  April  12,  1916. 
Rehearing  denied  April  26,  1916. 

George  C.  Guthbie,  for  appellant ;  Harry  F.  Brewer, 
of  counsel. 

A.  H.  Marshall,  for  appellee. 

*8ee  minols  Not«s  Dlffest,  Vols.  XI  to  XV,  and  Ciimii]«itlTe  Quaitorly,  same 
topic  and  seetlon  number. 
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Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  decree  dismissing  for  want 
of  equity  the  bill  of  complainant  (appellant)  to  annul 
his  marriage  with  the  defendant  (appellee). 

The  amended  bill  of  complaint  (which  was  filed  No- 
vember 6,  1913)  alleged  that  a  marriage  ceremony  was 
performed  between  the  parties  hereto  on  March  20, 
1913;  that  at  the  time  of  said  marriage  complainant 
was  under  the  age  of  eighteen  years;  that  under  the 
statute  of  our  State  he  was  therefore  not  capable  of 
consenting  to  or  entering  into  a  marriage  contract. 
The  bill  further  alleged  that  complainaiit  did  not  en- 
ter into  said  marriage  with  voluntary  consent  but  was 
compelled  to  do  so  by  force  and  under  duress,  and  set 
forth  facts  in  support  of  such  allegation;  and  finally, 
that  the  marriage  ceremony  was  performed  by  a  justice 
of  the  peace  residing  in  Oak  Park,  Illinois,  whose  juris- 
diction was  limited  to  Cook  county  outside  of  the  con- 
fines of  the  City  of  Chicago;  that  by  reason  pf  the 
Municipal  Court  Act  said  justice  had  no  authority  to 
perform  a  marriage  ceremony  within  the  limits  of 
Chicago ;  for  all  of  which  reasons  complainant  prayed 
that  said  marriage  be  annulled. 

Defendant  in  her  answer  neither  admitted  nor  de- 
nied complainant's  age  as  alleged  in  t^e  bill,  bat  atated 
on  information  and  belief  that  he  was  older  than  eight- 
een years  at  the  time  the  ceremony  was  perfprjped, 
having  been  so  informed  by  the  complainant  himself; 
that  immediately  following  said  marriage,  complain- 
ant and  defendant  began  living  together  as  husband 
and  wife,  ajid  continued  to  do  so  u^til  jabout  M^y  23, 
1913 ;  that  complainant  appeared  in  person  before  the 
county  clerk  of  Cook  county  on  March  20,  1913,  and 
applied  for  a  marriage  license  for  himself  and  defend- 
ant, and  that  he  made  affidavit  at  that  time  that  he  was 
twenty-one  years  old.    The  answer  further  denied  that 
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complainant  was  entitled  to  have  the  said  marriage 
aimnlled. 

The  first  point  raised  by  complainant  is  that  a  justice 
of  the  peace  cannot  perform  a  valid  marriage  cere- 
mony in  the  City  of  Chicago,  because  the  office  of  jus- 
tice of  the  peace  has  been  abolished  in  the  City  of 
Chicago.    In  this  we  cannot  concur. 

Section  4  of  our  Marriage  Act,  Eev.  St.,  ch.  89  (J. 
&  A.  fl  7348),  provides  that  marriages  may  be  cele- 
brated either  by  a  judge  of  any  court  of  record,  by  a 
justice  of  the  peace,  etc.  Section  60  of  our  Municipal 
Court  Act,  Eev.  St.,  ch.  37  (J.  &  A.  ^  3377),  abolishes 
the  office  of  justice  of  the  peace  in  the  City  of  Chicago, 
but  in  our  opinion  this  provision  has  reference  only  to 
judicial  acts  of  a  justice  of  the  peace.  Such  persons 
are  authorized  to  perform  marriage  ceremonies  not  by 
reason  of  the  judicial  powers  incident  to  their  office 
but  merely  as  pei'sons  holding  certain  positions.  The 
solemnization  of  the  marriage  in  question  was  an  act 
with  which  the  Municipal  Court  Act  has  no  concern. 

Our  attention  haa  been  directed  to  Bashaw  v.  State, 
1  Yetg.  (Tenn.)  177,  as  being  opposed  to  this  view.  In 
that  case  the  marriage  was  solemnized  in  one  county 
by  a  justice  of  the  peace  whose  jurisdiction  was  in  an- 
other county.  The  validity  of  the  marriage  was  as- 
sailed on  the  ground  that  the  officiating  justice  was 
acting  outside  his  jurisdiction,  and  the  court  held  the 
marriage  invalid  on  the  ground  that  a  justice  of  the 
peace  had  no  jurisdiction  whatever  outside  his  county. 
The  court  in' its  opinion  made  no  distinction  between 
judicial  and  ministerial  acts.  However,  this  decision 
is  not  in  accord  with  the  principle  that  now  appertains 
as  to  safeguarding  the  public  by  resolving  all  questions 
of  doubt  in  favor  of  the  validity  of  a  marriage.  {Reif- 
schneider  v.  Reif Schneider,  241  111.  92,  97;  Jones  v. 
Gilbert,  135  HI.  27.) 

The  main  contention  of  complainant,  however,  is 
that  the  marriage  is  void  because  at  the  time  it  was 
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(entered  into  he  was  under  the  age  of  consent  according 
to  the  provisions  of  section  3  of  our  Marriage  Act  (J. 
&  A.  ^  7347)  supra,  which  provides  as  follows: 

**Male  persons  of  the  age  of  21  years  and  upwards, 
and  female  persons  of  the  age  of  18  years  and  up- 
wards, may  contract  and  be  joined  in  marriage:  Fro- 
vided,  that  a  male  person  of  eighteen  years  of  age  and 
upwards  or  a  female  person  sixteen  (16)  years  of 
age  and  upwards  may  contract  a  legal  marriage  if  the 
parent  or  guardian  of  such  person  shall  appear  before 
the  county  clerk  in  the  county  where  such  minor  per- 
son resides,  and  shall  make  aflSdavit  that  he  or  she  is 
the  parent  or  guardian  of  said  minor  and  give  con- 
sent to  the  marriage.'' 

Complainant  maintains  that  the  foregoing  section 
raises  the  age  of  consent,  from  fourteen  in  males  and 
twelve  in  females,  as  at  common  law,  to  eighteen  and 
sixteen  years  respectively ;  that  the  age  of  consent  hav- 
ing been  raised  by  act  of  Legislature  in  our  State,  any 
marriage  entered  into  by  a  male  person  under  eighteen 
or  a  female  person  under  sixteen  years  of  age  is  void 
or  voidable,  and  can  therefore  be  annulled  or  affirmed 
by  either  party  upon  attaining  the  legal  age  of  consent. 

Defendant  contends,  however,  that  inasmuch  as  the 
section  relied  upon  by  counsel  for  complainant  does 
not  contain  any  direct  prohibition  or  any  act  of  nulli- 
fication, it  is  merely  directory,  and  that  the  common- 
law  age  of  consent  is  not  thereby  repealed,  hence  a 
person  having  attained  the  common-law  age  of  consent 
may  enter  into  a  valid  marriage. 

The  precise  question  as  raised  by  thesfe  contentions 
has  never  been  passed  on  in  this  State.  In  Reif Schnei- 
der V.  Reif  Schneider,  supra,  the  facts  differ  from  those 
here  before  us.  In  that  case  both  parties  to  the  mar- 
riage were  more  than  eighteen  years  of  age  but  the 
consent  of  the  parents  was  lacking.  The  court  held 
that  in  the  absence  of  express  words  of  nullification  or 
prohibition  in  our  statute,  the  language  with  respect  to 
the  consent  of  the  parents  was  merely  directory  and 
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did  not  render  the  marriage  invalid.  This  principle  of 
law  has  been  adhered  to  by  the  courts  in  other  States 
where  similar  statutes  obtain,'  and  in  connection  with 
these  decisions  must  be  borne  in  mind  the  fact  that  the 
parties  there  involved  had  at  least  reached  the.  age  of 
consent.  In  the  case  at  bar,  however,  the  contention  of 
the  complainant  is  based  upon  the  presumption  that  he 
was  less  than  eighteen  years  of  age  at  the  time  the 
marriage  in  question  was  entered  into.  The  holding 
valid  of  a  marriage  contract  entered  into  by  minors 
above  the  common-law  age  of  consent  is  an  exception  to 
the  ordinary  rule  with  reference  to  contracts  of  min- 
ors. There  can  be  no  question  that  this  exception 
exists  because  of  the  fact  that  a  marriage  contract  dif- 
fers from  all  other  contracts  in  its  far-reaching  conse- 
quences to  the  body  politic  which  is  directly  interested 
in  and  is  never  indifferent  to  the  importance  to  the 
State  of  maintaining  the  stability  of  the  marriage  con- 
tract. Our  Legislature,  in  passing  the  provision  with 
reference  to  the  age  at  which  persons  may  contract 
marriage  and  in  designating  eighteen  as  the  age  of 
males  and  sixteen  years  as  the  age  of  females,  was 
but  following  the  general  trend  in  that  direction.  The 
reason  therefor  is  well  set  forth  in  Shafher  v.  State, 
20  Ohio  1.  In  that  case  the  question  arose  whether  or 
not  the  age  of  consent  had  been  raised  by  such  statute, 
and  the  court  said,  p.  4 : 

**  Although  the  marriage  relation  has  its  foundation 
in  nature,  and  is  indispensable  to  the  moral  improve- 
ment and  happiness  of  mankind,  a  great  variety  is 
found  to  exist  in  the  municipal  regulations  of  civilized 
states  as  to  the  age  at  which  it  may  be  lawfully  entered 
into.  Nature  has  fixed  no  precise  period,  and  each 
state  must  for  itself,  by  fixed  and  reasonable  rules, 
regulate  the  matter  with  regard  to  its  own  peculiar 
circumstances.  The  common  law,  as  is  well  known, 
borrowed  from  the  Roman  law,  fixed  the  age  at  four- 
teen in  males  and  twelve  in  females.  The  code  Napo- 
leon fised  it  at  eighteen  in  males  and  fifteen  in  females. 
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In  some  of  the  states  of  this  Union  the  common  law 
rule  prevails,  and  in  others  the  matter  is  regulated  by 
statute.  In  Massachusetts  and  Illinois  it  is  fixed  at 
seventeen  in  males  and  fourteen  in  females ;  (as  it  then 
existed  in  Illinois)  Michigan  and  Indiana  follow  the 
provisions  of  our  own  law.  This  diversity  of  regula- 
tion is  not  in  all  cases  accidental.  Nature  herself  in 
many  cases  demands  such  variation.  An  age  that  would 
be  right  and  proper  in  Spain  and  Italy  would  not  be 
adapted  to  Norway  and  Sweden.  A  state  of  society 
and  a  system  of  policy  that  makes  marriage  in  many 
cases  a  convenient  means  of  controlling  estatea  and 
confining  property  in  particular  channels,  as  in  Ctreat 
Britain,  is  best  subserved  by  allowing  marriages  at  a 
period  of  life  when  parental  influence  and  authority  is 
not  likely  to  be  overcome  by  the  strong  current  of  af- 
fection and  independence  incident  to  maturer  years. 
But  such  a  regulation  would  be  poorly  adapted  to  a 
state  of  society  like  our  own,  where  no  such  policy  is  to 
be  promoted,  where  fidelity  to  the  marriage  vow  has 
all  the  sanctity  of  a  religious  sentiment,  and  where  all 
experience  has  shown  that  the  blessings  of  the  marriage 
relation  can  only  be  realized  when  entered  into  with 
the  utmost  freedom  of  choice,  and  between  persons  of 
matured  judgment  and  discretion. ' ' 

The  opinion  in  People  v.  Slack,  15  Mich.  192,  is  also 
illuminating  on  this  point.  In  that  case  Mr.  Justice 
Cooley,  speaking  for  the  court,  said,  p.  197: 

*'The  age  of  legal  consent  is  fixed  by  our  statute  at 
eighteen  in  males  and  sixteen  in  females  (citing  stat- 
ute) ;  and  it  is  provided  by  another  section  that,  *In 
case  of  a  marriage  solemnized  when  either  of  the  par- 
ties was  under  the  age  of  legal  consent,  if  they  shall 
separate  during  such  non-age,  and  not  cohabit  to- 
gether afterwards,  *  *  *  the  marriage  shall  be 
deemed  void  without  any  decree  of  divorce  or  other  le- 
gal process.'  (citing  statute).  It  was  suggested,  rather 
than  urged,  on  the  argument,  that  the  age  of  legal  con- 
sent intended  by  the  section  quoted,  was  that  of  the 
common  law,  which,  in  the  case  of  females,  would  be 
twelve  years;  but  we  think  there  is  no  foundation  for 
this  suggestion.    When  one  part  of  the  statute  fixes 
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tbe  age  of  consont,  we  should  do  violence  to  the  plain 
intent  of  the  legislature  if  we  should  hold  that  tbe  *age 
of  legal  consent'  mentioned  in  any  other  part  of  the 
same  statute  meant  anything  else  than  the  legal  age 
thus  fixed.  The  common  law  rule  having  been  abro- 
gated in  this  state,  there  is  nothing  to  which  we  can 
refer  this  phraseology  but  the  rule  which  the  statute 
has  thus  substituted/' 

The  court  therefore  clearly  held  that  the  words  *'age 
of  legal  consent^'  must  be  held  to  mean  the  age  of  eight- 
een and  sixteen  as  fixed  by  the  statute. 

In  numerous  other  decisions  wherein  similar  stat- 
utes were  construed,  the  courts  adopted  the  reasoning 
in  the  aforesaid  cases,  holding  that  where  a  statute 
designates  the  age  at  which  persons  may  contract  mar- 
riage, even  in  the  absence  of  words  of  prohibition  or 
nullification,  such  provision  must  be  regarded  as  rais- 
ing the  age  of  consent  as  established  by  the  common 
law.  State  v.  Lowell,  78  Minn.  166 ;  Beggs  v.  State,  55 
Ala.  108;  Eliot  v.  Eliot,  77  Wis.  634,  46  N.  W.  806; 
Willits  V.  wants,  76  Neb.  228,  107  N.  W.  379 ;  Fitzpai^ 
rick  V.  Fitzpatrick,  6  Nev.  63 ;  Hunt  v.  Hunt,  23  Okla. 
490,  22  L.  R.  A.  (N.  S.)  1202,  100  Pac.  541.  The  lead- 
ing case  to  the  contrary,  and  relied  upon  by  defendant, 
is  that  of  Goodwin  v.  Thompson,  2  (Greene)  Iowa  329. 
However,  we  are  in  accord  with  the  reasoning  em- 
ployed in  the  foregoing  cases,  and  as  they  represent 
the  weight  of  authority,  we  are  of  the  opinion  that 
when  our  Legislature  designated  who  may  contract 
marriage  it  was  their  intention  to  raise  the  age  of  dis- 
cretion or  consent  from  fourteen  and  twelve  years,  as 
established  by  the  common  law,  to  that  of  eighteen  and 
sixteen  years  respectively;  therefore,  if  a  marriage  is 
performed  between  people  under  such  age  it  may  be 
annulled  by  either  party  before  arriving  at  the  age 
of  consent.  Necessarily,  if  after  arriving  at  the  age  of 
consent  the  parties  should  continue  the  marriage  re- 
latiouy  then  they  must  be  considered  to  have  ratified 
same  and  the  marriage  thereby  becomes  valid  and 
binding. 
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In  the  case  at  bar,  however,  the  question  is  not  only 
one  of  law  but  also  one  of  fact,  viz.,  whether  the  evi- 
dence shows  that  complainant  was  under  the  age  of 
eighteen  years  at  the  time  he  entered  into  the  marriage. 
If  the  chancellor's  decree  of  dismissal  was  based  upon 
the  finding  that  complainant  was  more  than  eighteen 
years  of  age  and  less  than  twenty-one  at  the  time  of 
entering  into  the  marriage,  then  the  holding  in  Reif- 
schneider  v.  Reif Schneider,  stipra,  is  decisive.  The  fact 
that  the  consent  of  complainant's  parent  was  not 
filed  with  the  county  clerk,  as  provided  for  in  our  stat- 
ute, is  not  controlling,  because,  as  held  in  Reifschneider 
V.  Reifschneider,  supra,  that  provision,  in  the  absence 
of  prohibitory  language  or  words  of  nullification,  is 
merely  directory.  Had  the  court  found  that  complain- 
ant was  more  than  twenty-one  years  of  age,  the  ques- 
tion necessarily  would  not  have  arisen. 

In  connection  with  the  question  of  fact  as  to  the  ac- 
tual age  of  the  complainant  was  the  further  question 
whether  or  not  he  had  really  assented  to  the  marriage, 
i.  e.,  whether  he  entered  into  it  as  his  free  and  volun- 
tary act  or  as  the  result  of  coercion  and  duress. 

In  the  absence  of  anything  in  the  record  to  show  the 
contrary,  it  must  be  presumed  that  the  court,"  in  dis- 
missing the  bill  for  want  of  equity,  did  not  consider  it 
a  question  only  of  law,  but  also  one  of  fact,  and  that 
all  controverted  questions  of  fact  were  determined  in 
favor  of  the  defendant.  The  law  is  well  established 
that  in  the  absence  of  evidence  to  the  contrary,  an  ac- 
tual marriage  is  presumed  regular  and  vsdid,  and 
though  such  presumption  may  be  rebutted,  yet  evidence 
of  invalidating  facts  must  be  strong,  distinct,  satisfac- 
tory and  conclusive;  and  if  there  is  any  evidence  to 
support  a  finding  in  favor  of  the  marriage  it  will  be 
sustained.  (26  Cyc.  897,  and  cases  there  cited.)  In 
following  this  rule  of  law,  the  courts  no  doubt  were 
actuated  by  the  fact  that  the  marriage  relation  had  a 
direct  bearing  upon  the  welfare  of  the  community,  es- 
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pecially  with  reference  to  the  protection  of  any  chil- 
dren bom  of  such  marriage,  as  in  the  case  at  bar.  The 
standard  of  public  morals  is,  in  a  great  measure,  af- 
fected by  the  degree  of  vigilance  exercised  to  preserve 
the  sanctity  of  this  sacred  institution,  and  for  this 
reason  alone  our  courts  have  adopted  the  salutary 
policy  of  viewing  with  a  jealous  eye  any  attempt  to 
tear  asunder  the  bonds  of  matrimony. 

A  marriage  had  been  performed  and  the  parties 
thereto  had  entered  upon  the  marital  relation  and  a 
child  was  afterwards  bom.  On  the  questions  whether 
complainant  was  of  nonage  or  whether  the  marriage 
was  procured  by  duress  or  fraud,  the  evidence  was 
conflicting.  The  chancellor  found  for  the  defendant. 
He  saw  and  heard  the  witnesses  testify  and  was  in  a 
more  advantageous  position  than  we  now  are,  to  de- 
termine where  the  preponderance  lay.  He  had  the 
right  to  take  into  consideration  the  appearance  and 
demeanor  of  the  witnesses  while  on  the  stand.  We 
should  not  be  warranted  in  disturbing  his  finding  un- 
less it  is  clearly  and  manifestly  against  the  weight  of 
the  evidence.  In  Phelan  v.  Hyland,  197  111.  395,  the 
court  said  on  this  point,  p.  397 : 

-  **The  rule  has  been  often  announced  by  this  court 
that  where  the  chancellor  sees  the  witnesses  and  hears 
them  testify,  we  will  not  disturb  his  finding  and  de- 
cree unless  we  can  see,  from  the  whole  testimony,  that 
it  is  manifestly  against  the  weight  of  the  evidence. ' ' 

To  the  same  effect  are  Delaney  v.  Delaney,  175  HI. 
187,  and  Burgett  v.  Osborne^  172  111.  227.  In  Calvert 
V.  Carpenter,  96  HI.  63,  Mr.  Justice  Mulkey,  in  deliver- 
ing the  opinion  of  the  court,  said,  p.  67 : 

''It  can  scarcely  be  repeated  too  often,  that  the  judge 
and  jury  who  try  a  case  in  the  court  below  have  vastly 
superior  advantages  for  the  ascertainment  of  truth 
and  the  detection  of  falsehood  over  this  court  sitting 
as  a  court  of  review.  All  we  can  do  is  to  follow  with 
the  eye  the  cold  words  of  the  witness  as  transcribed 
upon  the  record,  knowing  at  the  same  time,  from  actual 
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experience,  that  more  or  IesM»  of  what  the  witnesg  ac- 
tually did  say  is  always  lost  in  the  process'  of  tran- 
scriptioiL.  But  the  main  difficulty  does  not  IW  here. 
There  is  an  inherent  impossibility  of  determining  with 
any  degree  of  accuracy  what  credit  is  justly  due  to  a 
witness  from  merely  reading  the  words  spoken  by  him, 
even  if  there  were  no  doubt  as  to  the  identity  of  the 
words.  However  artful  a  corrupt  witness  maty  be, 
there  is  generally,  under  the  pressure  of  a  gflaHful 
cross-examination,  something  in  his  manner  or  bear- 
ing on  the  stand  that  betrays  him,  and  thereby  destf  oys 
the  force  of  his  testimony.  Many  of  the  real  tests  of 
tnrth  by  which  the  artful  witness  is  exposed,  in  the 
very  nature  of  things  can  not  be  transcribed  upon  the 
record^  and  henoe  they  can  never  be  considered  by  this 
court. ' ' 

Having  in  mind  the  views  so  clearly  expressed  in  the 
foregoing  decisions,  and  after  a  careful  examination 
of  the  record,  we  cannot  say  that  the  finding  of  the 
court  on  the  questions  of  fact  in  issue  is  clearly  and 
manifestly  against  the  weight  of  the  evidence*  The 
decree  must  therefore  be  affirmed. 

Affirmed. 
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The  People  of  the  State  of  IHlnols,  Defendant  In 
Error,  t.  Seymour  B.  Simpson,  Plaintiff  In  Error, 

een.  No.  81,674. 

1.  Cbiminal  law,  §  423* — when  objections  to  argument  of  8tate*8 
Attorney  not  considered  9n  review,  ObjectionB  te  the  argument  of 
the  State's  Attorney  in  a  criminal  case  cannot  be  considered  on 
review  where  such  argument  does  not  appear  in  the  record. 

2.  CoNSPiBAcr,  S  50* — when  evidence  sufficient  to  sustain  verdict 
in  criminal  prosecution.  In  a  prosecution  for  conspiracy  to  defraud 
by  meaas  of  the  conibienoe  game,  eytdmce  examined  and  a  yerdtct 
of  guilty  held  not  manifestly  against  the  weight  of  the  evidence. 

3.  Cbiminal  iaw,  S  570* — when  refusal  to  instruct  jury  to  find 
defendant  not  guilty  on  quashed  counts  harmless  error.  Where  an 
indictment  contains  four  counts,  one  of  which  is  quashed  and  an- 
other withdrawn  from  the  jury  at  the  close  of  all  the  evidence,  it 
is  not  reversible  error  to  refuse  to  Instruct  the  Jury  to  find  defend- 
ant not  guilty  on  the  counts  quashed  and  withdrawn  where  the 
court  instructs  the  Jury  that  they  can  only  find  defendant  guilty 
on  two  counts,  and  he  is  found  guilty  only  on  one  of  such  counts, 
defendant  not  being  harmed  by  the  action  of  the  court  complained  of. 

4.  CoNSPUACt,  §  37* — when  counts  in  indidmeni  for  conspiracy 
not  Wrerged.  A  count  in  an  indictment  charging  conspiracy  to 
commit  an  offense  is  not  merged  with  another  count  charging  the 
commission  of  the  offense,  the  two  counts  charging  other  and  differ- 
ent offenses. 

5.  CoNSPiBACT,  §  54* — when  exclusion  of  evidence  on  cross-exam- 
ination harmless  error.  In  a  prosecution  for  conspiracy,  the  action 
of  the  court  in  excluding  a  question  put  to  a  witness  who  had 
turned  State's  evidence  as  to  whether  he  expected  a  lighter  sentence 
as  a  result  of  so  doing,  although  erroneous,  is  not  reversible  error 
as  unduly  restricting  cross-examination,  where  the  court  permitted 
the  witness  to  answer  questions  as  to  the  witness'  expectation  of 
going  free  and  as  to  whether  any  one  in  the  State's  Attorney's 
office  had  told  him  it  would  go  lighter  with  him  as  a  result  of  his 
action,  and  where  the  Jury  could  not  have  found  otherwise  under 
the  evidence,  the  error  in  such  case  being  harmless. 

6.  CsiMiNAL  LAW,  §  372* — When  judgment  not  in  exact  accord 
with  verdict  n9i  void.  The  fact  that  a  judgment  in  a  criminal  case 
is  not  in  exact  accord  with  the  verdict  is  merely  an  informality  and 
does  not  render  it  void,  where  the  verdict  is  in  accord  with  the 
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count  under  which  defeadant  was  convicted  and  where  the  punish- 
ment fixed  by  the  jury  and  the  sentence  imposed  are  in  accordance 
with  the  statute  for  the  crime  of  which  defendant  was  convicted. 

Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  Tueodoee 
Bbentano,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.^  AfiEirmed.    Opinion  filed  April  12,  1916. 

Stedman  &  SoELKE,  foF  plaintiff  in  error. 
Maclay  Hoynb,  for  defendant  in  error. 

Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  conrt. 

By  this  writ  of  error  it  is  sought  to  reverse  a  judg- 
ment whereby  plaintiff  in  error  (defendant  below)  was 
adjudged  guilty  of  the  crime  of  obtaining  money  by 
means  of  the  confidence  game  and  required  to  pay  a 
fine  of  $1,000  and  costs.  This  judgment  was  rendered 
upon  a  verdict  of  the  jury  finding  defendant  guilty  of 
the  crime  of  conspiracy  to  obtain  money  by  means  of 
the  confidence  game,  the  punishment  being  fixed  by  the 
jury  at  the  aforesaid  fine. 

The  indictment  contained  four  counts:  The  first 
charged  the  crime  of  extortion ;  the  second,  conspiracy 
to  obtain  money  under  false  pretenses;  the  third 
charged  conspiracy  to  obtain  money  by  means  of  the 
confidence  game;  the  fourth,  the  obtaining  of  money 
by  means  of  the  confidence  game.  The  first  count  was 
quashed,  and,  with  the  fourth  count,  was  withdrawn  by 
the  court  from  the  consideration  of  the  jury,  at  the 
close  of  all  the  evidence.  One  R.  H.  Hickman  was 
jointly  indicted  with  defendant  but  never  arrested  or 
tried.  The  subject-matter  of  each  count  in  the  indict- 
ment was  the  obtaining  unlawfully,  by  Hickman  and 
defendant,  of  the  sum.  of  $7  from  one  Nicholas  Gann, 
a  peddler. 

The  evidence  on  behalf  of  the  People  showed  that 
one  Nicholas  Gann  was  a  licensed  huckster,  doing  busi- 
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ness  in  the  City  of  Chicago;  that  there  were  in  force 
in  the  City  of  Chicago  at  the  time  in  question  certain 
ordinances  concerning  weights  and  measures  which 
were  required  to  be  used  by  peddlers  in  making  sales ; 
that  the  enforcement  of  these  ordinances  was  under 
the  control  of  the  city  sealer  and  his  deputies;  that 
these  deputies  were  provided  with  official  badges  or 
stars,  and  clothed  with  the  power  of  arresting  viola- 
tors of  the  ordinances  in  question ;  that  the  said  Gann, 
on  the  fifth  day  of  October,  1914,  was  out  on  the  streets 
of  Chicago  peddling  potatoes   from   a   wagon;   that 
shortly  after  he  had  made  a  sale  to  a  housekeeper,  us- 
ing a  peck  measure  instead  of  a  scale,  for  the  purpose 
of  determining  weight,  thereby  violating  the  city  or- 
dinance, two  men  stepped  up  to  his  wagon,  one  of 
whom  was  Hickman,  who  was  named  as  a  joint  de- 
fendant in  the  indictment,  and  one  Oliver  Ashe;  that 
these  men  charged  the  said  Gann  with  the  violation  of 
the  city  ordinance  because  he  used  a  peck  measure  in- 
stead of  a  scale,  and  ordered  Gann  to  drive  to  the  po- 
lice station;  that  he  (Gann)  suspected  that  these  men 
were   not  authorized   inspectors;   that   upon   Ashe's 
showing  his  star,  he  was  confirmed  in  that  belief  be- 
cause the  star  exhibited  was  a  bogus  star,  and  not  the 
official  star  then  in  use.    The  testimony  further  showed 
that  he  had  been  informed  that  there  were  bogus  in- 
spectors threatening  peddlers  with  arrest  in  order  to 
make  a  ** shake-down";  that  while  Gann  talked  with 
Ashe,  the  latter  told  him  that  for  $15  he  would  let  him 
go ;  that  finally  Ashe  agreed  to  take  $7,  which  was  all 
the  money  Gann  then  had;  that  Gann  observed  a  de- 
tective near  at  hand  while  talking  with  Ashe ;  that  he 
signaled  to  the  detective  to  cqme  up;  that  Hickman 
had,  up  to  this  time,  been  following  behind,  but  fled 
when  he  saw  the  detective  approach ;  that  as  the  detec- 
tive came  up,  Ashe  was  promptly  placed  under  arrest, 
and  Hickman  made  his  escape.     This  testimony  was 
given  by  Gann  and  corroborated  by  Ashe. 

Vol.  CXCVIII  S4 
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Ernest  Griffith,  the  detective  who  made  the  arrest, 
testified  that  the  man  with  Ashe  at  the  time  he  was  ar- 
rested ran  away;  that  he  took  Ashe  to  the  station, 
searched  him  and  took  $7  and  the  star  away  from  him. 

The  evidence  further  showed  that  Ashe  was  indicted 
for  obtaining  money  by  use  of  the  confidence  game; 
that  he  plead  not  guilty  to  this  charge;  that  subse- 
quently Ashe  made  a  confession  implicating  the  de- 
fendant ;  that  thereafter  Ashe  withdrew  his  plea  of  not 
guilty  and  entered  a  plea  of  guilty  to  the  charge  of 
petit  larceny,  upon  which  sentence  was  deferred  and 
Ashe  was  released  on  his  own  recognizance. 

The  testimony  further  showed  that  defendant,  who 
was  a  deputy  inspector  in  the  city  sealer's  office,  had 
proposed  to  Hickman  and  Ashe  that  they  poae  as  depn- 
ty  city  sealers  for  the  purpose  of  making  pretended 
arrests  of  violators  of  the  city  ordinance ;  that  the  said 
Hickman  and  Ashe  agreed  to  act  upon  defendant's 
suggestion,  and  it  was  also  agreed  that  whatever  mon- 
eys were  secured  on  **  shake-downs "  were  to  be  divid- 
ed equally  among  the  three,  i.  e.,  defendant,  Hickman 
and  Ashe ;  that  this  arrangement  was  entered  into  at 
a  place  known  as  Moffett's ;  located  at  686  North  Clark 
street,  which  was  a  pool  room,  barber  shop  and  cigar 
stand  combined,  where  Hickman  was  employed,  and  a 
place  frequented  by  the  defendant ;  that  defendant  sug- 
gested that  Hickman  and  Ashe  obtain  a  book  contain- 
ing the  correct  weights  and  measures,  to  show  that 
they  were  bona  fide  inspectors;  that  defendant  fur- 
nished them  with  the  star  in  question,  and  furthermore 
promised  that  if  trouble  ensued  they  woxdd  be  taken 
care  of. 

The  evidence  further  showed  that  Ashe  and  Hickman 
had,  prior  to  the  pretended  arrest  of  Gann,  made  a 
*' shake-down"  on  Irving  Park  boulevard  which  netted 
them  $10,  which  sum  was  divided  equally  among  the 
three  as  per  agreement. 

Ashe  further  testified  that  after  his  arrest  he  went 
to  see  the  defendant  and  was  by  him  taken  to  the  office 
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of  Daniel  Cruice,  an  attorney ;  and  that  the  defendant 
there  arranged  with  Mr.  Cmice  to  defend  Ashe,  and 
paid  Mr.  Cruice  a  retainer. 

There  was  additional  testimony  hy  Gann  that  he 
saw  the  defendant  in  West  Pullman  while  on  the 
streets,  and  again  at  his  (Gann's)  home,  and  that  dur- 
ing one  conversation  defendant  requested  him  to  be 
careful  as  to  his  testimony  and  not  say  **  anything 
bad*'  about  him  (the  defendant),  and  in  the  second, 
defendant  asked  him  not  to  go  to  court  at  all  but  to 
leave  the  city. 

On  behalf  of  the  defendant,  Mr.  Cruice  testified  that 
he  had  not  been  retained  by  the  defendant  nor  paid 
any  money  as  a  retaining  fee,  to  appear  on  behalf  of 
Ashe,  and  had  not  seen  Ashe  in  the  presence  of  the 
defendant,  at  his  oflBce.  Defendant  himself  took  the 
witness  stand  and  denied  categorically  all  of  the  testi- 
mony of  Ashe.  He  did  admit  that  when  he  was  in  the 
vicinity  he  called  on  Gann  and  asked  him  whether  or 
not  he  knew  anything  against  him,  and  that  Gann  re- 
plied that  he  did  not  know  anything.  He  denied,  how- 
ever, that  he  had  asked  Gann  not  to  say  '*  anything 
bad''  against  him,  and  further,  that  he  had  asked  him 
nof  to  go  to  court  or  to  leave  town. 

John  J.  Higgins  testified  that  he  saw  defendant 
when  he  met  Gann  the  first  time ;  that  he  was  present 
during  the  entire  conversation  and  that  he  did  not  hear 
defendant  request  Gann  not  to  say  *' anything  bad" 
against  either  himself  (defendant)  or  Ashe. 

Upon  this  state  of  the  record,  defendant  insists  that 
the  finding  of  the  jury  is  contrary  to  the  weight  of  the 
evidence,  and,  furthermore,  that  the  jury  were  influ- 
enced in  arriving  at  their  verdict  by  the  conduct  of  the 
State's  Attorney  in  commenting  upon  the  testimony 
of  Cruice  and  also  in  reading  a  case  to  the  jury  to  the 
effect  that  the  Supreme  Court  did  not  favor  attorneys 
taking  the  witness  stand. 

The  argument  of  the  State's  Attorney  complained 
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of  is  not  in  the  record ;  moreover,  the  record  is  barren 
of  any  objection  to  such  acts  on  the  part  of  the  State's 
Attorney,  if  they  actually  did  take  place,  therefore  we 
cannot  consider  defendant's  reference  thereto. 

In  their  argument  for  a  reversal,  counsel  rely  upon 
the  claim  that  the  State  depended  entirely  upon  the 
uncorroborated  testimony  of  Ashe,  an  accomplice.  In 
urging  this  contention  counsel,  while  recognizing  that 
a  conviction  may  be  obtained  upon  the  uncorroborated 
testimony  of  an  accomplice,  insist  that  the  law  does  not 
look  with  favor  upon  such  testimony;  that  such  testi- 
mony is  subject  to  grave  suspicion  and  should  be  acted 
upon  only  with  the  utmost  caution.  Defendant  argues 
that  therefore  the  verdict,  based,  as  he  contends,  on 
the  uncorroborated  testimony  of  Ashe,  a  self-confessed 
accomplice,  cannot  be  upheld  in  the  face  of  evidence 
by  the  defendant  denying  in  every  way  the  testimony 
of  Ashe,  and  the  contradiction  of  Ashe  on  matters  **of 
the  most  vital  materiality"  by  Mr.  Cruice.  In  support 
of  this  argument,  counsel  comment  upon  the  fact  that 
Ashe  had  not  only  admitted  his  guilt  in  the  case  at  bar, 
but  had  also  admitted  having  been  convicted  for  rob- 
bery theretofore;  and  the  further  fact  that  Ashe  had 
a  strong  inducement  to  testify  falsely  because  under 
the  facts  and  circumstances  in  evidence,  he  had  reason 
to  believe  that  in  return  for  his  turning  State's  evi- 
dence, he  would  receive  immunity  from  punishment. 
It  is  fair  to  presume  that  this  argument  was  made  not 
only  to  the  jury  but  also  to  the  court,  in  counsels '  argu- 
ment on  their  motion  for  a  new  trial,  but  apparently 
without  avail,  as  the  jury  found  the  defendant  guilty 
and  the  court  overruled  his  motion  for  a  new  trial. 

The  jury  and  court,  in  arriving  at  their  determina- 
tion, while  believing  Mr.  Cruice 's  testimony,  may  have 
taken  into  consideration  the  fact  that  Mr.  Cruice  testi- 
fied that  he  had  never  known  Ashe  prior  to  the  time  he 
was  retained  to  defend  Ashe  on  the  charge  of  operating 
a  confidence  game ;  that  he  did  know  the  defendant  and 
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had  been  retained  to  defend  him  on  charges  arising  out 
of  this  transaction  when  before  the  trial  board  of  the 
civil  service  commission,  and  from  these  facts  may 
well  have  arrived  at  the  conclusion  that  Ashe  had  been 
sent  to  Mr.  Cruice  by  the  defendant, — a  conclusion  that 
may  well  have  had  an  important  bearing  in  arriving  at 
a  determination  as  to  the  defendant's  guilt.  The  jury 
and  the  court  may  also  have  taken  into  consideration 
the  further  fact  that  the  defendant,  in  statements  to 
Peter  Zimmer,  city  sealer,  and  William  F.  Cluetts,  a 
deputy  inspector  of  weights  and  measures,  had  denied 
knowing  Ashe,  and  that  afterwards  on  the  trial  ad- 
mitted he  had  known  him  for  more  than  a  year.  In 
addition,  there  were  other  circumstances  which  the 
court  and  jury  may  have  taken  into  consideration  in 
arriving  at  their  conclusion,  viz.,  the  fact  that  defend- 
ant, although  his  home  was  five  or  six  miles  distant 
from  Moffett's  place,  was  a  frequent  visitor  there; 
that  in  that  place  Hickman  had  been  employed,  and 
that  defendant  had  had  previous  business  dealings 
with  Hickman.  Gann's  testimony  with  reference  to 
the  defendant's  visiting  him  and  asking  him  not  say 
'* anything  bad"  against  him  in  court,  and  on  another 
occasion  suggesting  that  he  leave  the  city,  were  cir- 
cumstances properly  to  be  taken  into  consideration  by 
the  jury  with  reference  to  the  defendant's  testimony. 
We  cannot,  therefore,  look  with  favor  upon  defend- 
ant's contention  that  the  verdict  must  have  been  based 
entirely  upon  the  uncorroborated  testimony  of  an  ac- 
complice. From  a  careful  examination  of  the  facts  and 
circumstances  in  evidence  in  this  case,  we  are  not  only 
of  the  opinion  that  the  verdict  is  not  clearly  and  mani- 
festly against  the  weight  of  the  evidence,  but  that  the 
jury  were  fully  warranted  in  arriving  at  their  conclu- 
sion. 

Counsel  argue  that  the  court  erred  in  not  instruct- 
ing the  jury  to  find  the  defendant  not  guilty  on  the 
first  and  fourth  counts  of  the  indictment ;  that  the  ac- 
tion  of  the  court  in  withdrawing  these  counts  from  the 
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conaideration  of  the  jury  was  not  a  compliance  witli 
defendant's  request,  and  that  the  court  was  without 
power  to  take  such  action.  In  such  contention  we  can- 
not concur.  The  record  shows  that  when  the  case  was 
submitted  to  the  jury  they  were  told  that  they  could 
find  the  defendant  guilty  on  but  two  counts  in  the  in- 
dietment.  Defendant  was  found  guilty  on  btrt  one  of 
these  two  coittts.  Therefore  we  cannot  see  wherein 
defendant  was  harmed  by  the  action  of  the  court 

Several  other  reasons  are  urged  by  defendant  for  a 
reversal  of  the  judgment,  which  involve  as  a  necessary 
promise  that  there  was  a  merger  of  the  third  count 
with  the  fourth  count  in  the  indictment.  These  are 
argued  under  points  three,  four,  five  and  six  of  de- 
fendant's brief.  The  third  coimt  changed  a  conspiracy 
to  obtain  money  by  means  of  the  confidence  gaioe. 
The  fourth  count  charged  the  obtaining  of  ttaoney  by 
meaAs  of  the  confidence  game.  The  crime  charged  in 
the  third  count  is  distinct  and  separate  from  that  al- 
leged in  the  fourth.  Under  the  well-settled  law  in  our 
State,  there  was  no  merger  of  the  third  and  fourth 
counts  in-  tie  indictment.  This  distinction  is  clearly 
set  forth  in  People  v.  Darr,  255  HI.  456,  where  a  gA»i- 
lar  contention  t^as  made,  and  the  court  said,  p.  462: 
*'A  conspiracy  to  commit  a  crime  is  one  oflFense;  the 
commission  of  the  crime  is  another  and  different 
offense,'^  and  held  that  there  was  no  merger.  We 
therefore  cannot  concur  in  the  argument  advanced  by 
defendant  on  the  aforesaid  four  points. 

With  reference  to  defendant's  contention  that  there 
is  a  fatal  variance  between  the  evidence  and  the  alle- 
gations in  the  indictment,  we  are  of  the  opinion  that 
this  is  without  merit,  as  is  also  his  contention  that  the 
court  erred  in  refusing  to  give  to  the  junry  instructions 
submitted  by  him  as  to  the  fourth  count  in  the  indict- 
ment, which  the  court  withdrew  from  the  consideration 
of  the  jury. 

Defendant  also  contends  that  the  court  erred  in  un- 
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duly  restricting  the  cross-examination  of  Ashe  as  to 
his  motive  in  turning  State's  evidence.  The  record 
upon  this  point  in  the  case  is  as  follows : 

'*Mb.  Soblke: 

* '  Q.  Do  you  eipect  to  be  allowed  to  go  free  in  con- 
sideration of  your  testifying  against  Mr.  Simpson? 
A.    No,  sir. 

*  *  Q.  Do  you  expect  to  have  your  punishment  in  this 
case  made  lighter  than  it  otherwise  would  be,  by  rea- 
son of  your  testifying  against  Mr.  Simpson,  now  and 
in  payment  therefor  f 

The  court  sustained  an  objection  to  the  latter  ques- 
tion.   Then  came  the  following  question: 
**Mb.  Soelkb: 

*  *  Q.  Now,  has  anyone  connected  with  the  state  ^s  at- 
torney 's  office  told  you  that  if  you  would  testify  in  this 
case  against  Mr.  Simpson  it  would  go  lighter  with  you? 
A.    No,  sir.'* 

Counsel,  in  support  of  their  contention  that  the  rul- 
ing of  the  court  constituted  reversible  error,  refer  us 
to  Stevens  v.  People,  215  111.  593.  There  is,  however, 
a  difference  between  that  case  and  the  case  at  bar.  In 
that  case  the  court  allowed  no  questions  to  be  answered 
by  the  witness  as  to  his  expectations.  In  the  case  at 
bar,  the  court  did  permit  the  question  whether  the  wit- 
ness expected  to  go  free  entirely  in  consideration  of 
his  testifying,  which  was  answered  in  the  negative. 
Moreover,  there  was  the  question  whether  the  State's 
Attorney  had  told  him  that  he  would  receive  a  lighter 
sentence,  and  this  question  was  answered  in  the  nega- 
tive. Under  these  facts  and  circumstances,  we  do  not 
think  the  case  cited  by  counsel  is  applicable,  as  we  do 
not  think  the  cross-examination  in  the  case  at  bar  was 
unduly  limited.  While  under  the  reasoning  in  Stevens 
V.  People,  supra,  we  think  the  court  should  have  per- 
mitted the  question  to  be  answered,  yet  being  of  the 
opinion  that  under  the  facts  and  circumstances  in  evi- 
dence in  the  case  at  bar  the  verdict  of  the  jury  could 
not  have  been  otherwise,  even  had  the  question  been 
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answered  in  the  affirmative,  such  error  must  be  con- 
sidered harmless.  {People  v.  Cleminson,  250  HI.  135; 
People  V.  Stro snider,  264*  lU.  434.) 

There  is  the  further  contention  by  the  defendant, 
that  the  judgment  does  not  conform  to  the  verdict  of 
the  jury.  The  jury  found  the  defendant  guilty  of  con- 
spiracy to  obtain  money  by  means  of  the  confidence 
game,  while  the  judgment  entered  thereon  adjudged 
defendant  guilty  of  the  crime  of  obtaining  money  by 
means  of  the  confidence  game.  The  verdict  was  in  ac- 
cord with  the  count  in  the  indictment  on  which  defend- 
ant was  found  guilty ;  the  punishment  fixed  by  the  jurj' 
was  the  one  provided  by  statute  for  the  crime  of  which 
he  was  found  guilty.  The  sentence  imposed  was  the 
payment  of  a  fine  of  $1,000,  in  accordance  with  the  ver- 
dict of  the  jury.  Therefore,  the  most  that  can  be  said 
is,  that  the  judgment  is  informal.  Such  informality, 
however,  does  not  render  the  judgment  void.  People 
V.  Murphy,  188  111.  144. 

Finding  no  reversible  error,  the  judgment  will  be 
affirmed. 

Affirmed, 
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T^e  People  of  the  State  of  Illinois  ex  rel.  Hattie 
Zimmerman^  Appellee^  y.  Arthur  Bhoede^  Appel- 
lant. 

Gen.  No.  21^910.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Abthttb 
J.  Gray,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
April  12,  1916. 

Statement  of  the  Case. 

Bastardy  proceeding  by  the  People  of  the  State  of 
Illinois,  on  the  relation  of  Hattie  Zimmerman,  against 
Arthur  Rhoede,  defendant,  in  the  Municipal  Court  of 
Chicago,  charging  defendant  with  being  the  father 
of  the  bastard  child  of  the  relatrix.  From  a  judgment 
of  conviction,  defendant  appeals. 

Emil  a.  Meyer,  for  appellant. 

Maclay  Hoynb,  for  appellee. 

Mr.  PREsroiNG  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

Babtabds,  §  22* — when  evidence  insufficient  to  sustain  finding  of 
defendant* s  guilt.  In  a  bastardy  proceeding  where  there  was  evi- 
dence that  relatrix  met  other  men  about  the  time  when  the  child 
must  have  been  begotten,  if  it  was  a  full-term  child  when  born, 
and  the  evidence  was  conflicting  as  to  when  the  intercourse  toc& 
place  between  relatrix  and  defendant,  defendant  testifying  that 
such  intercourse  took  place  at  a  time  which  would  make  the  child 
when  bom  a  seven  months'  child,  and  being  corroborated  in  such 
testimony,  evidence  examined  and  finding  of  guilty  held  clearly 
and  manifestly  against  the  weight  of  the  evidence. 

*Se«  niinois  Not«t  Divert,  Vols.  XI  to  XV,  Mid  OvmnlsttTe  Qfomrictij,  Mune 
topie  and  tectlon  number. 
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Mdor  C#hii  amd  Hennaii  C«kn^  tradinf  a§  Cohn 
Brothera  Cigar  CompaHy^  Plaintiffs  in  Error,  t. 
Edward  M.  Malo  et  al.^  trading  as  Sesti  A  Auk,  De- 
fendants in  Error. 

Gen.  No.  20,409. 

1.  OAKtrtfrnitEtrt,  §  24*— ^whai  69set8  g&tnWiinen$  pfvcea  loiU 
rettth.  O^thitlbmetA  uroeem  will  reach  only  fl««h  assets  in  the 
hands  of  the  garnishee  as  can  be  reached  by  an  actiea  at  law,  and 
does  not  affect  assets  which  are  purely  equitable. 

2.  Oabnibhment — when  ^enae  againat  nominal  pUUntiff  not 
availahle  against  real  party  in  interest.  In  garnishment  proceed- 
Iag8»  a  defense  Whieli  is  geod  l^alnst  the  nominal  plaintiff  alone, 
but  which  has  no  merit  as  between  the  real  parties,  cannot  be 
availed  of  as  against  a  beneflcial  owner  in  whose  nama  the  action 
is  brought. 

3.  Statctks,  S  216^ — wTien  construed  in  occorMnce  ttfitn  tfeciiios* 
6f  other  States  hatfing  similar  statutes.  Where  a  statnie,  auch  as 
the  Bulk  Sales  Act,  is  substantially  the  same  as  statutes  ia  otber 
States  which  have  received  a  Judicial  construction  in  the  States 
where  adopted,  it  is  to  be  assumed  that  the  General  Assembly,  in 
passing  the  act  intended  that  such  act  should  receive  the  construc- 
tion given  it  by  the  courts  of  such  other  States,  unless  such  con- 
struction is  inconsistent  with  the  dplrit  and  policy  of  otif  laws. 

4.  Garnishment,  §  24* — when  goods  and  chattels  obtained  by 
void  bulk  sale  from  debtor  subject  to  garnishment.  Oooda  and 
chattels  obtained  by  a  sale  from  a  debtor  contrary  to  the  provisions 
of  the  Bulk  Sales  Act,  and  therefore  void  as  to  the  creditors  of  the 
vendor,  may  be  reached  by  such  creditors  in  garnishment  proceed- 
ings. 

EJrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jofi:^  K. 
Pbindiville,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Reversed  and  remanded.  Opinioa  filed 
April  12,  1916. 

BiitTM,  WoLPBOHW  ft  Blxtm,  for  plaintififs  in  «rrof. 
Nash  &  Ahern,  for  defendants  in  error. 


topSrwd' M&ln*^  'hi?*^  ^*^^  ^"  ^  ^^'  *"'  0«m«l«ftlT« 
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Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Plaintiffs  in  error,  hereinafter  referred  to  as  plain- 
tiffs, brought  an  attachment  snit  agaii^st  defendant 
in  error  Malo,  hereinafter  referred  to  as  the  defend- 
ant, and  made  defendants  in  error  Fred  Sesti  and  Wil- 
liam Ash,  copartners,  trading  as  Sesti  &  Ash,  parties 
thereto  as  garnishees.  It  appears  that  while  the  de- 
fendant was  indebted  to  the  plaintiffs  in  the  sum  of 
$76.25,  he  sold  his  entire  saloon  business,  including  all 
fixtures  and  merchandise,  for  $2,200  to  the  garnishees, 
who  did  not  demand  and  receive  of  him  a  written  state- 
ment under  path  containiijg  a  list  of  his  creditor^,  or 
send  any  notice  to  said  creditors  in  accordance  with 
the  terms  of  the  Bulk  Sales  Law.  It  appears  that 
at  the  time  of  the  service  of  the  attachment  writ  and  at 
the  date  of  the  trial,  the  garnishees  had  possession 
of  the  goods  purchased.  It  was  admitted  that  the  de- 
fendant himself  had  no  rights  against  the  garnishees. 
Upon  this  showing  the  court  discharged  the  gar- 
nishees, and  it  is  to  reverse  that  order  the  plaintiffs 
sued  out  this  writ  of  error. 

The  act  upon  which  the  plaintiffs  rely,  entitled  *  *  An 
Act  to  Regulate  the  Sale  or  Transfer  of  Goods,  Wares, 
Merchandise  and  Other  Chattels  in  Bulk,  and  to  Pro- 
vide Certain  Penalties  in  Connection  Therewith,*' 
(Cal.  111.  St.  Supp.  1916,  n  1021-1  to  1021-81)  went  into 
operation  July  1,  1913,  and  its  constitutionality  was 
sustained  by  our  Supreme  Court  in  G.  S.  Johnson  Co. 
V.  BdoosJcy,  263  111.  363.^  Under  the  provisions  of  this 
statute  the  failure  of  the  vendee  to  comply  with  its 
terms  rendered  the  sale  of  the  property  in  question 
**  fraudulent  and  void  as  against  the  creditors  of  said 
vendor."  The  court  below,  however,  sustained  the 
garnishees'  contention  that  these  goods  could  not  be 
reached  by  garnishee  process  for  the  reason  that  so 
far  as  the  garnishment  proceedings  are  concerned,  the 
action  is  one  in  which  the  plaintiffs,  in  effect,  maintain 
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a  suit  against  the  garnishees  in  the  name  of  the  debtor 
for  their  own  use,  and  that  in  consequence  the  plain- 
tiffs can  succeed  against  the  garnishees  only  where 
the  debtor  could  have  maintained  his  action  against 
them.  It  may  be  noted  here  that  the  earliest  case  in 
which  the  question  of  the  proper  procedure  in  garnish- 
ment proceedings  was  discussed,  is  Stahl  v.  Webster, 
11  111.  511,  in  which  Mr.  Justice  Trumbull,  speaking 
for  the  court,  stated  that  in  cases  of  garnishment, 
**The  proper  practice  would,  therefore,  seem  to  be,  to 
enter  the  judgment  against  the  garnishee,  in  favor  of 
the  defendant  in  the  attachment,  for  the  benefit  of 
such  attaching  and  judgment  creditors  as  are  entitled 
to  share  in  its  proceeds."  He  continued:  ** There  is 
a  peculiar  fitness  in  entering  the  judgment  in  favor 
of  the  party  with  whom  the  debt  was  contracted,  and 
to  whom  it  is  due;  and  if  the  judgment  exceeds  what  is 
due  the  attaching  and  judgment  creditors,  the  balance 
will  be  for  his  benefit.'' 

.  As  counsel  for  garnishees  in  defense  have  cited  a 
number  of  Illinois  cases  in  support  of  their  contention 
that  a  plaintiff  can  proceed  against  a  garnishee  only 
where  the  defendant  could  have  maintained  a  success- 
ful action  against  him,  we  wish  briefly  to  refer  to  those 
cases. 

In  Cariker  v.  Anderson,  27  HI.  358,  the  court  said, 
p.  364: 

.  *'The  object  and  design  of  the  garnishee  process  is 
to  subject  the  debt  he  may  owe  the  absent  or  ab- 
sconding debtor,  or  his  property  in  the  hands  of  the 
garnishee,  to  the  payment  of  the  plaintiff's  debt.  The 
garnishee,  then,  is  the  defendant  to  the  suit,  the  law 
institutes  in  favor  of  his  creditor,  the  absent  debtor, 
and  he  is  the  plaintiff  in  that  suit. ' ' 

The  court  in  that  case  reversed  a  judgment  as  the 
suit  was  brought  by  the  creditor  directly  against  one 
who  should  properly  have  been  a  garnishee. 

In  Webster  v.  Steele,  75  IlL  544,  an  attempt  was 
made  to  reach  equitable  claims  of  the  debtor.    The 
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court,  in  holding  that  such  claims  could  not  be  reached 
by  garnishment,  said,  p.  547 : 

**We  are  entirely  satisfied  with  the  construction 
heretofore  given  to  this  statute,  that  only  legal  indebt- 
edness can  be  subjected  to  garnishment.  Equitable 
indebtedness  is  not  within  the  purview  of  the  statute. 
This  is  plain  from  the  fact,  the  proceedings  au- 
thorized can  only  be  had  in  the  law  courts,  and  which 
are  not  adapted  to  ascertaining  and  adjusting  the 
rights  of  parties  where  only  equitable  interests  are 
involved. 

*'Our  conclusion  is,  this  proceeding  cannot  be  main- 
tained  against  any  of  the  garnishees,  for  they  are  not 
legally  indebted  to  Webster,  in  whose  name  the  suit 
is  being  prosecuted. '  * 

The  same  conclusion  was  reached  in  Richardson  v. 
Lester,  83  111.  55,  which  was  an  action  to  reach  equi- 
table assets.    The  court  said,  p.  56: 

''We  are  not  aware  the  execution  creditors  can  as- 
sert any  rights  in  regard  to  the  property  or  the  pro- 
ceeds that  Robinson  could  not.  Indeed,  the  action  is 
in  the  name  of  Bichardson  &  Robinson,  and  if  they 
could  not  recover  in  an  action  against  defendants,  it 
follows,  as  a  matter  of  course,  the  gamisheeing  cred- 
itors can  not,  for  if  they  recover  at  all  it  must  be  in  the 
name  of  the  execution  debtors. ' ' 

The  garnishees  in  that  case  were  lawfully  in  posses- 
sion under  a  chattel  mortgage  of  the  property  sought 
to  be  garnisheed,  and  the  equitable  interest  of  the 
mortgagors,  if  any,  could  not,  of  course,  be  reached  at 
law. 

In  WUcus  V.  Kli/ng,  87  lU.  107,  Mr.  Justice  Breese, 
speaking  for  the  court,  said,  p.  109 : 

''It  is  urged  by  appellants,  that,  the  process  of  gar- 
nishment being  a  legal  proceeding,  given  by  statute,  a 
party  is  only  entitled  to  recover  such  indebtedness  as 
could  be  recovered  in  an  action  of  debt  or  indebitatus 
assumpsit  in  the  name  of  the  attachment  or  judgment 
debtor,  against  the  garnishee,  referring  to  Webster  et 
al.  V.  Steele  et  al.,  75  111.  546.  That  case  goes  upon  the 
ground  the  claim  sued  for  must  be  a  legal,  not  an  equi- 
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table  claim,  and  such  an  ox^e  as  would  sustain  an  action 
of  debt  or  assumpsit,  and  this  is  doubtless  the  proper 
view. ' ' 

It  will  be  seen  that  in  all  the  foregoing  oai^ee  thie 
point  actually  decided  was  that  the  plaintiff  caiild  only 
succeed  against  the  garnishee  where  the  aaadbs  in  his 
hands  could  be  reached  by  an  action  at  law,  and  that 
the  statute  did  not  intend  to  permit  him  to  re&db  as- 
sets which  were  purely  equitable.  This  is  also,  ap- 
parently, the  ground  of  the  decision  in  Chatroop  v. 
Borgard,  40  111.  App.  279. 

In  support  of  their  cjaim  that  a  judgment  creditor 
camiot  recover  from  the  garnishee  anything  which  a 
judgment  debtor  himself  could  not  recover,  gamiflhaes 
cite  HibemioM  Banking  Ass'n  v.  Morrisonj  188  111. 
279.    The  court  in  that  case  say,  p.  281 : 

**The  general  rule  is,  that  a  judgment  creditor  gar- 
nisher  cannot  recover  from  a  garnishee  anything 
which  the  judgment  debtor  could  not  himself  recover. 
Indeed,  a  garnishee  proceeding  based  upon  a  judgment 
is  a  separate  suit  in  the  name  of  the  judgment  debtor 
for  the  use  of  the  judgment  creditor.  The  fact  that 
the  suit  is  for  the  benefit  of  a  usee  does  not  enlarge  or 
change  the  right  of  the  nominal  plaintiff,  as  against 
the  garnishee." 

The  court,  however,  points  out  that  the  judgment 
debtor  was  engaged  in  litigating  the  question  of  his 
right  to  the  property  in  question  at  the  time  this  suit 
was  brought,  and  continuing,  says : 

**  Their  relative  and  respective  rights  were  therein 
presented  for  adjudication  by  petitions  and  pleadings. 
That  court  had  jurisdiction  of  the  parties  and  of  the 
subject  matter  prior  to  the  time  plaintiff  in  error  ob- 
tained its  said  judgment  against  said  Blackalls.  The 
rights  and  lien  of  plaintiff  in  error,  if  any  it  ever  had 
or  acquired  by  reason  of  its  said  judgment  or  garnish- 
ment proceedings,  were  obtained  lis  pendens/* 

In  these  circumstances,  of  course,  the  plaintiff  iii 
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error  could  acquire  no  greater  rights  than  his  judg- 
ment debtor. 

In  Siegel,  Cooper  dt  Co.  v.  Schuech,  167  HI.  522,  upon 
which  the  garnishees  also  rely,  it  appeared  that  the 
claim  sought  to  be  gamisheed  was  not  one  owing  from 
the  garnishees  to  the  judgment  debtor  firm,  but  to  one 
of  the  partners  alone,  and  was  obviously  one  which 
could  not  be  reached  by  a  proceeding  at  law.  The  court 
points  out  that  the  debtor  firm  could  not  have  brought 
an. action  against  the  garnishees,  because  they  were 
not  indebted  to  it,  and  therefore  as  this  claim  against 
the  gamifibecs  was  not  the  property  of  the  firm,  it 
could  not  be  reached  in  a  garnishment  proceeding 
brought  by  one  of  its  creditors. 

la  the  case  at  bar  governed  by  the  cases  cited  f  It 
is  clear  that  upon  the  authority  of  those  cases,  the 
plaintiffs'  rights  in  this  garnishment  proceeding  must 
be  worked  out  upon  the  theory  of  an  action  brought 
in  the  name  of  the  judgment  debtor  against  the  gar- 
nishees. Upon  that  theory,  and  assuming  this  garnish- 
ment proceeding  to  be,  in  substance,  an  action  brought 
in  the  name  of  the  defendants  agaiAst  the  garnishees, 
and  for  the  use  of  the  plaintiffs,  can  the  action  be  sus- 
tained! At  common  law  the  beneficial  owner  of  a 
chose  in  action  or  other  property  could  not  enforce  his 
claim  in  a  court  of  law,  but  later,  there  grew  up  the 
theory  of  the  use  plaintiff  under  which  the  beneficial 
owner  was  permitted  to  bring  his  action  in  the  name 
of  the  legal  owner,  but  for  his  own  benefit.  It  was, 
however,  necessary  that  every  step  in  the  case  should 
be  taken  in  the  name  of  the  nominal  plaintiff. 

As  early  as  1848,  however,  our  Supreme  Court,  in 
the  case  of  Dazey  v.  Mills,  5  Gilm.  (10  111.)  67,  so  far 
recognized  the  party  for  whom  the  suit  was  brought 
as  the  real  and  substantial  plaintiff,  as  to  exclude  dec- 
larations and  admissions  made  by  the  nominal  plain- 
tiff after  he  had  parted  with  his  interest  in  the  subject- 
matter  of  the  suit.    In  that  case  the  court  said,  p.  70 : 
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''It  seems  to  be  the  tendency  of  modem  decisions  to 
recognize  the  rights  of  the  beneficial  party,  and  to  pro- 
tect him  against  the  acts  of  the  party  possessing  the 
naked  legal  interest,  whenever  it  can  be  done  without 
injuriously  affecting  the  rights  of  the  debtor ;  and  sub- 
ject to  this  qualification,  we  are  inclined  to  adopt  the 
rule  in  its  fullest  extent. ' ' 

Very  cleariy  the  admissions  of  the  plaintiff  would 
have  been  admissible  against  him  if  he  had  been  suing 
for  his  own  benefit,  but  they  were  excluded  as  against 
his  usee. 

Assuming,  then,  that  an  action  in  indebitatus  as- 
sumpsit had  been  brought  in  the  name  of  the  debtor 
for  the  benefit  of  the  creditor  against  the  garnishees 
for  the  value  of  the  goods  conveyed,  what  defense 
could  be  made  to  such  an  action  T  It  is  obvious  that  if 
the  suit  had  been  bi-ought  for  the  benefit  of  the  nominal 
plaintiff,  no  action  could  be  successfully  maintained  by 
him  because  he  had  been  paid.  Would  this  also  be  a 
defense  to  an  action  brought  for  the  benefit  of  his 
judgment  creditor?  It  was  very  early  decided  in  this 
State  in  McHenry  v.  Ridgely,  2  Scam.  (3  HI.)  309,  that 
'^when  the  plaintiff  on  the  record  is  a  mere  trustee 
for  another,  the  defendant  may  avail  himself  of  any 
defense,  which  he  might  set  up  against  the  real  owner 
of  the  instrument,  provided  the  action  had  been 
brought  in  his  name.*'  In  other  words,  for  the  pur- 
poses of  the  suit,  the  beneficial  plaintiff  was  from  the 
first  considered  in  this  State  as  the  real  plaintiff,  and 
defenses  good  as  against  him  were  admitted  even 
where  they  would  not  have  been  good  against  the  nomi- 
nal plaintiff.  This  early  decision  was  followed  in  Mer- 
rill V.  Randall,  22  111.  227.  The  logical  corollary  to  be 
drawn  from  this  principle  which  recognizes  defenses 
which  are  good  only  against  the  real  plaintiff  and  not 
against  the  nominal  plaintiff,  is  that  a  defense  which  is 
good  against  the  nominal  plaintiff  alone,  but  which  has 
no  merit  as  between  the  real  parties,  cannot  be  availed 
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of  against  a  beneficial  owner  in  whose  name  the  action 
had  been  brought. 

In  Jones  v.  Witter,  13  Mass.  304,  the  Massachusetts 
Supreme  Court,  in  an  action  brought  by  the  assignee 
in  the  name  of  the  payee  of  a  note  not  negotiable  at 
law,  held  that  the  defendant  having  had  notice  of  the 
assignment  before  he  obtained  a  discharge  from  the 
payee,  he  could  not  avail  himself  of  that  discharge  in 
prejudice  to  the  assignee.  In  other  words,  while  the 
defense  was  a  perfect  defense  to  an  action  if  brought 
for  the  plaintiff's  own  benefit,  it  was  not  a  defense  to 
an  action  brought  in  his  name  for  the  beneficial  use  of 
the  purchaser. 

It  was  also  held  in  Lamb  v.  Vice,  6  Meeson  &  Welsby, 
466,  that  in  an  action  on  a  bond  brought  in  the  name  of 
the  obligee,  a  defense  which  would  have  been  good 
against  the  nominal  plaintiff  was  not  a  good  defense 
as  against  the  real  party  in  interest.  Lord  Abinger, 
C.  B.,  remarked:  ''If  the  defendant  had  pleaded  the 
bankruptcy  of  the  plaintiff,  it  would  have  been  a  good 
replication  that  he  was  suing  merely  as  trustee.'' 

In  the  case  at  bar,  so  far  as  the  actual  parties  to  this 
proceeding  are  concerned,  no  sale  of  the  goods  in  ques- 
tion has  been  made,  for  it  is  expressly  declared  by  the 
statute  to  be  void  as  between  them.  That  being  so,  it 
seems  clearly  to  follow  that  in  a  suit  brought  in  the 
name  of  the  vendor  for  the  use  and  benefit  of  his  credi- 
tor, a  sale  and  payment  cannot  be  set  up  as  a  defense 
which,  so  far  as  the  real  party  plaintiff  is  concerned, 
does  not  exist.  This  conclusion  is  certainly  in  har- 
mony with  the  intimation  contained  in  the  opinion  of 
Mr.  Justice  Cartwright  in  Commercial  Nat.  Bank  v. 
Kirkwood,  172  111.  563,  where  in  speaking  for  the  court, 
he  said,  p.  567 : 

''The  law  gave  to  the  plaintiff,  upon  the  commence- 
ment of  its  attachment  suit,  the  right  to  avail  itself  of 
debts  due  to  Bush,  and,  upon  obtaining  judgment 
against  him,  to  use  his  name  and  recover  for  its  use 
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whatever  might  be  due  from  Orr.  In  so  doing  it  could 
not,  in  the  absence  of  fraud  or  collpsion  affecting  Us 
rights,  acquire  any  better  right  against  Orr  than  Rush 
would  have  if  he  had  brought  the  suit,  but  it  would 
have  the  same  right."     (The  italics  are  ours.) 

We  think  the  conclusion  indicated  above  is  further 
borne  out  by  the  decision  of  the  Supreme  Court  in 
G.  S.  Johnson  Co.  v.  Beloosky,  supra,  which  was  an  ap- 
peal from  a  judgment  in  favor  of  the  vendees  of  prop- 
erty where  creditors  of  the  vendors  had  levied  an 
attachment  upon  the  property  sold,  basing  it  upon  a 
failure  to  comply  with  the  Bulk  Sales  Act.  This  judg- 
ment was  reversed  and  the  rightfulness  of  the  attach- 
ment was  thereby  necessarily  sustained.  If  the  goods 
so  transferred  by  a  sale  void  as  to  the  creditors  can  be 
directly  attached  as  the  property  of  his  debtor,  we  see 
no  reason  why  they  may  not  also  be  reached  by  gar- 
nishment proceedings.  In  support  of  the  right  of 
plaintiffs  to  reach  the  goods  by  garnishment  proceed- 
ings, their  counsel  have  cited  Jaques  <&  Tinsley  Co.  v. 
Carstarphen  Warehouse  Co.,  131  6a.  1,  which  is,  in  all 
material  respects,  similar  to  the  case  at  bar.  In  that 
case,  although  the  general  rule  that  a  garnishee's 
liability  to  a  creditor  of  the  principal  defendant  is 
conditioned  upon  his  liability  to  such  defendant  is  rec- 
ognized, a  distinction  is  pointed  out  in  the  case  of  a  con- 
veyance fraudulent  and  void  as  to  the  creditor.  They 
also  cite  Kohn  v.  Fishbach,  36  Wash.  69,  and  Appd 
Mercantile  Co.  v.  Barker  {Grand  Dry  Goods  Co.),  92 
Neb.  669,  138  N.  W.  1133,  which  are  to  the  same  effect. 
Counsel  further  maintain  that  as  the  Bulk  Sales  Law 
here  under  consideration  is  substantially  the  same  as 
that  adopted  in  Georgia,  Washington  and  Nebraska, 
and  as  these  decisions  construing  the  statute  were  pub- 
lished long  before  the  enactment  of  the  Illinois  stat- 
ute, the  General  Assembly  in  adopting  the  statute 
presumably  intended  that  it  should  receive  the  con- 
struction given  it  by  the  courts  of  the  States  from 
which  it  was  adopted.    That  this  is  so  unless  such  a 
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construction  is  inconsistent  with  the  spirit  and  policy 
of  onr  laws,  is  fully  sustained  in  ReQua  v.  Graham, 
187  HI.  67. 

For  the  reasons  given  we  are  of  the  opinion  that 
goods  and  chattels  obtained  by  a  sale  from  a  debtor 
contrary  to  the  provisions  of  the  Bulk  Sales  Law,  and 
consequently  void  as  to  creditors  of  the  vendor,  may 
be  reached  by  such  creditors  in  garnishment  proceed- 
ings. The  judgment  of  the  Municipal  Court  will,  there- 
fore, be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Johanna  Knrowski^  Defendant  in  Error,  y.  Louis 
Schurder  and  Pauline  Schurder,  PlaintiflTs  in 
Error. 

Gen.  No.  21,114.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  April  12,  1916. 

Statement  of  the  Case. 

Action  by  Johanna  Kurowski,  plaintiff,  against 
Lonis  Schurder  and  Panline  Schurder,  defendants,  in 
the  Municipal  Court  of  Chicago,  to  recover  money  de- 
posited with  defendant  Pauline,  and  alleged  to  have 
come  to  the  possession  of  the  defendant  Louis,  which 
money  was  so  deposited  to  be  used  by  defendants  for 
their  own  benefit  and  to  be  returned  to  plaintiff  on  de- 
mand. To  reverse  a  judgment  for  plaintiff  for  $446 
defendants  prosecute  this  writ  of  error. 

Frank  F.  Tollkuehn,  for  plaintiffs  in  error. 

O'DoNNELL  j^  O'DoNNELL,  for  defendant  in  error. 
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Mb.  Justice  Qoodwik  delivered  the  opmion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Assumpsit,  actioit  or,  |  89* — when  evidence  sitffMent  to  ettdb- 
lUh  claim  aa  to  amount  of  money  deposited.  In  an  action  to  recover 
money  deposited  with  defendants  to  be  used  for  their  own  ben^t  but 
to  be  returned  on  demand,  where  the  evidence  as  to  one  portion 
of  the  money  claimed  by  plaintiff  to  have  been  deposited  was  con- 
fiicting,  evidence  held  sufQcient  to  establish  plaintiff's  claim  as  to 
the  amount  deposited. 

2.  Assumpsit,  action  of,  |  89* — when  evidence  sufflcient  to  nu- 
tain  finding  that  money  loaned  prior  to  specified  date.  In  an  action 
for  money  loaned,  where  the  evidence  was  conflicting  as  to  whether 
a  sum  of  money  was  loaned  prior  or  subsequent  to  a  named  date, 
evidence  held  to  show  that  such  money  was  loaned  prior  to  such 
date.  ' 

3.  Assumpsit,  action  of,'  |  18* — when  no  duty  to  return  de- 
posited m^oney  until  demand.  Where  one  deposits  mcmey  with  an- 
other with  the  understanding  that  the  recipient  shall  use  it  for  his 
own  benefit  and  return  it  on  demand,  there  Is  no  duty  or  obligation 
resting  upon  such  recipient  to  return  it  until  a  demand  Is  made. 

4.  Limitation  of  actions,  {  20* — when  statute  begins  to  run 
against  claim  for  money  loaned.  Where  money  is  deposited  with 
another  to  be  used  for  the  benefit  of  the  recipient,  and  to  be  re- 
turned on  demand,  the  statute  of  limitations  does  not  begin  to  run 
until  such  demand  is  made. 

5.  Assumpsit,  action  of,  |  89* — when  evidence  sufficient  to  sus- 
tain finding  that  one  depositing  money  did  not  intend  to  make  gift. 
In  an  action  to  recover  for  money  deposited  with  another  to  be  used 
for  the  recipient's  benefit  and  to  be  returned  on  demand,  evidence 
examined  and  held  that  plaintiff  did  not  intend  to  give  the  money  to 
defendant. 

6.  Assumpsit,  action  of,  |  89* — when  evidence  su^lcient  to  sus- 
tain judgment  in  action  to  recover  money  deposited  with  another. 
In  an  action  to  recover  money  deposited  with  another  to  be  used  by 
the  recipient  for  her  own  benefit,  and  to  be  returned  on  demand,  a 
Judgment  for  plaintiff  held  sustained  by  the  evidence  where  It  ap- 
peared that  plaintiff  did  not  Intend  to  give  the  money  to  defendant, 
and  where  no  demand  was  made  lontil  shortly  before  bringing  suit 
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DeToe  &  Baynolds  Company,  Defendant  in  Error,  t. 
Patrick  O'Malley,  PlaintiflT  in  Error. 

Gen.  No.  21,191.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chabubb  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  April  12,  1916. 

Statement  of  the  Case. 

Action  by  Devoe  &  Raynolds  Company,  a  corpora- 
tion, plaintiff,  against  Patrick  0  'Malley,  defendant,  in 
the  Municipal  Court  of  Chicago,  to  recover  for  paints, 
etc.,  delivered  at  and  used  in  decorating  defendant's 
building.  To  reverse  a  judgment  for  plaintiff,  defend- 
ant prosecutes  this  writ  of  error. 

Thomas  J.  0  'Hare,  for  plaintiff  in  error. 

Expert  C.  Ferguson,  for  defendant  in  error. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Eyidenoe,  i  476* — what  constitutes  preponderance.  The  ques- 
tion of  the  preponderance  of  the  evidence  does  not  depend  solely  on 
the  number  of  the  witnesses  testifying. 

2. '  Sales,  i  329* — what  evidence  may  he  considered  in  determin- 
ing preponderance  of  evidence  in  action  against  owner  of  building 
far  materials  sold.  In  an  action  to  recover  for  paints,  etc.,  where 
the  defense  was  that  defendant  did  not  order  the  goods,  which  de- 
fendant claimed  were  for  the  benefit  of  his  lessee,  the  court  trying 
the  case  without  a  jury  has  the  right  to  take  into  consideration,  in 
determining  the  preponderance  of  the  evidence,  the  fact  that  the 
goods  were  delivered  at  and  used  in  decorating  defendant's  build- 
ing, and  that  when  defendant  received  a  bill  for  the  goods  he  did 
not  repudiate  liability,  although  such  facts,  of  themselves,  might 
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not  be  sufficient  to  warrant  the  inference  that  defendant  admitted 
responBibillty  for  the  bill. 

3.  Salbb,  I  329* — when  evidence  sufflcient  to  tuttain  finding  that 
oumer  of  Iniilding  assumed  responsibility  for  payment  for  goods. 
In  an  actlcMi  to  recover  for  paints,  etc,  delivered  at  and  used  in 
decorating  defendant's  building,  where  the  evidence  was  conflicting 
as  to  whether  defendant  assumed  responsibility  for  the  bill,  a  find- 
ing for  plaintiff  held  supported  by  the  evidence. 


Maurice  Spitzer,  Defendant  in  Error,  y.  Eyelyn  Meyer, 

PlaintiflT  in  Error. 

Gen.  No.  21,237.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A.  Ma- 
H0N1ST,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Reversed  and  remanded.  Opinion  filed  April 
12,  1916. 


Statement  of  the  Case. 

Action  by  Maurice  Spitzer,  plaintiff,  against  Evelyn 
Meyer,  defendant,  in  the  Municipal  Court  of  Chicago, 
to  recover  for  architect's  services.  To  reverse  a  judg- 
ment for  plaintiff,  defendant  prosecutes  this  writ  of 
error. 

Moses,  Rosenthal  &  Kennedy,  for  plaintiff  in  error; 
Julius  Moses  and  Sigmund  W.  David,  of  counsel. 

EiEGEB  &  EiEGER,  for  defendant  in  error;  B^nklin 
S.  Catlin  and  Louis  Ribqeb,  of  counsel 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Witnesses,  S  33* — when  husband  competent  witness  far  toife. 
The  husband  of  a  married  woman  is  a  competent  witness  in  her 
behalf  under  section  5  of  the  Evidence  Act  ( J.  &  A.  f  5522),  in  a  suit 
against  the  wife  to  recover  for  architect's  services. 

2.  TaiAii,  f  68* — when  denial  to  counsel  of  right  to  make  full 
offer  of  what  vHll  he  proved  hy  witness  reversible  error.  It  is  re- 
versible error  to  deny  to  counsel  the  right  to  make  fully  his  offer  of 
what  he  intends  to  prove  by  a  witness  whose  testimony  the  court 
has  intimated  an  intention  to  exclude,  although  the  other  side  ob- 
jects that  the  offer  was  merely  to  prove  what  another  witness  had 
already  testified  to. 


Ida  Osberg  by  Jacob  Osberg^  Appeliee^  y.  Gudahy  Pack- 
ing Company,  Appellant. 

Gen.  No.  21,292.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hem.  Mab- 
cus  A.  Kavanagh,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1915.  Affirmed.  Opinion  filed 
April  12,  1916.  Certiorari  denied  by  Supreme  Court  (making  opin- 
ion final). 

Statement  of  the  Case. 

Action  by  Ida  Osberg,  a  minor,  by  Jacob  Osberg, 
her  next  friend,  plaintiff,  against  Cudahy  Packing 
Company,  a  corporation,  defendant,  for  personal  in- 
juries alleged  to  have  been  cansed  by  the  negligence 
of  the  defendant.  From  a  judgment  against  it  for 
$3,000,  defendant  appeals. 

The  declaration  originally  consisted  of  six  counts, 
but  prior  to  the  trial,  on  motion  of  plaintiff's  attor- 
neys, it  was  amended  by  dismissing  the  fourth,  fifth 
and  sixth.  The  first  count  alleged,  in  general  terms, 
that  the  defendant  carelessly  and  negligently  drove  its 
automobile  truck,  and  in  consequence  the  plaintiff  was 
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struck  and  rnn  over.  The  second  count  charged  that 
the  defendant  carelessly  and  negligently  drove  the 
truck  at  a  high,  dangerous  and  excessive  rate  of  speed, 
to  wit,  forty  miles  an  hour,  while  the  third  count 
charged  that  the  defendant  failed  to  ring  the  bell  or 
sound  the  horn  with  which  the  truck  was  equipped,  or 
otherwise  to  warn  the  plaintiff  of  the  danger. 

The  evidence  disclosed  that  a  chauffeur  and  helper 
in  the  employ  of  the  defendant  were  driving  a  truck 
weighing  about  8,700  pounds,  loaded  with  about  five 
tons  of  meat,  in  a  westerly  direction  along  the  north 
side  of  Hastings  street.  The  chauffeur  and  helper 
were  seated  in  the  cab  or  covered  seat,  which  had  cel- 
luloid curtains  front  and  back,  but  open  at  the  sides. 
The  back  curtain  had  holes  covered  with  celluloid 
about  twelve  inches  square,  but  there  was  no  testimony 
as  to  how  the  front  curtain  was  constructed. 

The  truck  entered  Hastings  street  at  Loomis  street, 
in  the  vicinity  of  Laflin  street.  On  the  north  side  of 
Hastings  street  a  band  was  playing,  and  there  were 
children  running  about  in  the  street.  About  seventy- 
five  feet  from  Laflin  street,  the  plaintiff,  a  little  girl 
about  four  years  of  age,  ran  out  into  the  street  arid  was 
struck  and  run  over  by  tl  e  truck.  As  a  result  it  be- 
came necessary  to  amputate  her  left  arm  about  three 
inches  from  the  shoulder. 

The  testimony  of  all  the  witnesses  substantially 
agrees  in  regard  to  the  physical  condition  of  the  street 
and  the  presence  of  the  children  in  the  vicinity,  but 
there  was  a  conflict  in  regard  to  the  rate  of  speed  at 
which  the  truck  was  going,  and  the  question  of  whether 
there  were  wagons  and  a  buggy  along  the  north  side 
of  Hastings  street  near  the  curbstone. 

The  chauffeur's  testimony  was  to  the  effect  that 
there  were  two  wagons  and  a  buggy ;  that  the  little  girl 
ran  out  from  in  front  of  the  horse  attached  to  the  bug- 
gy; that  she  was  about  eight  feet  from  him  when  he 
saw  her ;  that  he  used  the  emergency  and  foot  brakes, 
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and  did  all  he  could  to  stop  the  car ;  that  he  could  make 
an  emergency  stop  in  about  twenty  feet;  that  she  was 
about  ten  feet  behind  the  car  when  it  stopped ;  that  his 
helper  was  blowing  the  whistle ;  that  when  he  entered 
Hastings  street  he  was  going  about  twelve  miles  an 
hour,  but  before  the  accident  he  slowed  down  to  eight 
miles  an  hour.  He  was  corroborated  by  the  testimony 
of  his  helper,  who,  however,  said  that  he  did  not  see 
the  little  girl  until  after  the  accident.  He  was  also 
corroborated  by  a  policeman,  who  said  that  the  truck 
was  going  at  a  slow  rate  of  speed,  and  that  there  was  a 
large  crowd  of  little  children  running  around  the  street 
to  hear  the  band. 

The  witness  Stein,  for  the  plaintiff,  testified  that 
there  were  no  wagons  nor  buggy  near  the  place  of  the 
accident ;  that  the  little  girl  was  about  ten  feet  from  the 
curbstone  when  she  was  struck;  that  he  did  not  hear 
any  horn  or  bell,  and  that  there  was  a  band  playing  on 
the  other  side  of  the  street. 

A  witness  who  saw  the  accident  from  a  window  said 
the  car  was  going  ten  or  twelve  miles  an  hour;  that 
there  were  no  buggies  nor  vehicles  along  the  north  side 
of  the  street,  and  that  the  truck  was  about  fifteen  or 
twenty  feet  beyond  the  place  of  the  accident.  Her  tes- 
timony was  corroborated  by  that  of  another  witness. 

Counsel  for  defendant  contended  that  the  evidence 
did  not  establish  any  negligence  on  its  part.  The  un- 
disputed evidence  showed  the  gross  weight  of  the  load- 
ed truck  was  about  nine  and  one-half  tons.  Plaintiff's 
witnesses  testified  that  it  was  going  from  ten  to  twelve 
miles  an  hour,  while  defendant's  testified  it  was  going 
from  seven  to  eight  miles  an  hour.  All  agreed  that 
there  were  many  little  children  in  the  street  in  the 
vicinity  of  the  truck,  attracted  by  the  playing  of  a 
band. 

John  A.  Bloomingston,  for  appellant. 
Daniel  A.  Levy,  for  appellee. 
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Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1.  Nbquoengb,  §  191* — when  question  of  fact.  In  an  action  to 
recover  for  injuries  by  an  automobile  or  other  vehicle,  the  question 
whether  the  speed  at  which  such  automobile  or  other  vehicle  wu 
driven  was  negligent  is  a  question  for  the  jury  where  the  evidence 
is  conflicting. 

2.  Appkai.  axd  bbbob,  §  1411* — when  verdict  not  set  aside  when 
evidence  conflicting.  Where  the  evidence  as  to  whether  or  not  the 
rate  of  speed  at  which  an  automobile  truck  was  being  driven  was 
negligent  is  conflicting,  the  verdict  will  not  be  set  aside  on  appeal 
when  not  against  the  weight  of  the  evidence. 

.  3.  iHBTKDcnoNS,  §  135* — when  failure  to  give  unasked  instruc- 
tion not  error.  Failure  to  instruct  as  to  the  dismissal  of  certain 
counts  of  a  declaration  is  not  error  when  such  instruction  was  not 
asked  and  the  declaration  as  it  existed  at  the  time  of  the  trial  did 
not  contain  the  counts  in  question. 

4.  iNSTBUOTiONB,  §  110* — whcn  instruction  as  to  right  to  recover 
not  ohjectionahle.  In  an  action  to  recover  for  injuries  alleged  to 
have  been  caused  by  defendant's  auto-truck,  certain  counts  in  the 
declaration  of  which  were  dismissed  on  plaintifTs  motion  before 
trial,  an  instruction  that  "if  the  defendant  carelessly  and  negligent- 
ly drove  the  auto-truck  as  charged  in  the  declaration,"  they  shonld 
find  the  defendant  guilty,  is  not  objectionable  as  permitting  the 
jury  to  find  defendant  guilty  on  a  count  which  had  been  dismissed. 

5.  Damages,  S  211* — when  instruction  as  to  amount  recoverahle 
for  personal  injuries  not  ohjectionahle.  In  an  action  to  recova*  for 
personal  injuries,  it  is  proper  to  give  an  instruction  allowing  a  re- 
covery for  "all  damages,  present  and  future,  if  any,  which  from  the 
evidence  can  be  treated  as  a  necessary  and  direct  result  of  the  in- 
jury complained  of." 

6.  iNSTBUcnoNS,  S  96* — when  instruction  as  to  credibility  of  wit- 
ness not  improper.  An  instruction  that  if  the  jury  believe  ''that  any 
witness  has  wilfully  and  knowingly  sworn  falsely  to  any  material 
element  in  this  case,  then  they  have  a  right  to  reject  the  entire  tes- 
timony of  this  witness,  except  in  those  matters,  if  any  there  be, 
where  his  or  her  testimony  is  corroborated  by  other  credible  e?!- 
dence  or  by  facts  and  circumstances  appearing  in  the  case,**  is 
proper. 

7.  Instructions,  §  89* — when  instruction  as  to  preponderance 
of  evidence  not  ohjectioyiahle.    An  instruction  to  the  jury  as  to  de- 
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termining  the  preponderance  of  the  eyldence,  which  tells  them  that 
they  may  take  into  consideration  the  number  of  witnesses  testify- 
ing, is  not  objectionable. 

8.  INSTBUCTIONB,  §  131* — wheti  refusal  of  instruction  ignoring 
theories  of  case  proper.  In  an  action  to  recover  for  personal  in- 
juries to  a  child  by  defendant's  automobile,  an  instruction  that  "if 
the  child  ran  in  front  of  the  automobile  so  suddenly  that  the  driver 
had  no  notice  of  any  danger/'  etc.,  then  plaintiff  could  not  recover, 
is  properly  refused  since  it  fails  to  take  into  consideration  the  ques- 
tion whether  the  accident  was  the  result  of  such  negligent  driving 
as  made  It  impossible  for  defendant's  chauffeur  to  avoid  the  acci- 
dent after  seeing  the  child. 

9.  Evidence,  $  52* — when  refusal  of  evidence  not  connected  vHth 
physical  facts  of  case  not  error.  In  an  action  for  personal  injuries, 
the  refusal  to  permit  a  witness  to  testify  as  to  what  was  visible  to 
him  at  a  certain  point  is  not  error,  where  such  point  was  not  the 
one  from  which  the  accident  was  seen  by  another  witness  to  whose 
testimony  the  question  related. 


Paul  A.  Hart  by  George  A.  Hart,  Appellant,  y.  Jessie 

Hart,  Appellee. 

Gen.  No.  21,351.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Charles  M.  Foeix,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1915.  Affirmed.  Opinion  filed  April 
12,  1916.    Rehearing  denied  April  24,  1916. 

Statement  of  the  Case. 

Bill  by  Paul  A.  Hart,  a  minor,  by  George  A.  Hart, 
his  next  friend  and  guardian  ad  litem,  complainant, 
against  Jessie. Hart,  defendant,  to  annul  the  marriage 
of  complainant  and  defendant. 

Complainant  exhibited  his  bill  of  complaint  relating 
that  he  was  nineteen  years  of  age,  that  while  under  the 

*See  nitnolf  Not«a  Digest,  Voli.  XI  to  XY,  and  Cumiil»tlT«  Quarterly,  muim 
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age  of  eighteen,  a  marriage  ceremony  was  perfonned 
between  the  complainant  and  the  defendant^  that  im- 
mediately upon  the  performance  of  the  ceremony  com- 
plainant and  defendant  separated,  that  the  marriage 
was  never  consummated,  that  the  parties  never  Altered 
into  the  marriage  status  nor  lived  together  as  man  and 
wife,  and  that  said  marriage  was  never  ratified  by 
complainant  in  any  manner  thereafter,  and  therefore 
he  asked  that  the  marriage  be  declared  null  and  void. 
The  answer  of  the  defendant  admitted  the  marriage, 
asserted  its  validity,  averred  that  defendant  and  plain- 
tiff lived  together  as  man  and  wife,  and  that  as  a  result 
of  the  marriage  two  children  were  bom,  that  defend- 
ant was  living  separate  and  apart  from  complainant 
without  any  fault  on  her  part,  that  complainant  had 
abandoned  her  and  neglected  and  refused  to  contribute 
to  the  support  of  herself  and  children.     Thereafter, 
she  filed  her  cross-bill  containing  allegations  similar 
to  those  in  her  answer,  and  asked  that  her  husband  be 
decreed  to  provide  for  her  support  and  maintenance 
and  for  the  support  and  maintenance  of  said  children, 
and  alleged  that  she  was  then  dependent  for  support 
upon  the  charity  of  her  friends ;  that  complainant  was 
employed  as  a  bank  clerk,  receiving  at  least  twenty 
dollars  a  week,  that  he  was  a  strong,  healthy  man,  able 
to  provide  for  and  support  cross-complainant  and  her 
children,  and  asked  for  separate  maintenance  and  for 
temporary  solicitor's  fees.    The  cross-bill  was  sworn 
to.    The  affidavits  of  the  complainant,  his  father  and 
mother  sustained  the  allegations  in  the  bill,  and  tended 
to  show  that  he  was  attending  school,  and  not  engaged 
in  any  business. 

Upon  reading  the  bill  of  complaint,  cross-bill,  an- 
swei's  and  affidavits,  the  court  entered  an  order  allow- 
ing temporary  alimony  and  solicitor's  fees,  from  which 
the  complainant  appealed  upon  the  ground  that  the 
court  was  without  authority  to  enter  it,  for  the  reason 
that  defendant  was  not  complainant's  wife,  because 
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the  marriage  was  void,  and,  if  only  voidable,  had  long 
since  been  repudiated  by  the  complainant. 

Rankin  &  Dunn,  for  appellant;  Ode  L.  Rankin,  of 
counsel. 

Caswell  &  Hbalt,  for  appellee. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mabbiaoe,  §  29* — when  allowance  of  temporary  alimony  and 
solicitor's  fees  proper  in  suit  to  annul  illegal  marriage.  The  ward 
"wife"  in  flection  15  of  the  Divorce  Act  (J.  &  A.  H  4230),  providing 
for  temporary  alimony  and  solicitor's  fees,  is  not  to  be  construed  as 
limiting  the  authority  of  the  court  to  grant  such  allowances  only  in 
cases  of  lawful  marriages,  but  to  permit  it  to  do  so  in  suits  to  annul 
void  or  voidable  marriages  also. 

2.  DivoBCE,  §  1* — when  term  applicable  to  annulment  of  illegal 
marriage.  The  term  ''divorce"  as  used  in  the  Divorce  Act  (J.  &  A. 
t  4215  et  seq.)  is  not  confined  to  the  annulment  of  lawful  marriages, 
but  embraces  also  suits  to  declare  the  nullity  of  illegal  marriages, 
though  void  a2>  initio. 

3.  DivoBCB,  S  1* — when  term  "vHfe**  includes  one  entering  into 
void  marriage.  The  term  "wife  or  wives"  as  used  in  section  19  of 
the  Divorce  Act  (J.  A  A.  If  4234)  includes  those  who  have  entered  in- 
to void  marriage  contracts. 

4.  Mabbiaoe,  §  29* — when  allowance  of  temporary  alimony  and 
solicitor's  fees  proper  through  validity  of  marriage  denied.  In  an 
action  to  annul  a  marriage  as  invalid,  it  is  not  error  to  allow 
temporary  alimony  and  solicitor's  fees  where  there  is  a  prima  facie 
showing  of  a  valid  marriage. 

5.  Mabbiaoe,  §  29* — when  entry  of  order  in  personam  for  tem- 
porary alimony  and  solicitor's  fees  proper  toithout  service  of  pro- 
cess on  cross-Mil  for  separate  maintenance.  Where  a  minor  has 
exhibited  a  bill  in  chancery  to  have  his  marriage  annulled  as  in- 
valid and  defendant  files  a  cross-bill  for  separate  maintenance,  the 
chancellor  may  enter  an  order  in  personam  for  temporary  alimony 
and  solicitor  fees  without  service  of  process  on  the  cross-bill. 
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Abraham   Fiedler   and   Yetta   Fiedler,   Appellees,  r. 
James  F.  Bishop,  Administrator,  Appellant. 

Gen.  No.  31,400.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Mabtin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Reversed  and  remanded.  Opinion  filed  April 
12,  1916. 

Statement  of  the  Case. 

Action  by  Abraham  Fiedler  and  Yetta  Fiedler, 
plaintiffs,  against  James  F.  Bishop,  as  administrator 
of  the  estate  of  Anna  Lietzau,  deceased,  defendant. 
Defendant  appeals  from  a  judgment  of  the  Municipal 
Court  denying  his  motion  to  vacate  a  judgment  entered 
August  6,  1913,  by  confession  against  his  decedent  for 
$2,000  and  $200  attorney's  fees,  on  a  judgment  note 
dated  Chicago,  August  5,  1913,  for  $2,000,  payable 
thirty  days  after  date  to  the  plaintiffs.  An  order  was 
entered  October  13,  1914,  allowing  the  entry  of  a  mo- 
tion on  behalf  of  defendant's  administrator  to  vacate 
the  judgment,  and  setting  the  hearing  for  October  23, 
1914.  On  the  same  day,  defendant  filed  his  petition 
reciting  the  giving  of  the  judgment  note  by  his  dece- 
dent August  5, 1913,  for  $2,000,  and  alleging  upon  infor- 
mation and  belief  that  his  decedent,  on  August  5, 1913, 
and  for  a  long  time  prior  thereto,  and  from  thence  un- 
til her  death  on  August  18,  1915,  was  an  habitual 
drunkard,  and  under  medical  treatment  therefor ;  that 
on  said  5th  day  of  August,  and  for  a  long  time  prior 
thereto  and  from  then  until  her  death,  her  reason, 
mind  and  memory  had  been  broken  down  by  a  long- 
continued  course  of  excessive  indulgence  in  intoxicat- 
ing drinks ;  that  for  a  long  time  prior  thereto  she  was 
so  frequently  and  continuously  intoxicated  that  she 
did  not  clean  her  flat  or  cause  it  to  be  cleaned,  nor  the 
dishes  used  by  her,  and  that  for  two  weeks  prior  to 
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August  5th  her  condition  had  been  such  that  she  was 
unable  to  leave  the  flat;  that  plaintiffs  supplied  her 
with  intoxicating  liquors  and  that  her  condition  was 
such  that  plaintiffs  must  have  known  that  she  was 
about  to  die  shortly  thereafter;  that  she  did  die  on 
August  18th,  on  account  of  and  because  of  the  exces- 
sive use  of  the  intoxicating  liquors,  of  cirrhosis  of  the 
liver ;  that  she  was  on  the  5th  day  of  August  mentally" 
incompetent  to  execute  the  note  in  question  or  to  trans- 
act business;  that  at  the  time  of  signing  the  note  she 
did  not  know  the  nature  of  the  instrument  signed  by 
her,  and  that  it  was  executed  without  any  valuable 
consideration  given  therefor;  that  she  did  not  there- 
after remember  that  she  had  signed  it,  and  that  said 
note  was  fraudulently  obtained  by  plaintiffs.  Petition- 
er further  represented  that  his  first  information  or 
knowledge  of  these  facts  was  obtained  in  July,  1914, 
when  the  attorney  for  one  Lucille  Kreplin,  a  minor, 
and  Louisa  Lietzau  Geier,  the  only  heirs  at  law  of,  the 
decedent,  informed  him  of  them;  that  he  verily  be- 
lieves that  he  has  a  good  defense,  and  asks  that  the 
judgment  be  set  aside  and  vacated,  and  that  he  have 
leave  to  file  an  affidavit  of  defense,  and  tenders  the 
sum  of  $6  costs  for  a  jury.  Petitioner  filed  a  number 
of  affidavits  tending  to  sustain  the  allegations  as  to  his 
decedent's  incapacity. 

Walter  A.  Brendecke,  for  appellant. 

Fred  W.  Kaaft  and  George  F.  Pfirshing,  for  ap- 
pellees. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court 
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Abstract  of  the  Decision. 

1.  Judgment,  §  58* — when  judgment  by  confession  set  aside.  On 
timely  application  to  set  aside  a  judgment  by  confession,  it  is  the 
court's  duty  to  allow  defendant  to  plead  if  a  meritorious  defense  is 
shown  by  proper  affidavits. 

2.  Judgment,  §  82* — when  affidavits  sufficient  to  warrant  granting 
of  motion  to  set  aside  judgment  ty  confession.  Affidavits  on  a  mo- 
tion to  set  aside  a  judgment  by  confession  examined  and  held  to 
set  up  a  meritorious  defense. 

3.  Judgment,  §  82* — when  application  to  set  aside  judgment  hy 
confession  not  defeated  by  laches.  Affidavits  on  motion  to  set  aside 
judgment  by  confession  examined  and  held  not  to  show  such  laches 
as  to  require  the  denial  of  the  motion. 


George    Trnmbnll    Woodbnry,    AppelUnt,    t.    Conti- 
nental Casualty  Company,  Appellee. 

Gen.  No.  21,801. 

1.  Appeal  and  ebbob,  S  839* — when  time  of  filing  of  bill  of  excep- 
tions to  be  determined  by  the  record.  The  time  at  which  the  bill  of 
exceptions  was  filed  must  be  determined  by  the  record,  and  resort 
cannot  be  had  to  statements  of  counsel  or  affidavits. 

2.  Appeal  and  error,  §  846* — what  proper  practice  at  common 
law  as  to  date  of  signing  and  sealing  bill  of  exceptions.  The  pr(H>er 
practice  at  common  law  and  under  earlier  Illinois  practice  was  to 
insert,  as  the  date  of  the  signing  and  sealing  of  a  bill  of  exceptions, 
the  date  of  the  trial  or  the  time  when  the  exceptions  were  actually 
taken. 

3.  Appeal  and  error,  S  846* — when  date  of  signing  of  bill  of  ex- 
ceptions fictitious.  According  to  the  practice  obtaining  in  Illinois, 
the  date  upon  which  a  bill  of  exceptions  is  recited  to  hav«  been 
signed  is  ordinarily  and  usually  fictitious. 

4.  Appeal  and  error,  §  846* — when  face  of  bill  of  exceptions 
shows  it  not  to  have  been  signed  on  presentation.  Face  of  bill  of 
exceptions  examined  and  held  to  show  that  it  was  not  signed  at  the 
time  when  it  was  presented. 

5.  Appeal  and  error,  S  846* — when  face  of  record  shows  bill  of 

*See  Illinois  Notes  Dlfest,  Vols.  XI  to  XV,  and  Ciimiil»tlTe  Quarterly,  same 
topic  and  section  number. 
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exceptions  tq  have  teen  signed  on  day  of  filing.  Matters  appearing 
of  record  examined  and  held  to  show  that  the  bill  of  exceptions  was 
not  signed  on  the  date'  inserted  therein,  but  that  it  was  actually 
signed  on  the  day  it  was  filed. 

6.  Appeal  and  ebsob,  S  846* — when  recitation  in  hill  of  excep- 
tions as  to  date  of  signing  not  conclusive.  The  recitation  in  a  bill  of 
exceptions  as  to  the  date  of  its  signing  Is  not  conclusive,  but  the 
date  may  be  determined  by  an  examination  of  the  face  of  the  record. 

7.  Appeal  and  ebbor,  S  846* — what  proper  practice  as  to  dating 
hill  of  exceptions.  The  proper  practice  is  that  a  bill  of  exceptions 
should  recite  the  actual  date  on  which  it  is  signed. 

8.  Appeal  AND  ebbob,  S  846* — when  till  of  exceptions  signed  in 
apt  time.  Where  a  bill  of  exceptions,  presented  within  the  time 
allowed,  is  signed  three  days  after  the  date  to  which  the  time  of 
filing  has  been  extended  by  order  of  court  entered  on  stipulation 
of  counsel,  it  is  signed  in  apt  time. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoNOBB,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Motion  to  strike  bill  of  exceptions 
denied.    Opinion  filed  April  12,  1916. 

Pbbderiok  a.  Brown  and  Eaymond  S.  Pbuitt,  for 
appellant ;  John  G.  McDonald,  of  counsel. 

M.  P.  CoBNBLiTTs  and  Geoboe  E.  Sanderson,  for  ap- 
pellee; Manton  Maverick,  of  counseL 

Mb.  Justtcb  Goodwin  delivered  the  opinion  of  the 
court. 

Appellee  filed  herein  its  motion  to  strike  the  bill  of 
exceptions  from  the  record  for  the  reason,  among  oth- 
ers, that  it  was  not  filed  with  the  clerk  of  the  Circuit 
Court  within  a  reasonable  time  after  it  had  been 
signed  by  the  trial  judge.  The  state  of  the  instrument 
discloses  the  usual  recitation  with  reference  to  its  pres- 
entation and  request  that  it  be  signed,  etc.,  ending  with 
the  words,  ''which  is  accordingly  done  this,  the  Ist 
day  of  July,  A.  D.  1915.  Lockwood  Honore,  Judge. 
(Seal).''  The  words  *'lst,"  ''July,"  and  "Lockwood 
Honore, ' '  are  written  in  ink.    Below  the  signature  ap- 

*8ee  Illinois  Notei  Dlyestp  YoU.  XI  to  XT,  and  CnmiilfttiTo  Qaartorlj, 
toplo  aad  section  nomber. 
Vol.  CXCVIII  86 
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pears  the  foUowmg  typewritten  statement:  '*I  Here- 
by Cebtify  that  the  foregoing  bill  of  exceptions  was 
presented  to  me  this  1st  day  of  July,  A.  D.  1915,  to  be 
signed  and  sealed.  L.  Honore,  Judge.  (Seal).*'  The 
signature  ''L.  Honore''  is  in  lead  pencil.  To  the  left, 
and  below,  is  written  in  ink,  *'0.  K.,  M.  P.  Cornelius, 
Atty.  Cont.  Casw  Co. "  It  is  marked  by  the  clerk  **  Filed 
nimc  pro  tunc  as  of  July  1st,  1915,  Jul.  13,  10:14  A.  M. 
1915,  John  W.  Eainey,  Clerk. ''  The  following  order 
was  entered  July  13th : 

''And  it  appearing  to  the  court,  on  good  cause 
shown,  and  that  the  bill  of  exceptions  in  the  cause  be- 
fore entitled  was  presented  and  so  marked  in  open 
court  July  1,  1915,  within  the  time  fixed  by  the  court 
for  filing  said  bill,  on  motion  of  Brown  &  Pmitt,  attor- 
neys for  the  plaintiff,  it  is  hereby  ordered  that  the  said 
bill  of  exceptions  signed  and  dated  July  1,  1915,  be 
filed  nunc  pro  tunc  as  of  the  same  day,  to  wit,  July  1, 
1915.    Enter :  L.  Honore,  Judge. ' ' 

Counsel  for  appellant  contend  that  the  bill  of  excep- 
tions was  not  signed  on  July  1st,  but  on  July  13th,  the 
date  it  was  actually  filed.  Counsel  for  appellee,  with- 
out denying  this  to  be  the  fact,  assert  that  the  matter 
must  be  determined  by  the  record,  and  that  resort  can- 
not be  had  to  statements  of  counsel  or  affidavits.  We 
are  of  the  opinion  that  the  contention  of  appellee  in 
this  regard  must  be  sustained.  Counsel  for  appellee 
base  their  proposition  that  the  record  was  not  filed 
within  a  reasonable  lime  on  their  contention  that  the 
record  shows  that  the  bill  of  exceptions  was  signed  on 
July  1,  1915,  and  that  it  was  not  filed  until  thirteen 
/iays  thereafter.  The  first  question  necessary  to  be 
examined,  therefore,  is  whether  the  recitation  in  the 
bill  of  exceptions  itself, ' '  which  is  accordingly  done  this 
the  1st  day  of  July,  A.  D.  1915, ' '  determines  the  actual 
date  of  the  signing.  The  practice  at  common  law  and 
the  early  practice  in  this  State  was  to  insert,  as  the 
date  of  the  signing  and  sealing,  the  date  of  the  trial 
or  the  time  when  the  exceptions  were  actually  taken. 
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That  this  is  the  proper  practice  is  shown  by  the  case  of 
Evans  v.  Fisher,  5  Gilm.  (10  111.)  453,  citing  Walton  t\ 
United  States,  9  Wheat.  (U.  S.)  651;  Ex  parte  Brad- 
street,  4  Pet.  (U.  S.)  107 ;  and  Law  v.  Merrills,  6  Wend. 
(N.  Y.)  268.  In  Wabash,  St.  L.  S  P.  Ry.  Co.  v.  People, 
106  HL  652,  it  is  said  that  in  all  cases  it  should  appear 
on  its  face  to  have  been  taken  and  signed  at  the  trial. 
In  T.  E.  HiU  Co.  v.  United  States  Fidelity  <&  Gv,aranty 
Co.,  250  HI.  242,  Mr.  Justice  Carter,  speaking  for  tho 
coujrt,  after  referring  to  the  usual  practice  of  dating 
the  bill  of  exceptions  as  of  the  date  of  the  judgment, 
said,  p.  246: 

*'As  a  matter  of  proper  practice  the  judge  should 
have  dated  it,  after  signing,  as  of  the  date  when  it  was 
presented,  and  an  order  should  have  been  procured 
filing  it  as  of  that  date." 

From  these  authorities  it  is  plain  that  the  date  upon 
which  a  bill  of  exceptions  is  recited  to  have  been  signed 
is  ordinarily  and  usually  fictitious.  There  are  cases, 
however,  where  the  date  is  very  obviously  and  con- 
clusively the  date  of  the  actual  filing,  as,  for  instance, 
where  it  is  neither  the  date  at  which  the  exceptions 
were  taken,  nor  the  date  upon  which  the  bill  of  excep- 
tions was  presented,  but  a  date  subsequent  to  the  time 
limited  for  presenting  the  bill  of  exceptions.  In  such 
a  case  there  is,  of  course,  no  reason  for  the  insertion 
of  the  date  selected,  except  the  fact  that  it  was  the 
date  upon  which  the  bill  was  actually  signed.  This 
may  be  illustrated  by  the  case  of  Illinois  Improvement 
&  Ballast  Co.  v.  Heinsen,  271  111.  23,  where  the  judg- 
ment was  entered  April  5,  1913,  the  bill  of  exceptions 
presented  June  23,  1913,  the  time  for  presenting  ex- 
pired August  15,  1913,  and  it  appeared  to  have  been 
signed  September  27,  1913.  It  is  obvious  that  there 
could  have  been  no  reason  for  selecting  that  date  ex- 
cept the  fact  that  it  was  the  date  upon  which  the  bill 
was  signed. 

The  question  arises,  then,  as  to  whether  in  the  case 
at  bar  the  recitation  in  the  bill  of  exceptions  so  con- 
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clusively  fixes  the  date  of  the  signing  as  to  justify  the 
court  in  striking  it  from  the  files  upon  the  theory  that 
it  was  actually  signed  upon  that  date^  and  that  in  con- 
sequence,  the  filing  July  15th  was  not  within  a  reason- 
able time.  Counsel  for  appellee,  in  support  of  their 
contention  that  July  1st  was  the  date  upon  which  the 
bill  of  exceptions  was  actually  signed,  suggest  that  it 
is  not  customary  for  a  judge  to  give  more  than  a  for- 
mal examination  to  a  bill  of  exceptions  where  it  is  0. 
K^d  by  the  parties.  He  therefore  concludes  that  as 
this  bill  now  appears  to  have  been  0.  K'd  by  the  ap- 
pellee, we  are  to  assume  that  it  was  signed  upon  the 
date  it  was  actually  presented  upon  the  faith  of  ap- 
pellee's certification  to  its  correctness.  We  think, 
however,  that  the  face  of  the  bill  of  exceptions  itself 
shows  unmistakable  evidence  that  the  bill  of  exceptions 
was  not  signed  on  the  date  it  was  presented,  and  that 
appellant's  counsel  did  not  expect  it  to  be  signed  on 
that  date.  It  will  be  noted  that  in  the  certificate  recit- 
ing that  the  bill  of  exceptions  was  presented  to  the 
trial  judge  for  signature  the  1st  day  of  July,  the  date 
is  typewritten,  while  in  the  case  of  the  recitation  with 
reference  to  signing  and  sealing,  the  date  is  filled  in 
with  ink.  The  signature  to  the  former  was  in  lead 
pencil ;  to  the  latter  it  was  in  ink.  Had  the  bill  been 
0.  K'd  at  the  time  it  was  presented  to  the  trial  judge, 
there  would  obviously  have  been  no  reason  for  a  cer- 
tificate that  it  was  presented  July  1st,  for  it  would  in 
ordinary  course  have  been  signed  and  sealed  at  once 
upon  the  faith  of  counsel's  O.  K.  The  signing  of  the 
certificate,  in  our  opinion,  is  inconsistent  with  the  the- 
ory that  there  was  an  O.  K.  upon  the  bill  at  the  tune 
it  was  presented,  and  indicated  clearly  an  intention 
upon  the  part  of  the  court  to  postpone  the  signing  and 
sealing  of  the  bill  until  a  later  date.  The  cases  of 
Illinois  Improvement  <&  Ballast  Co.  v.  Heinsen,  supra, 
and  Hall  v.  Royal  Neighbors,  231  HI.  185,  are  clearly 
distinguishable  from  the  case  at  bar,  in  that  the  reo- 
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ord  in  each  of  those  cases  showed,  and  it  was  not  dis- 
puted that  it  did  show,  the  actual  date  of  the  signing. 
It  may  be  noted  also  that  in  the  Heinsen  case,  supra, 
the  bill  of  exceptions  was  not  signed  until  forty-three 
days  after  the  time  for  presenting  it  had  expired,  and 
was  not  filed  until  twenty-one  days  thereafter. 

In  the  case  at  bar,  even  the  date  of  the  filing  was 
within  three  days  from  the  expiration  of  the  time  al- 
lowed for  the  bill  of  exceptions,  and  thirteen  days  from 
the  date  of  its  presentation.  It  seems  obvious  that 
the  insertion  in  the  bill  of  exceptions  of  the  date  of 
presentation  was  due  to  the  statement  of  Mr.  Justice 
Carter  in  T.  E.  Hill  Co.  v.  United  States  Fidelity  & 
Guaranty  Co.,  supra,  quoted  above,  to  the  effect  that  it 
should  be  signed  *  *  as  of  the  date  when  it  was  present- 
ed, and  an  order  should  have  been  procured  filing  it  as 
of  that  date.^* 

We  are  clearly  of  the  opinion  that  the  matters  ap- 
pearing of  record  demonstrate  that  the  bill  of  excep- 
tions was  not  signed  on  the  date  inserted  therein,  but 
that,  on  the  contrary,  the  state  of  the  record  clearly 
indicates  that  the  bill  of  exceptions  was  actually  signed 
on  the  day  it  was  filed,  and  that  in  dating  it  as  of  the 
date  when  it  was  presented,  counsel  followed  the  sug- 
gestion of  the  court  in  the  HUl  case,  supra.  "While  this 
practice  avoids  the  apparent  inconsistency  which  arises 
when  a  bill  of  exceptions  is  filed  as  of  the  date  when 
it  is  presented,  but  recites  on  its  face  that  it  was  signed 
and  sealed  at  a  later  date,  yet,  in  view  of  the  question 
which  has  arisen  here  as  the  result  of  following  the 
practice  of  reciting  the  date  of  its  presentation  as  the 
date  when  it  was  signed,  we  venture  the  suggestion 
that  similar  difficulties  may  be  avoided  by  reciting  the 
actual  date  of  the  signing — a  practice  which  has  been 
repeatedly  approved  by  our  Supreme  Court. 

Appellee  *s  contention  that  the  bill  of  exceptions  was 
not  signed  in  apt  time  is  also  without  merit,  in  view 
of  the  stipulation  signed  by  its  attorney  **that  the 
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time  for  filing  the  bill  of  exceptions  in  the  cause  above 
entitled  be  again  extended  to  the  19th  day  of  July,  A. 
D.  1915,''  and  the  order  of  court  entered  thereon.  The 
law  is  very  clear  that  such  a  stipulation  empowers  the 
court  to  extend  the  time  for  presenting  a  bill  of  excep- 
tions, even  where  it  is  entered  into  after  the  time  has 
expired.  {Hawes  v.  People,  129  111.  123 ;  Loeff  v.  Taus- 
sig, 102  111.  App.  398.) 

In  Evcms  v.  Fisher,  supra,  the  court  went  so  far  as 
to  recognize  an  oral  agreement  by  the  parties  in  re- 
gard to  the  settlement  of  a  bill  of  exceptions  after  the 
term  had  expired,  and  no  order  had  been  entered,  al- 
though the  making  of  the  agreement  itself  was  dis- 
puted. 

For  the  reasons  above  given  we  are  of  the  opinion 
that  the  bill  of  exceptions  in  this  case  was  presented 
and  filed  in  apt  time.  The  motion  will,  therefore,  be 
denied. 

Motion  denied. 


J.  C.  Pennoyer  Company,  Defendant  in  Error,  ?. 
Eugene  Wendnagel  and  William  Wendnagel,  trad- 
ing as  Wendnagel  &  Company,  Plaintiffs  in  Error. 

Gen.  No.  20,298.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J.  Sum- 
VAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1915.  Reversed  and  remanded.  Opinion  filed  April  12. 
1916. 

Statement  pt  the  Case. 

Action  by  J.  C.  Pennoyer  Company,  a  corporation, 
plaintiff,  against  Eugene  Wendnagel  and  William 
Wendnagel,  copartners,  trading  as  Wendnagel  &  Com- 
pany, defendants,  to  recover  seventy-five  dollars  for 
services  rendered. 
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The  case  was  tried  by  the  court  without  a  jury,  and 
judgment  was  entered  in  favor  of  plaintiff  for  the 
amount  claimed,  from  which  defendants  bring  error. 

The  evidence  showed  that  in  October,  1912,  plaintiff 
was  under  contract  with  the  South  Halsted  Street  Iron 
Works  to  haul  a  steel  girder  from  the  latter 's  place  of 
business,  located  on  South  Halsted  street,  to  the  Alaska 
Theater,  located  on  31st  street.  To  do  this  work  it 
required  twelve  horses  and  five  men.  On  the  morning 
of  October  1,  1912,  plaintiff's  men  and  horses  went  to 
the  South  Halsted  Street  Iron  Works  to  load  the  gir- 
der. When  they  arrived  there  they  found  a  Mr.  Carter, 
who  was  in  the  employ  of  the  defendants.  The  girder 
was  loaded  on  a  wagon  and  taken  to  the  Alaska  Thea^ 
ter,  but  on  account  of  some  obstruction  in  the  alley 
near  the  theater,  plaintiff  was  unable  to  deliver  the 
girder  at  the  place  desired.  Plaintiff's  men,  after  wait- 
ing a  reasonable  time,  informed  Mr.  Carter,  who  had 
accompanied  them  to  the  theater,  that  they  could  not 
allow  their  teams  and  men  to  wait  any  longer ;  that  un- 
less the  girder  was  unloaded  at  once,  plaintiff  would 
charge  twenty-five  dollars  per  hour  for  any  further  de- 
lay. Thereupon  Carter  went  to  a  nearby  telephone, 
and  shortly  afterwards  returned  and  told  the  plain- 
tiff's men  if  they  would  wait  until  the  girder  could  be 
delivered  at  the  proper  place,  they  would  be  paid  for 
such  delay.  Plaintiff's  men  waited  for  three  hours  be- 
fore they  could  deliver  the  girder,  and  this  suit  was 
brought  to  recover  for  the  three  hours'  delay  at 
twenty-five  dollars  per  hour. 

One  of  the  defendants  testified  that  Mr.  Carter  was 
in  their  employ;  that  he  was  primarily  an  estunator 
on  steel  contracts ;  that  he  lived  near  the  Alaska  Thea- 
ter, and  that  he  was  instructed  to  go  to  the  theater 
three  mornings  each  week  and  inspect  the  work  and 
see  how  it  was  getting  along.  The  witness  further  tes- 
tified that  Carter  was  not  authorized  by  the  defendants 
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to  make  any  agreement  with  the  plaintiff's  men  in  their 
behalf. 

Adams,  Cbews,  Bobb  &  Wescott,  for  plaintiffs  in 
error. 

BoTLE  &  MoTT,  for  defendant  in  error. 

Ms.  Justice  0  'Connob  delivered  the  opinion  of  the 

GOUlt. 

Abstract  of  the  Decision. 

CoifTBACTS,  I  387* — when  evidence  insufficient  to  sustain  recovery. 
Bridence  in  action  to  recover  for  services  alleged  to  have  been  per- 
foimed  under  contract,  examined  and  held  insufficient  to  support 
yerdict 


Philip  Henrici  Company,  Appellant,  y.  Carrie  Alex- 
ander et  al.,  Appellees. 

Gen.  No.  20,934. 

1.  CoNSPiBACY,  I  14* — witen  evidence  insufficient  to  show  iUeffal 
J>oycotting.  On  a  bill  to  enjoin  defendants  from  unlawfully  con- 
spiring to  boycott  complainant's  business,  evidence  examined  and 
Tield  not  to  show  an  illegal  act  on  defendant's  part. 

2.  CoNSPiBACY,  §  8* — when  distribution  of  printed  matter  not  ilr 
legal.  On  a  bill  to  enjoin  defendants  from  printing  or  publishing 
any  printed  matter  calling  attention  to  the  fact  that  complainant's 
business  is  unfair  and  not  unionized  or  that  a  strike  i?  on,  held 
that  the  distribution  of  a  publication  purporting  to  give  informatioa 
regarding  the  strike  and  of  printed  matter  stating  that  complainant 
was  unfair  was  not  Illegal. 

3.  CoNSPiBACT,  §  14* — when  evidence  insufficient  to  show  conspir- 
acy beyond  reasonable  doubt.  On  a  bill  and  cross-bill,  each  alleging 
a  conspiracy  to  injure  business,  evidence  examined  and  held  insafB- 
cient  to  establish  a  conspiracy  beyond  a  reasonable  doubt,  as  re- 
quired by  law. 

*8ee  IllinolM  N*tM  Dt^rt,  Vols.  XI  to  XY,  mad  CnmnlatlTo  Quarterly, 
topic  and  sectloa  miuttbor. 


Chicago — First  District — April,  1916.        569 

Philip  Henrlci  Co.  v.  Alexander,  198  111.  App.  668. 

4.  Ooxbpibact/  I  8* — when  picketing  illegat.  Where  the  facts 
show  that  there  was  no  strike,  and  the  pickets  made  statements 
not  warranted  by  the  facts,  and  by  reason  of  the  picketing  crowds 
congregated  which  Interfered  with  complainant's  business,  the  pick- 
eting was  properly  enjoined. 

5.  CoNBPiRACT,  §  14* — when  evidence  suffldent  to  show  picketing. 
On  a  bill  to  enjoin  defendants  from  Interfering  with  complainant's 
business,  eyidence  that  defendants  patrolled  in  front  of  complain- 
ant's restaurant,  in  which  there  was  no  strike,  stating  to  each  other 
so  that  they  could  be  heard  by  passers-by  that  there  was  a  strike  on 
at  such  place;  "We  want  $8  for  six  days'  work";  "Don't  eat  under 
police  protection,"  and  words  of  similar  import,  is  sufficient  to  show 
picketing  tending  unlawfully  to  interfere  with  complainant's  busi- 
ness against  which  an  Injunction  would  be  granted. 

6.  Conspiracy,  S  16* — when  decree '  enjoining  picketing  and 
patrolling  modified.  On  a  bill  to  enjoin  picketing  and  patrolling 
complainant's  place  of  business,  where  the  evidence  shows  the  pick- 
eting was  not  Justified,  the  decree  enjoining  such  picketing 
and  patrolling  should  not  be  qualified  by  adding  thereto  the 
words  "in  such  a  manner  as  to  intimidate,  threaten  or  coerce  any 
person  or  persons  from  entering  or  who  may  desire  to  enter  said 
premises  for  the  purpose  of  patronizing  the  complainant,  or  f 9r  any 
lawful  purpose  whatsoever,"  and  on  appeal  the  decree  will  be  modi- 
fled  by  striking  the  qualification  therefrom. 

Goodwin,  J.,  dissenting  in  part 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
P.  McGooBTT,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Decree  modified  and  affirmed. 
Opinion  filed  April  12,  1916. 

McEwEN,  Weisenbaoh,  Shbimski  &  Meloak,  for  ap- 
pellant. 

Edoab  L.  Masters,  for  appellees. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
conrt. 

Appellant  filed  a  bill  for  injunction  in  the  Circuit 
Court  of  Cook  county  against  the  Appellees,  and  after 

•See  minots  Note«  Digest,  Vols.  2U  to  XV,  and  Cmniilatlve  Quarterly,  lame 
tople  and  wctton  nnmber. 
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answer  filed,  appellees  filed  a  cross-bill  praying  for  an 
injunction  against  the  appellant  and  other  parties.  The 
cause  came  on  for  hearing  before  the  Honorable  John 
P.  McGoorty,  who  associated  with  himself  the  Honor- 
able Jesse  A.  Baldwin  and  the  Honorable  Thomas  G. 
Windes,  judges  of  said  court.  From  a  decree  dismiss- 
ing the  cross-bill  for  want  of  equity  and  awarding  an 
injunction  in  favor  of  appellant  for  less  than  the  relief 
prayed,  both  parties  were  allowed  an  appeal.  Appel- 
lant has  perfected  its  appeal  in  this  court,  and  appel- 
lees have  assigned  cross-errors.  For  convenience,  the 
parties  will  hereafter  be  designated  as  complainant 
and  defendants  as  in  the  court  below. 

Complainant  is  a  corporation  engaged  in  the  restau- 
rant and  bakery  business  in  the  City  of  Chicago,  and 
has  conducted  said  business  for  a  number  of  years. 
The  business  is  successful  and  profitable.  At  the  time 
of  the  filing  of  the  bill  it  served  more  than  2,000  pa- 
trons daily  in  its  restaurant,  some  of  whom  had  been 
customers  continuously  for  a  number  of  years.  Com- 
plainant employed  about  125  persons  in  various  capaci- 
ties, including  54  waitresses,  7  cooks  and  10  bakers. 
Many  of  them  had  been  in  its  employ  for  years.  The 
waitresses  received  wages  ranging  from  $3.50  to  $7 
per  week,  depending  on  the  number  of  hours  worked 
which  varied  from  18  to  57.  In  addition  to  their  wages 
the  girls  received  their  meals.  The  evidence  also 
tended  to  show  that  as  a  result  of  gratuities  or  **tips," 
given  to  the  waitresses  by  the  patrons,  the  amount  re- 
ceived, including  their  wages,  aggregated  from  $15  to 
$25  per  week. 

About  six  months  prior  to  the  filing  of  the  bill,  the 
Waitresses'  Union,  Local  No.  484,  co-operating  with 
the  Chicago  Cooks'  and  Pastry  Cooks'  Union,  Local 
No.  865,  and  the  Bakers'  and  Confectioners'  Union, 
Local  No.  2,  began  a  campaign  in  Chicago  to  unionize 
the  restaurants  of  the  city.  The  primary  purpose  of 
the  unions  was  the  improvement  of  the  working  condi- 
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tions  of  the  waitresses,  including  a  minimum  wage  of 
$8  per  week,  consisting  of  a  maximum  of  60  hours,  and 
one  day  of  each  week  for  rest  and  recreation.  As  a 
result  of  such  campaign  more  than  100  restaurants, 
principally  in  the  loop  district  of  the  city,  signed  the 
union  agreement  which  embodied  the  working  condi- 
tions above  mentioned,  and  provided  for  a  closed  shop. 
In  pursuance  of  the  campaign  representatives  of  the 
three  unions  called  upon  the  complainant  and  re- 
quested it  to  sign  a  similar  trade  agreement.  Com- 
plainant informed  them  that  many  of  its  waitresses 
had  been  in  its  employ  for  a  number  of  years;  that 
they  were  satisfied  with  their  working  conditions,  and 
at  no  time  had  they  made  any  complaint ;  that  it  would 
interpose  no  objection  to  the  waitresses  joining  the 
union,  and  further  time  was  asked  by  the  complainant 
to  consider  the  agreement  submitted.  At  a  subsequent 
meeting  complainant  informed  the  union  representa- 
tives that  it  had  become  a  member  of  the  Eestaurant 
Keepers'  Association  of  Chicago,  which  consisted  of 
about  40  members,  and  that  further  negotiations  with 
reference  to  the  agreement  must  be  taken  up  with  said 
Association.  This  was  in  accordance  with  a  provision 
of  the  Constitution  of  said  Association,  which  is  as  fol- 
lows: 

**Any  member  who  shall  settle  a  strike  or  demand 
of  any  labor  organization  whatever  affecting  the  gen- 
eral welfare  of  the  members  of  this  Association  shall 
be  suspended  and  not  reinstated  until  he  shall  have 
complied  with  the  conditions  which  this  Association 
may  impose.'' 

Further  negotiations  were  had  between  the  Associa- 
tion and  defendants  in  this  regard.  Complainant  re- 
fused to  sign  the  agreement,  and  pursuant  to  a  resolu- 
tion passed  by  the  three  unions,  a  strike  was  called  at 
the  restaurant  of  complainant,  February  5,  1914.  On 
the  same  day  4  of  the  10  bakers,  members  of  the  union, 
quit  work ;  also  2  of  the  7  cooks,  whose  reason  for  leav- 
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ing  is  in  dispute.  All  of  the  waitresses,  however,  con- 
tinued with  their  work  as  before,  none  of  them  being 
members  of  the  union.  The  evidence  for  the  complain- 
ant tends  to  show  that  it  made  no  discrimination  in 
the  hiring  of  its  employees  in  favor  of  or  against  union 
labor,  while  evidence  on  behalf  of  the  defendants 
tended  to  show  -that  waitresses  belonging  to  the  union 
had  been  discharged  by  the  complainant  because  they 
were  members  of  the  union. 

On  February  5,  1914,  from  6  to  10  members  of  the 
waitresses '  union,  in  accordance  with  instructions  from 
the  union,  patrolled  in  front  of  complainant's  restau- 
rant, walking  back  and  forth  from  a  point  about  25  feet 
east  to  a  point  about  the  same  distance  west  of  the 
restaurant,  and  saying  to  each  other  so  that  they  could 
be  heard  by  the  passers-by :  * '  There  is  a  strike  on  at 
Henrici 's. ' '  *  *  We  want  $8  for  six  days  work. ' '  *  *  Don 't 
eat  under  police  protection, ' '  and  words  of  similar  im- 
port. On  one  occasion  one  of  the  pickets  wore  a  mack- 
intosh on  which  was  printed  the  following  words :  **  We 
want  $8  for  six  days  work. ' '  Match  boxes  on  which  it 
was  stated  that  the  complainant  was  "  unfair '*  were 
sent  out  from  the  waitresses'  union,  together  with  a 
publication  known  as  the  Bakers'  Journal  which  pur- 
ported to  give  information  regarding  the  strike,  and 
were  distributed  to  the  public.  The  pickets  were  sup- 
plemented at  times  by  one  to  three  members  of  the 
bakers'  and  cooks'  unions.  The  patrolling  was  done 
principally  at  the  lunch  and  supper  hours.  The  pick- 
ets were  instructed  by  the  union  to  obey  the  law  and 
continue  moving ;  that  they  were  not  to  accost  any  one 
nor  allow  any  one  to  accost  or  speak  to  them ;  that  the 
picketing  must  be  peaceful,  and  that  they  should  give 
general  information  to  the  public  in  regard  to  their 
grievances  to  gain  its  moral  support. 

Complainant's  restaurant  is  located  at  Nos.  67  to  71 
West  Randolph  street,  Chicago,  in  what  is  known  as 
the  loop  district.   The  picketing  attracted  large  crowds 
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to  the  vicinity  and  in  front  of  the  restaurant.  Crowds 
also  congregated  on  the  opposite  side  of  the  street  and 
at  times  interfered  with  the  business  conducted  on  the 
street  in  the  vicinity  of  the  restaurant.  The  picketing 
continued  until  March  6th,  and  the  evidence  tends  to 
show  that  during  the  picketing  the  number  of  custom- 
ers per  day  at  the  restaurant  was  about  250  less  than 
normal.  Pickets  were  arrested  daily,  the  number  of 
arrests  aggregating  119.  One  of  them  was  arrested 
15  times,  and  three  of  them  complained  of  brutality  on 
the  part  of  the  police.  They  were  charged  with  crimi- 
nal conspiracy,  disorderly  conduct,  obstructing  the 
sidewalk,  etc.  It  is  admitted  that  none  of  the  pickets 
committed  any  act  of  violence. 

The  bill  contains  the  usual  allegations,  and  prays 
that  the  defendants  be  enjoined  from  unlawfully  con- 
spiring to  boycott  or  interfere  with  complainant's 
business;  from  interfering  with  its  employees  by  in- 
timidation, insults  or  threats;  from  printing  or  pub- 
lishing any  printed  matter  calling  attention  to  the  fact 
that  complainant's  business  is  unfair  and  not  union- 
ized or  that  a  strike  is  on ;  from  patrolling  in  front  of 
or  adjacent  to  the  restaurant,  etc.  The  cross-bill  makes 
the  complainant,  the  chief  of  police,  John  Vogelsang, 
Chicago  Eestaurant  Keepers'  Association,  and  un- 
known police  officers,  parties  defendant.  It  charges 
the  cross-defendants  with  entering  into  a  conspiracy 
to  injure  the  waitresses'  union  and  certain  unions  co- 
operating in  the  strike,  thus  making  the  same  charge 
against  the  complainant  as  is  made  against  the  defend- 
ants. It  alleges  that  the  cross-complainants  have  not 
entered  into  any  controversy  for  the  purpose  of  injur- 
ing complainant's  business,  but  that  they  are  acting  in 
the  strike  for  the  purpose  of  strengthening  their  or- 
ganization, in  order  that  the  members  thereof  may 
profit  by  better  economic  conditions,  higher  wages,  less 
hours  of  service,  and  better  conditions.    The  prayer 
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was  that  the  cross-defendants  be  enjoined  from  con- 
tinuing the  conspiracy,  and  from  doing  any  act  to  in- 
jure the  unions. 

After  a  full  hearing  a  decree  was  entered  dismiss- 
ing the  cross-bill  for  want  of  equity  and  providing: 
**That  the  defendants  to  the  original  bill  and  each  of 
them  and  their  attorneys,  solicitors,  agents,  servants 
and  associates  and  each  and  every  of  them  be  enjoined 
and  restrained  from  unlawfully  hindering,  obstructing 
or  interfering  with  the  business  of  the  Complainant, 
Philip  Henrici  Company,  or  its  employees,  by  any  act 
of  ^dolence  or  intimidation  or  by  picketing  or  patrol- 
ling the  street  in  front  of  or  in  the  alley  in  the  rear 
of  Complainant's  place  of  business  at  67  to  71  West 
Randolph  street,  in  the  City  of  Chicago,  Cook  County, 
Illinois  in  such  a  manner  as  to  intimidate,  threaten  or 
coerce  any  person  or  persons  from  entering  or  who 
may  desire  to  enter  said  premises  for  the  purpose  of 
patronizing  the  Complainant,  or  for  any  lawful  pur- 
pose whatsoever.'* 

Both  parties  are  dissatisfied  with  the  decree.  The  com- 
plainant contends  that  the  court  should  have  entered 
a  decree  in  accordance  ^with  the  prayer  of  the  bill ;  that 
the  evidence  clearly  established  that  the  defendants 
were  guilty  of  a  conspiracy  to  injure  the  business  of 
complainant,  and  that  they  were  guilty  of  boycotting 
complainant's  business.  The  defendants  contend  that 
the  evidence  established  that  the  cross-defendants  are 
guilty  of  a  conspiracy  to  injure  the  defendants'  union. 

The  court  held,  after  a  careful  review  of  the  authori- 
ties, that  neither  party  had  proven  the  charge  of  con- 
spiracy beyond  a  reasonable  doubt  as  required  by  law; 
that  the  so-called,  boycotting  was  not  illegal,  and  that 
the  distribution  of  the  publication  by  the  defendants, 
to  which  objection  is  made,  should  not  be  enjoined.  In 
this  conclusion  we  concur. 
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The  principal  controversy,  however,  in  this  case,  is 
as  to  the  right  of  the  defendants  to  picket  complain- 
ant's place  of  business  in  the  manner  shown  by  the  evi- 
dence. The  complainant  contends  that,  under  the  law 
of  this  State,  there  is  no  such  thing  as  peaceful  picket- 
ing, and  that  under  the  law  and  facts  in  this  case,  the 
picketing  should  be  enjoined  without  qualification.  In 
support  of  its  contention  numerous  cases  are  cited. 
Reliance,  however,  is  placed  chiefly  on  the  case  of  A. 
R.  Barnes  <&  Co.  v.  Chicago  Typographical  Union,'232 
HI.  424.  On  the  other  hand,  the  defendants  contend 
that  peaceful  picketing  is  not  unlawful ;  that  no  act  of 
violence  was  committed  by  any  of  the  pickets  (this  is 
conceded  by  the  complainant),  and  that  therefore  the 
bill  should  be  dismissed  for  want  of  equity.  In  sup- 
port of  their  contention,  the  defendants  cite  the  cases 
of  Kemp  V.  Division  No.  241,  255  111.  213;  and  Iron 
Holders'  Union  v.  Allis-Chalmers  Co.,  166  Fed.  45. 

In  the  Barnes  case,  supra,  a  decree  was  entered  en- 
joining the  defendants,  amon^  other  things,  **from 
picketing  or  maintaining  at  ar  near  the  premises  of 
said  complainants,  or  any  of  them,  any  picket  or  pick- 
ets.'*  In  that  case  the  complainants  were  engaged  in 
the  printing  business.  On  account  of  some  dispute 
over  the  hours  of  labor,  etc.,  a  strike  was  called  and 
complainant's  place  of  business  was  picketed.  The 
pickets  were  guilty  of  threats  and  actual  intimidation. 
In  passing  on  the  question  of  picketing,  the  majority 
of  the  court,  speaking  by  Mr.  Justice  Cartwright,  say 
(p.  435) :  **It  is  next  contended  that  if  any  injunction 
was  authorized,  the  injunction  granted  was  too  broad 
in  enjoining  appellants  from  peaceful  picketing  of  com- 
plainants'  premises  and  from  congregating  about  or 
near  their  places  of  business  for  the  purpose  of  induc- 
ing or  soliciting  employees  to  leave  the  employment. 
It  is  contended  that  a  peaceful  picket  line  around  a 
shop  is  entirely  lawful.  But  this  court  has  held  other- 
wise in  Franklin  Union  v.  People,  supra  (220  111.  355), 
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where  endorsement  was  given  to  the  doctrine  of  Beck 
V.  Railway  Teamsters'  Protective  Union,  118  Mich. 
497,  by  quoting  therefrom,  as  follows:  'To  picket 
complainants'  premises  in  order  to  intercept  their 
teamsters  or  persons  going  there  to  trade  is  nnlawful. 
It,  itself,  is  an  act  of  intimidation  and  an  nnwarrant- 
able  interference  with  the  right  of  free. trade.  The 
highways  and  pnblic  streets  must  be  free  to  all  for  the 
purposes  of  trade,  commerce  and  labor.  The  law  pro- 
tects the  buyer,  the  seller,  the  merchant,  the  manufac- 
turer and  the  laborer  in  the  right  to  walk  the  streets 
unmolested.  It  is  no  respecter  of  persons,  and  it 
makes  no  difference,  in  effect,  whether  the  picketing  is 
done  ten  or  ten  hundred  feet  away.'  The  court  also 
gave  its  approval  to  the  decision  in  Vegelahn  v.  Gunt- 
ner,  167  Mass.  92.  In  that  case  a  patrol  of  two  men  in 
front  of  the  plaintiff's  factory,  maintained  as  one  of 
the  means  of  carrying  out  the  defendants'  plan,  was 
held  to  be  an  unlawful  interference  with  the  rights  of 
the  employer  and  the  employed.  The  patrolling  or 
picketing  of  the  premises  was  considered  to  have  ele- 
ments of  intimidation,  and  the  court  decided  that  the 
motive  of  obtaining  better  wages  for  themselves  on  the 
part  of  the  defendants  did  not  justify  maintaining  a 
patrol  in  front  of  the  complainant's  premises  as  a 
means  of  carrying  out  their  conspiracy.  The  very  fact 
of  establishing  a  picket  line  is  evidence  of  an  intention 
to  annoy,  embarrass  and  intimidate,  whiether  physical 
violence  is  resorted  to  or  not.  There  have  been  a  few 
cases  where  it  was  held  that  picketing,  by  a  labor  union, 
of  a  place  of  business  is  not  necessarily  unlawful  if 
the  pickets  are  peaceful  and  well  behaved,  but  if  the 
watching  and  besetting  of  the  workmen  is  carried  to 
such  a  length  as  to  constitute  an  annoyance  to  them  or 
their  employer  it  becomes  unlawful.  But  manifestly 
that  is  not  a  safe  rule  and  furnishes  no  fixed  or  certain 
standard  of  what  is  lawful  or  unlawful.  Any  picket 
line  must  result  in  annoyance  both  to  the  employer  and 
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the  workmen,  no  matter  what  is  said  or  done,  and  to 
say  that  the  court  is  to  determine  by  the  degree  of  an- 
noyance whether  it  shall  be  stopped  or  not  would  fur- 
nish no  guide,  but  leave  the  question  to  the  individual 
notions  or  bias  of  the  particular  judge.  To  picket  the 
complainants'  premises  was  in  itself  an  act  of  intimi- 
dation and  an  unwarrantable  interference  with  their 
rights.  Pickets  were,  in  fact,  guilty  of  actual  intimi- 
dation and  threats,  but  if  they  had  not  been,  the  com- 
plainants were  entitled  to  be  protected  from  the 
annoyance. ' ' 

In  the  Kemp  case,  supra,  nonunion  employees  filed  a 
bill  against  union  employees  to  restrain  the  union  and 
its  oflScers  from  calling  a  strike  of  its  members,  the 
purpose  of  the  injunction  being  to  prevent  the  union 
employees  of  the  street  railway  company  from  quit- 
ting their  employment  in  accordance  with  a  vote  previ- 
ously taken  by  them.  The  injunction  was  denied  for 
the  reason  as  stated  by  Mr.  Justice  Carter  (p.  252) 
that  it  would  be,  * '  in  effect,  to  compel  them  to  continue 
in  their  employer 's  service  unwillingly. ' ' 

In  Iron  Holders'  Union  v.  Allis-Chalmers  Co.,  supra, 
the  defendants  were  enjoined,  **from  congregating 
upon  or  about  the  company's  premises  or  the  side- 
walk, streets,  alleys  or  approaches  adjoining  or  adja- 
cent to  or  leading  to  said  premises,  and  from  picketing 
the  said  complainant 's  places  of  business  or  the  homes 
or  boarding  houses  or  residences  of  the  said  complain- 
ant's employees."  In  passing  on  this  provision  of  the 
decree.  Judge  Baker,  speaking  for  the  United  States 
Court  of  Appeals,  said  (p.  51) :  **  With  respect  to  pick- 
eting as  well  as  persuasion,  we  think  the  decree  went 
beyond  the  line.  The  right  to  persuade  new  men  to 
quit  or  decline  employment  is  of  little  worth  unless  the 
strikers  may  ascertain  who  are  the  men  that  their  late 
employer  has  persuaded  or  is  attempting  to  persuade  to 
accept  employment.  Under  the  name  of  persuasion, 
duress  may  be  used;  but  it  is  duress,  not  persua- 
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sion,  that  should  be  restrained  and  punished.  In  the 
gniise  of  picketing,  strikers  may  obstruct  and  annoy  the 
new  men,  and  by  insult  and  menacing  attitude  intimi- 
date them  as  effectually  as  by  physical  assault.  But 
from  the  evidence  it  can  always  be  determined  whether 
the  efforts  of  the  pickets  are  limited  to  getting  into 
communication  with  the  new  men  for  the  purpose  of 
presenting  arguments  and  appeals  to  their  free  judg- 
ments. Prohibitions  of  persuasion  and  picketing,  as 
such,  should  not  be  included  in  the  decree.'' 

Cases  from  other  jurisdictions  have  been  cited  which 
hold  that  peaceful  picketing  is  not  unlawful,  but  so 
far  as  we  have  been  able  to  ascertain,  the  law  in  this 
State  in  reference  to  picketing  as  announced  in  the 
Barnes  case,  supra,  has  not  been  changed.  The  evi- 
dence shows  that  the  pickets  in  patrolling  the  street 
stated  that  there  was  a  strike  on  at  Henrici's.  A 
strike  is  defined  to  be:  *'A  combined  effort  by  work- 
men to  obtain  higher  wages  or  other  concessions  from 
their  employers,  by  stopping  work  at  a  preconcerted 
time. ' '  {Bouvier's  Law  Diet. )  *  *  The  act  of  a  body  of 
workmen  employed  by  the  same  master,  in  stopping 
work  all  together  at  a  prearranged  time,  and  refusing 
to  continue  until  higher  wages,  or  shorter  time,  or  some 
other  concession  is  granted.''  (Black's  Law  Diet.) 
'*A  concerted  or  general  quitting  of  work  by  a  body  of 
men  or  women  for  the  purpose  of  coercing  their  em- 
ployer in  some  way,  as  when  higher  wages  or  shorter 
hours  are  demanded,  or  a  reduction  of  wages  is  re- 
sisted; a  general  refusal  to  work  as  a  coercive  meas- 
ure." {Century  Diet.)  In  the  case  at  bar,  we  are 
clearly  of  the  opinion  that  there  was  no  strike  as  a 
matter  of  fact.  So  far  as  the  evidence  shows,  none  of 
the  complainant's  employees  had  made  any  complaint 
(before  the  resolution  was  passed  by  the  unions  call- 
ing the  strike)  as  to  the  amount  of  wages,  number  of 
hours  worked,  or  any  other  matter,  nor  did  any  of  the 
waitresses  quit  their  employment  on  account  of  the 
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calling  of  the  strike;  and  made  no  complaint  at  any 
time  and,  therefore,  the  statements  as  made  by  the 
pickets,  "There  is  a  strike  on  at  Henrici's,^'  *'We  want 
$8  for  six  days*  work,"  '* Don't  eat  nnder  police  pro- 
tection,*' were  not  justified  by  the  facts,  and  these, 
together  with  the  patrolling,  constituted  picketing 
which  tended  unlawfully  to  interfere  with  complain- 
ant's business  and  was  therefore  properly  enjoined. 

Counsel  for  both  parties  contend  that  the  decree  is 
ambiguous,  in  that  the  rights  of  the  parties  are  not 
clearly  defined.  The  decree  enjoins  picketing  and  pa- 
trolling the  complainant's  place  of  business  and  then 
qualifies  the  same  by  the  following  language :  '  *  In  such 
a  manner  as  to  intimidate,  threaten  or  coerce  any  per- 
son or  persons  from  entering  or  who  may  desire  to  en- 
ter said  premises  for  the  purpose  of  patronizing  the 
Complainant,  or  for  any  lawful  purpose  whatsoever." 
In  this  qualification  the  court  erred.  We  are  of  the 
opinion  that  under  the  facts  in  this  case,  the  manner 
of  picketing  as  shown  by  the  evidence  was  not  justified 
and  should  be  enjoined.  The  decree  will,  therefore,  be 
modified  by  striking  therefrom  the  following  words: 
'  *  In  such  a  manner  as  to  intimidate,  threaten  or  coerce 
any  person  or  persons  from  entering  or  who  may  desire 
to  enter  said  premises  for  the  purpose  of  patronizing 
the  Complainant,  or  for  any  lawful  purpose  what- 
soever," and  as  so  modified  the  decree  of  the  Circuit 
Court  is  aflSrmed. 

Decree  modified  and  affirmed. 

Me.  Justice  Goodwin  concurring  in  part  and  dissent- 
ing in  part. 

Unfortunately,  I  feel  constrained  to  dissent  from  the 
conclusions  of  the  court  in  this  case,  so  far  as  they 
result  in  a  modification  of  the  decree  entered  in  the 
Circuit  Court.  Upon  the  disputed  questions  of  fact 
I  must,  of  course,  concur  in  holding  that  as  the  learned 
chancellors  saw  and  heard  the  witnesses,  and  as  their 
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findings  in  regard  to  the  facts  can  in  no  way  be  said 
to  be  clearly  against  the  weight  of  the  evidence,  they 
are  binding  on  this  court. 

Upon  the  question  as  to  whether  picketing  or  patrol- 
ling is  ever  lawful,  however,  I  am  persuaded  that  the 
reasoning  of  the  distinguished  jurist  in  Iron  Holders' 
Union  v.  'Allis-Chalmers  Co.,  discussed  in  the  opinion 
of  the  court,  is  correct.  Certainly  picketing,  as  ap- 
plied to  a  labor  controversy,  has  no  definite  and  pre- 
cise meaning;  consequently  judges  differ  in  regard  to 
the  question  of  whether  picketing  is  absolutely  and  un- 
qualifiedly unlawful,  to  just  the  extent  to  which  they 
differ  as  to  the  meaning  of  the  term.  There  does  not 
appear  to  be  a  difference  in  regard  to  any  substantive 
principle  of  law  expressed  in  the  opinions  in  the 
Barnes  case,  svpra,  and  in  the  case  of  Iron  Hold- 
ers' Union  v,  Allis-ChcUmers  Co.,  supra,  but  rather  a 
difference  in  regard  to  the  meaning  of  a  term  employed 
in  the  respective  decrees.  Both  emphatically  agree 
that  the  stationing  of  men  for  purposes  of  violence  and 
intimidation  should  be  enjoined ;  in  the  first,  the  posi- 
tion is  taken  that  the  term  **  picketing '*  necessarily 
includes  an  intention  to  intimidate ;  in  the  second  it  is 
held  that  it  does  not.  While  it  seems  preferable  to 
avoid  the  use  of  a  term  of  such  inexactness,  the  decree 
does,  nevertheless,  by  the  addition  of  the  qualifying 
words  (which  are  rejected  by  the  majority  of  this 
court)  give  it  the  definiteness  and  exactness  of  expres- 
sion which,  in  my  opinion,  the  law  requires.  The 
criticism  of  the  decree  urged  by  both  sides  on  account 
of  the  general  language  employed,  however,  appears  to 
be  not  without  some  justification.  In  view  of  the  vol- 
ume of  evidence  taken,  it  would  seem  that  it  was  i)os- 
sible  for  the  chancellors  to  define  and  describe  with 
great  particularity  the  exact  character  of  the  acts  to 
be  enjoined.  This  was  a  matter  of  perhaps  greater  im- 
portance to  the  defendants  than  to  the  complainant. 

It  appears,  nevertheless,  that  the  language  used  was 
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suflSciently  clear  to  inform  the  defendants  in  the  pres- 
ent instance,  at  least,  of  what  was  prohibited,  and  that 
did  not  go  beyond  what  was  justified  by  the  findings  of 
fact  which,  as  we  have  already  indicated,  we  are  not  at 
liberty,  under  the  law,  to  disregard.  So  far  as  com- 
plainant is  concerned,  on  the  other  hand,  the  decree 
gave  it  a  full  measure  of  protection  against  unlawful 
interference  with  its  business,  which  was  all  that  it 
was  entitled  to.  It  had  no  right  to  have  that  protec- 
tion expressed  in  any  particular  phraseology.  For 
these  reasons  I  believe  that  the  decree  should  be 
affirmed  without  modification. 


Aaron  Anderson^  Defendant  in  Error,  y.  H.  A.  Beiter, 
trading  as  H.  A.  Beiter  &  Company,  Plaintiff  in 
Error. 

Gen.  No.  21,049.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Eduund  K. 
Jabegki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.    Affirmed.    Opinion  filed  April  12,  1916. 

Statement  of  the  Case. 

Action  by  Aaron  Anderson,  plaintiff,  against  H.  A. 
Beiter,  trading  as  H.  A.  Beiter  &  Company,  defendant, 
to  recover  commissions  on  the  sale  of  real  estate. 

The  case  was  tried  before  the  court  without  a  jury, 
and  to  reverse  a  judgment  for  $92.50  in  favor  of  the 
plaintiff,  the  defendant  prosecutes  this  writ  of  error. 

The  defendant  is  a  real  estate  broker,  and  as  such 
sold  certain  real  estate  on  behalf  of  the  plaintiff.  Of 
the  purchase  price,  $200  was  paid  to  the  defendant  by 
the  purchaser,  which  the  defendant  claimed  as  his  com- 
mission.   Plaintiff    contended    that    the    defendant's 
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commission  was  to  be  two  and  one-half  per  cent,  of  the 
selling  price,  or  $107.50,  and  therefore  $92.50  of  the 
amount  paid  to  the  defendant  belonged  to  the  plaintiff. 
The  evidence  tended  to  show  that  the  plaintiff  called  at 
the  defendant's  office  June  2,  1914,  in  reference  to  the 
sale  of  the  real  estate.  The  defendant  and  his  sales- 
man Karrer  were  present.  The  amount  of  commission 
which  the  defendant  was  to  charge  was  discussed. 

The  plaintiff  testified  that  the  defendant  said  his 
commission  would  be  $200 ;  that  the  plaintiff  said  this 
was  too  much,  and  that  he  would  only  pay  $100 ;  that 
the  defendant  said  that  $100  was  not  even  two  and 
one-half  per  cent. ;  that  thereupon  plaintiff  said  if  de- 
fendant would  not  take  two  and  one-half  per  cent,  he 
(plaintiff)  would  not  sign  the  contract ;  that  the  defend- 
ant said,  **  Well,  I  guess  we  will  have  to  take  that,*'  and 
that  then  the  plaintiff  signed  the  contract  for  the  sale 
of  the  property  for  $4,300;  that  later  the  deal  was 
closed  at  Kransz's  office,  and  that  he  then  asked  the  de- 
fendant where  the  $200  deposit  was,  and  the  defendant 
stated  that  Mr.  Karrer  had  it ;  that  on  the  afternoon  of 
the  same  day  plaintiff  went  to  the  defendant's  office 
and  met  Mr.  Karrer  and  asked  him  for  the  difference 
between  $200  and  two  and  one-half  per  cent,  of  the  sell- 
ing price,  which  was  refused  on  the  ground  that  the 
commission  agreed  upon  was  $200. 

The  defendant  and  his  salesman  both  testified  that  a 
few  weeks  prior  to  the  time  in  question,  they  had  sold 
for  the  plaintiff  a  flat  building;  that  the  plaintiff  re- 
ceived as  part  of  the  consideration  for  said  flat  build- 
ing the  piece  of  real  estate  above  referred  to ;  that  in 
that  deal  the  defendant  wanted  $400  commission,  which 
the  plaintiff  refused  to  pay,  but  finally  agreed  to  pay 
$300,  and  further  stated  that  if  the  defendant  sold  the 
real  estate  mentioned  in  the  contract  above  referred  to 
he  would  pay  $200  commission ;  that  in  that  transaction 
the  plaintiff  signed  a  written  agreement  to  pay  the  de- 
fendant $300;  that  on  June  2nd,  when  the  plaintiff 
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called  at  the  defendant's  office,  he  asked  what  commis' 
sion  the  defendant  was  to  charge  and  was  informed 
that  it  would  be  $200  as  the  plaintiff  had  theretofore 
agreed;  that  the  plaintiff  said  he  would  not  pay  that 
amount;  that  he  first  said  he  would  pay  $80,  then  $100, 
and  then  two  and  one-hajf  per  cent,  of  the  selling  price ; 
that  thereupon  the  defendant  stated  that  he  would  sell 
to  the  prospective  purchaser  a  piece  of  property  owned 
by  another  person  in  lieu  of  the  plaintiff's  property; 
that  the  plaintiff  then  said,  ''Well,  all  right,  draw  up 
the  contract,  and  I  will  pay  the  $200 ; ' '  that  the  defend- 
ant then  drew  up  the  contract  which  was  signed.  The 
amount  of  the  commission,  however,  was  not  written  in 
the  contract.  Defendant  further  testified  that  after 
the  deal  was  closed  at  Kransz's  office,  plaintiff  said, 
''Don't  I  get  any  of  that  $200";  and  defendant  said, 
"Mr.  Karrer  has  that,  I  haven't";  that  on  the  after- 
noon of  the  same  day,  plaintiff  called  at  defendant's 
office  and  there  met  Mr.  Karrer  and  demanded  the 
$92.50,  which  was  refused. 

Caswell  &  Healy,  for  plaintiff  in  error. 

Harry  Brown,  for  defendant  in  error. 

Mb.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Bbokibs,  i  88* — when  evidence  sufficient  to  support  verdict  in 
action  for  commisaions.  Evidence  In  action  by  real  estate  broker  for 
oommisslons  examined  and  held  to  support  the  verdict. 

•Sm  nilnoU  MotM  DtffMt,  VoU.  XI  to  XV.  and  CvaiiliillT*  QnaHrnHj,  mmm 
tople  and  ■actlttii  namber. 
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Edward  A.  Olende,  Plaintiff  in  Error,  t.  H.  Spraner, 
trading  as  Wieker  Park  Oarage,  Defendant  in 
Error. 

Oen.  No.  21,061.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J.  Sulli- 
van, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  April  12,  1916. 

Statement  of  the  Case. 

Action  of  fourth  class  in  Municipal  Court  of  Chicago 
by  Edward  A.  Glende,  plaintiff,  against  M.  Spraner, 
trading  as  Wicker  Park  Garage,  defendant,  to  recover 
damages  for  the  loss  of  a  motorcycle  valued  at  $225. 
The  case  was  tried  before  the  court  without  a  jury,  and 
the  issues  were  found  against  the  plaintiff,  a  judgment 
was  entered  against  the  plaintiff  for  costs,  to  reverse 
which  he  prosecutes  this  writ  of  error. 

The  evidence  showed  that  the  defendant  was  the 
owner  and  proprietor  of  the  Wicker  Park  Garage. 
The  plaintiff  was  the  owner  of  the  motorcycle  involved 
in  this  case.  On  the  afternoon  of  May  31,  1914,  plain- 
tiff and  another  were  riding  said  motorcycle  and,  as 
they  were  nearing  defendant's  garage,  the  drive  chain 
of  the  motorcycle  broke,  and  plaintiff  then  pushed  the 
motorcycle  into  defendant 's  garage  to  repair  the  chain. 
He  worked  for  some  time  but  was  imable  to  fix  the 
chain,  and,  a  storm  having  arisen  in  the  meantime, 
plaintiff  decided  to  leave  the  motorcycle  in  the  garage 
over  night,  which  he  did  with  the  permission  of  the 
defendant.  The  plaintiff  stated  that  he  would  call  for 
it  the  next  day.  Some  time  during  the  next  day,  a  man 
called  at  defendant's  garage  and  presented  a  written 
order  signed  by  the  plaintiff  directing  the  defendant 
to  **give  this  gentleman  permission  to  itbpect"  the 
motorcycle.  Defendant  complied  with  plaintiff's  direc- 
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tions,  and  while  the  man  was  inspecting  the  motor- 
cycle he  mounted  it  and  rode  away.  Plaintiff  arrived 
at  the  garage  immediately  after  the  man  had  gone  and 
demanded  the  motorcycle.  He  was  told  that  the  motor- 
cycle had  been  delivered  to  the  man  who  presented 
plaintiff's  written  order;  that  he  had  just  left  with  it, 
and  would  probably  be  back  in  a  few  minutes.  Plain- 
tiff waited  around  the  garage  for  a  while,  but  the  man 
did  not  return,  and  plaintiff  was  never  able  to  recover 
possession  of  his  motorcycle. 

The  plaintiff  contended  that  there  was  an  express 
contract  by  which  he  agreed  to  pay  the  defendant  fifty 
cents  for  keeping  the  motorcycle  over  night,  and  that 
therefore  the  defendant  was  a  bailee  for  hire.  The 
defendant  denied  that  there  was  any  such  agreement, 
and  contended  that  he  permitted  the  plaintiff  to  leave 
the  machine  as  an  accommodation  aiid  that  he  was  a 
mere  gratuitous  bailee. 

Henby  J.  Krameb,  for  plaintiff  in  error. 

Jacob  C.  Le  Bosky,  for  defendant  in  error. 

Mb.  Justice  O'Connob  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Automobiles  and  gabaobs,  S  5* — when  evidence  sufficient  to 
show  keeper  of  garage  gratuitous  bailee.  In  an  action  against  the 
proprietor  of  a  garage  for  the  loss  of  a  motorcycle,  evidence  exam- 
ined and  held  sufficient  to  sustain  a  finding  that  defendant  was  a 
gratuitous  bailee. 

2.  Automobiles  and  gabaoes  f  6* — when  garage  keeper  storing 
vehicle  liable  as  gratuitous  bailee.  The  keeper  of  a  garage  who 
stores  a  vehicle  over  night  to  accommodate  its  owner  and  without 
agreement  as  to  compensation  is  a  mere  gratuitous  bailee  and  is 
liable  for  gross  negligence  only,  or  a  want  of  slight  care  or  diligence. 

•See  nUnols  Notes  Digest,  Vols.  XI  to  XV,  mod  Cnmiilallve  Ooarterly,  muiio 
topic  Mid  eectton  namber. 
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3.  Automobiles  and  gabageb,  i  6* — when  garage  keeper  exercis- 
ing  ordinary  care  not  liable  for  loss  of  stored  vehicle.  A  garage 
keeper  who,  for  compensation,  stores  a  vehicle  for  the  owner  is  not 
liable  for  its  loss  by  theft,  if  he  exercised  ordinary  care  to  prevent 
it 

4.  Bailment,  |  27* — when  hurden  of  proof  on  bailee  and  when 
on  bailor  in  action  for  loss  of  bailment.  In  an  action  by  a  bailor 
against  a  bailee  to  recover  damages  for  the  loss  of  the  bailment, 
where  plaintiff  shows  the  delivery  of  the  bailment  to  defendant  and 
the  failure  of  defendant  to  make  redelivery,  the  burden  is  on  de< 
fendant  to  show  the  exercise  of  the  degree  of  care  required  by  the 
nature  of  the  bailment;  but  where  it  appears  that  the  bailment  was 
lost,  stolen  or  destroyed  by  fire,  the  burden  of  proving  negligence  is 
on  the  plaintiff. 

5.  Automobiles  and  oabaoes,  S  5* — when  garage  keeper  not  liable 
for  theft  of  motorcycle.  ^  In  an  action  against  a  garage  keeper  to 
recover  for  the  loss  of  plaintiff's  motorcycle,  where  the  evidence 
shows  that  plaintiff  had  left  the  machine  in  defendant's  garage  over 
night,  that  he  had  advertised  it  for  sale  and  had  so  informed  de- 
fendant, also  informing  the  latter  that  the  machine  could  not  be 
operated  until  repairs  were  made,  and  had  left  his  name  and  address 
with  defendant  and  had  requested  the  latter  to  permit  any  one  to 
inspect  the  machine  whom  he  might  send  around,  defendant  is  not 
liable  for  the  theft  of  the  machine  by  one  who  presented  a  written 
permit  from  plaintiff  to  inspect  and,  under  the  pretext  of  inspecting 
it,  stole  it,  riding  it  away. 

•See  nUnols  Motet  DIsett,  YoU.  XI  to  XV,  and  CnmiilatlTe  Qiutfterlj,  sune 
tople  Mid  Motion  number. 
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Osear  Metz  and  Bertha  Metz,  Appellees,  t.  Oscar  Brod- 
fuehrer and  Henrietta  Neirton,  Appellants. 

Oen.  No.  22,132.    (Not  to  be  reported  in  full.) 

Interlocutory  appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jebsb  a.  Baldwin,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court.    AfBrmed.    Opinion  filed  April  12,  1916. 

Statement  of  the  Case. 

Bill  by  Oscar  Metz  and  Bertha  Metz,  complainants, 
against  Oscar  Brodfuehrer  and  Henrietta  Newton,  de- 
fendants, to  remove  clouds  and  for  an  accounting. 
From  an  order  denying  a  motion  to  dissolve  a  pre- 
liminary injunction,  heard  on  the  face  of  the  verified 
amended  bill,  defendants  appeal. 

The  bill  alleged  that  complainants,  on  January  8, 
1913,  purchased  property  known  as  2161  Leland  ave- 
nue, Chicago,  and  paid  for  the  same ;  that  the  property 
is  improved  with  a  two-story  brick  building;  that  the 
complainant,  Oscar  Metz,  in  1907,  employed  the  de- 
fendant, Oscar  Brodfuehrer,  as  his  agent  to  look  after 
some  real  estate  matters ;  that  the  complainants  from 
time  to  time  purchased  different  parcels  of  real  estate 
and  were  represented  in  said  transactions  by  said 
Brodfuehrer;  that  the  latter  continued  to  act  in  said 
capacity  from  1907  until  the  filing  of  the  bill  in  this 
case;  that  since  the  purchase  of  the  Leland  avenue 
property  the  same  has  been  occupied  by  tenants ;  that 
the  defendant  Brodfuehrer  as  agent  for  the  complain- 
ants has  collected  the  rents  from  such  tenants;  that 
the  defendants  conspired  to  cheat  and  defraud  the 
complainants  out  of  said  property  and  in  furtherance 
of  said  conspiracy,  on  or  about  the  11th  day  of  Sep- 
tember, 1913,  forged  the  complainants'  names  to  a 
trust  deed  to  said  premises,  purporting  to  secure  an 
indebtedness  of  $1,000;  that  the  said  trust  deed  is  a 


588  Appellate  Courts  of  Illinois.    . 

Metz  et  al.  v.  Brodfuehrer  et  al.,  198  111.  App.  587. 

forgery  and  should  be  removed  as  a  cloud ;  that  after- 
wards, on  or  about  April  25,  1914,  the  defendants  in 
furtherance  of  said  conspiracy  to  cheat  and  defraud 
the  complainants  out  of  said  property  forged  the  com- 
plainants'  names  to  a  warranty  deed  conveying  the 
Leland  avenue  property;  that  said  deed  was  filed  for 
record  in  the  recorder's  oflSce,  Cook  county,  Illinois, 
on  August  10,  1915 ;  that  the  recorder  of  Cook  county 
is  about  to  deliver  said  warranty  deed  to  the  defend- 
ants; that  the  only  way  that  complainants  can  show 
that  said  warranty  deed  is  a  forgery  is  by  producing 
the  original  in  court ;  that  from  1907  to  the  time  of  the 
filing  of  the  bill  the  defendant  Brodfuehrer  collected 
xents  for  the  complainants  derived  from  several  differ- 
ent parcels  of  real  estate  in  Chicago  and  has  failed  to 
properly  account  for  the  same.  The  bill  prays  for  an 
accounting;  that  the  trust  deed  and  warranty  deed  be 
removed  as  clouds ;  that  the  recorder  be  enjoined  from 
delivering  the  warranty  deed,  and  that  the  defendants 
be  enjoined  from  attempting  to  exercise  any  acts  of 
ownership  over  the  property,  etc.,  and  for  general  re- 
lief. 

The  defendants  contended  that  this  being  a  bill 
to  remove  clouds,  and  the  premises  in  question  being 
improved,  an  allegation  that  the  complainants  are  in 
possession  was  essential,  and  that  the  bill  as  amended 
contained  no  such  allegation,  and  was  therefore  fatally 
defective. 

They  also  contended  that  to  warrant  an  injunction 
on  the  face  of  a  bill  it  must  be  verified,  and  that  the 
verification  to  the  amendments  to  the  bill  was  insuffi- 
cient. The  affidavit  was  as  follows :  * '  Oscar  Metz  be- 
ing sworn  states  upon  oath  he  has  heard  read  the  above 
and  foregoing  amendment  and  knows  the  contents 
thereof  and  that  the  statements  therein  made  by  him 
and  complainants  are  true  and  he  subscribed  his  name 
to  the  same.'*  The  abjections  urged  to  this  were  that 
this  affidavit  which  appeared  at  the  foot  of  the  docu- 
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ment,  consisting  of  eleven  different  amendments  to  the 
bill,  referred  to  but  one  amendment,  and  therefore  it 
was  impossible  to  determine  to  which  amendment  affi- 
ant referred;  that  the  word  * ^ statements "  as  used  in 
the  affidavit  was  ambiguous  and  that  no  distinction  was 
made  between  matters  stated  positively  and  those  upon 
information  and  b^elief. 

Roman  Qt,  Lewis,  for  appellants. 

A,  L.  Williams,  for  appellees. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  Injunction,  f  269* — when  motion  to  dissolve  treated  as  de- 
murrer. When  a  motion  to  dissolve  a  preliminary  injunction  comes 
on  for  hearing  on  the  face  of  a  verified  amended  bill,  it  must  be 
treated  as  a  demurrer  to  the  amended  bill  and  the  case  decided  upon 
the  face  of  the  same. 

2.  EiQUTTY,  f  242* — what  proper  practice  on  filing  amendments  to 
hill.  Where,  after  a  bill  is  filed,  complainants,  by  leave  of  court, 
make  a  number  of  amendments,  the  better  practice  Is  to*  require  that 
an  enEXOssed  bill  be  filed. 

3.  Quieting  title,  §  61* — when  allegation  of  possession  essentiaH 
in  hill.  On  a  bill  to  remove  clouds,  where  the  premises  are  Improved, 
an  allegation  that  plaintifFs  are  iix  possession  is  essential. 

4.  Quieting  title,  f  61* — when  allegation  (ts  to  possession  sufft- 
dent.  On  a  bill  to  remove  clouds,  allegations  of  bill  examined  and 
held  to  aver  that  complainants  were  in  possession. 

5.  Equity,  §  271* — when  verification  of  am^endment  to  hill  sufft- 
dent.  An  affidavit  to  the  amendments  to  a  bill  to  remove  clouds 
affixed  at  the  foot  of  the  single  document  containing  the  amend- 
ments, which  recites  that  one  of  the  complainants  "being  sworn 
states  upon  oath  he  has  read  the  above  and  foregoing  amendment 
and  knows  the  contents  thereof  and  that  the  statements  therein 
made  by  him  and  complainants  are  true  and  he  subscribed  his  name 
to  the  same,"  is  sufficient 

6.  Quieting  title,  f  75* — when  order  impounding  rents  with 
clerk  of  court  not  equivalent  to  appointment  of  recdver.    On  a  bill 

•See  DllnotB  Notes  DiKest.  Vols.  XI  to  XV.  and  Camolatlve  Quarterly,  sam^ 
topic  and  Mctlon  number. 
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to  remove  a  cloud,  where  the  allegatloiiB  of  ownership  in  fee  of  the 
property  by  complainants  and  that  they  are  entitled  to  the  rent 
therefrom  are  on  the  record  admitted  to  he  true,  an  ordw  impound- 
ing the  rents  with  the  clerk  of  the  court  until  the  final  disposition 
of  the  cause  is  not  equivalent  to  the  appointment  oi  a  receiver,  r^ 
quiring  complainants  to  give  bond. 

7.  QuimNG  TTTLE,  {  75* — when  order  impounding  renU  with 
clerk  not  injurious  to  defendant.  On  a  bill  to  remove  cloads,  where 
the  bill  avers  that  complainants  are  owners  in  fee  simple  of  the 
property;  that  they  are  in  possession  and  entitled  to  the  rents  de- 
rived from  the  same,  and  on  the  record  such  allegations  are  admitted 
to  be  true,  no  injury  is  done  defendants  by  an  order  impounding 
the  rents  with  the  clerk  of  the  court  until  the  final  disposition  of 
the  cause,  especially  where  no  objection  was  made  to  the  impounding 
of  the  rents. 


S.  D.  Childs  &  Company,  Appellee,  t.  City  of  Chicago, 

Appellant. 

Oen.  No.  22,381. 

1.  BSminent  domain,  I  42* — when  structure  for  use  in  connection 
with  municipal  l)ridge  not  additional  servitude.  A  power  plant 
placed  by  a  city  in  a  pit  In  the  street  for  the  purpose  of  operating  a 
bascule  or  "jack-knife"  bridge  over  a  navigable  river  is  not  an  ad- 
ditional servitude,  but  essentially  a  part  of  the  bridge. 

2.  Eminent  domain,  f  51* — when  payment  of  compensation  not 
condition  precedent  to  exercise  of  power.  Even  though  it  is  a4mit- 
ted  that  a  proposed  structure  and  change  of  grade  in  a  street  in 
connection  with  the  erection  of  a  municipal  bridge  over  a  navigable 
river  will  damage  adjoining  property,  the  ascertainment  and  pay- 
ment of  such  damages  is  not  a  condition  precedent  where  no  part 
of  the  property  is  taken,  irrespective  of  the  hardship  which  may  be 
entailed  thereby. 

3.  Eminent  domain,  S  40* — when  remedy  of  owner  of  damaged 
property  an  action  at  law.  The  remedy  of  one  whose  property  suf- 
fers consequential  damage  by  a  public  improvement  in  a  street  is 
by  an  action  at  law. 

4.  Municipal  cobporations,  |  874* — when  existence  of  street  suf- 

•8«e  niinoia  Notes  Direst,  Vol*.  XI  to  XV,  and  ComvlatlTe  Qiwiierljr,  mmm 
tople  and  aoctlon  nnmber. 
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ficiently  $hovm.  On  a  bill  to  enjoin  the  erection  of  structures  In  a 
street  In  connection  with  a  bridge  over  a  navigable  river,  the  exist- 
ence of  a  public  street  held  sufficiently  shown. 

6.  MumcxPAL  cx>BPORA.TioNS,  §  883* — When  erection  of  bridge  con- 
nectinff  parts  of  street  enjoined.  On  a  bill  by  a  property  owner  to 
enjoin  a  municipality  from  erecting  a  bridge  and  approach  over  a 
navigable  river  and  connecting  parts  of  a  street,  which  Is  to  be 
built  In  part  on  complainant's  property,  defendant  will  be  enjoined 
from  erecting  such  structures  until  It  has  obtained  the  right  to 
do  so  by  condemnation  or  otherwise. 

Additional  Opinion  on  Petition  fob  Rbheabino. 

Municipal  oobpobations,  S  883* — when  access  to  property  not  de- 
stroyed by  proposed  improvement.  Evidence  on  bill  to  enjoin  erec- 
tion of  bridge  by  city,  examined  and  held  to  show  that  the  proposed 
improvement  would  not  cut  off  all  access  to  or  egress  from  complain- 
ant's property. 

Interlocutory  appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Denis  E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court.  Reversed  and  remanded  with  directions.  Opinion 
filed  April  12,  1916.  Rehearing  denied  and  additional  opinion  filed 
May  17,  1916. 

Samuel  A.  Ettblson,  for  appellant;  Antok  T. 
Zeman  and  Chesteb  E.  Cleveland,  of  counsel. 

Edmund  S.  Cummings  and  Lee  D.  Mathias,  for  ap- 
pellee. .     - 

Mb.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  an  interlocutory  order  enjoin- 
ing the  defendant,  City  of  Chicago,  from  proceeding 
with  the  construction  of  a  bridge  across  the'  Chicago 
River  at  Monroe  street,  until  the  damages  have  been 
ascertained  and  compensation  paid.  The  parties  will 
hereafter  be  designated  complainant  and  defendant  as 
in  the  court  below. 

The  cause  was  heard  upon  the  verified  bill  supported 
by  affidavits  and  the  verified  answer  supported  by  affi- 
davits. Monroe  street  extends  east  and  west  in  the 
1..    ■  — ■■■'■■       ■  ■        '  ■    I.I  ■  I    ■  I.  .  ■  , 

•8«e  nilnoU  Notes  DlffMt,  Vols.  XI  to  XV,  and  CamulatlTo  Qoartorly,  «ame 
tople  and  Mctlon  nnmber. 
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City  of  Chicago  and  exists  by  virtue  of  a  common-law 
dedication.  It  was  dedicated  and  laid  out  about 
seventy-five  years  ago  and  has  continuously,  since  that 
time,  been  a  public  street.  It  is  intersected  by  the  Chi- 
cago River,  which  is  a  navigable  stream.  The  de- 
fendant city  has  made  plans  and  let  the  contract  for 
building  a  bridge  across  the  river  on  said  street.  The 
complainant  is  the  owner  of  a  leasehold  estate,  which  ex- 
pires April  30,  1919,  in  the  property  abutting  on  the 
north  side  of  Monroe  street  and  adjacent  to  the  river. 
The  property  faces  one  hundred  feet  on  Monroe  street 
and  ninety-nine  feet  on  the  river,  and  is  improved  by 
an  eight-story  mill  constructed  building,  built  of  brick 
and  stone.  A  dock  eight  feet  in  width  extends  along 
the  river.  As  constructed,  the  building  is  adapted  to 
the  established  grade  of  Monroe  street.  The  only  en- 
trance to  the  building  is  from  Monroe  street  at  the 
southwest  comer  of  the  same.  The  elevators  and 
stairways  are  likewise  located  in  the  southwest  comer. 
The  building  is  used  by  complainant  and  its  subtenants 
for  manufacturing  purposes,  and  has  been  so  used  since 
it  was  built,  May  1,  1904.  The  only  means  of  ingress 
to  and  egress  from  the  several  floors  of  the  build- 
ing is  by  the  elevators  and  stairways.  In  the  construc- 
tion of  the  bridge,  the  city  is  about  to  raise  the  grade  of 
Monroe  street  abutting  complainant's  premises  four- 
teen feet  on  the  west  and  eleven  feet  on  the  east 
line  of  the  same.  The  bridge  to  be  constructed  is  of 
the  jack-knife  or  bascule  kind.  For  the  purpose  of 
operating  and  maintaining  the  bridge,  the  city  is 
about  to  build  in  the  street  a  concrete  pit  thirty-five 
feet  in  depth,  abutting  the  west  forty  feet  of  complain- 
ant's premises,  and  extending  practically  the  entire 
width  of  the  street.  The  city  intends  to  install  and 
maintain  in  the  pit  motors,  machinery  and  other  de- 
vices to  operate  and  control  the  bridge.  The  plans 
provide  that  when  the  bridge  is  complete,  steel  arms  'or 
girders  will  extend  twelve  feet  above  the  surface  of  the 
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street  at  the  curb,  abutting  the  west  forty  feet  of  com- 
plainant's premises  when  the  bridge  is  closed,  and 
when  it  is  opened,  the  arms  or  girders  of  the  bridge 
move  in  the  pit  and  extend  upwards  perpendicularly 
in  front  of  complainant's  property  to  a  height  of  about 
eighty  feet,  and  cut  off  all  access  to  or  egress  from 
the  west  forty  feet  of  the  premises. 

The  complainant  contends  that  the  fee  of  the  street 
being  in  the  abutting  property  owners,  the  city  has  no 
right  to  put  an  additional  burden  upon  the  fee,  with- 
out first  obtaining  the  right  to  do  so  and  paying  com- 
pensation therefor ;  and  that  the  city  has  not  obtained 
such  right.  The  argument  is  that  the  additional  bur- 
den on  the  fee  of  the  street  is  not  by  reason  of  the 
construction  of  the  approach  to  the  bridge,  but  by  the 
construction  of  the  pit  in  the  street  and  the  power  plant 
in  the  pit;  that  the  only  right  the  city  has  in  Monroe 
street  is  the  easement  to  use  the  street  for  the  pur- 
pose of  travel  along  the  street  and  of  access  to  the  ad- 
joining property ;  that  both  the  construction  of  the  pit 
and  the  power  plant '  *  relate  to  the  prevention  of  travel 
upon  the  street,"  and  that,  therefore,  the  pit  and 
the  power  plant  constitute  an  additional  burden  upon 
the  fee.  It  is  conceded  that  if  the  construction  of  the 
bridge  as  proposed  constitutes  an  additional  burden 
upon  the  fee  in  the  street,  and  the  city  has  not  obtained 
the  right  to  do  so  from  the  abutting  property  owners 
by  condemnation  or  otherwise,  it  has  no  right  to  con- 
struct the  bridge ;  but  it  is  contended  that  the  digging 
of  the  pit  and  the  building  of  the  power  plant  therein 
does  not  constitute  such  additional  burden,  but  that 
they  are  essential  parts  of  said  bridge  and  that  when 
completed  the  bridge  wiH  facilitate  traffic  in  Monroe 
street,  for  which  purpose  the  street  was  dedicated. 
After  a  careful  consideration  of  all  the  facts  as  dis- 
closed by  the  record,  and  in  the  light  o^t  all  the  authori- 
ties, we  are  clearly  of  the  opinion  that  the  power  plant 
proposed  to  be  constructed  in  the  pit  is  as  essentially 
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a  part  of  the  bridge  as  the  plank  to  be  laid  in  the  floor 
of  said  bridge,  and  therefore  it  does  not  constitate  an 
additional  burden  upon  the  fee  in  the  street. 

The  complainant  next  contends  that  a  court  of  equity 
will  enjoin  the  damaging  of  property  until  compensa- 
tion therefor  is  determined  and  paid,  where  it  is 
admitted  that  the  property  will  be  damaged  by  the  con- 
struction of  the  improvement,  regardless  of  whether  the 
same  imposes  an  additional  burden  upon  the  fee  in  the 
street;  that  it  clearly  appears  the  complainant's  prop- 
erty will  be  damaged  by  the  change  in  grade  and  the 
construction  of  the  steel  girders ;  that  the  parties  have 
been  unable  to  agree  as  to  the  amount;  that  the  city 
should  therefore  be  compelled  to  proceed  under  the 
Eminent  Domain  Act  to  have  the  damages  ascertained 
and  that  this  is  true  where  the  fact  that  the  property 
will  be  damaged  is  admitted,  although  no  property 
will  be  physically  taken.  In  support  of  this  contention 
complainant  cites  the  cases  of  Meyer  v.  Village  of  Teu- 
topolis,  131  HI.  552,  and  McElroy  v.  Ka/nsas  City,  21 
Fed.  257. 

In  the  Meyer  case,  supra,  an  ordinance  was  passed 
by  the  village  oflScials  vacating  a  certain  portion  of  a 
street  in  the  village  in  the  manner  prescribed  by  diap- 
ter  145,  Rev.  St.  (J.  &  A.  IfH  11485, 11486).  The  viUage 
then  filed  its  petition  to  have  the  damages  to  property, 
by  reason  of  the  vacation  of  said  street,  ascertained 
and  assessed.  It  was  contended  on  behalf  of  the  prop- 
erty owners  that  the  ordinance  was  void,  as  the  street 
was  vacated  at  the  instance  of  and  for  the  benefit  of  a 
private  corporation.  The  contention  was  held  un- 
tenable. In  that  case  no  question  was  raised  as  to  the 
proper  procedure,  and  furthermore  the  village  officials 
were  proceeding  under  the  law  as  provided  in  chapter 
145,  Rev.  St.,  which  has  to  do  with  the  vacation  of 
streets. 

In  the  McElroy  case,  supra,  it  was  held,  under  a  con- 
stitutional provision  similar  to  ours,  which  provided 
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private  property  should  not  be  taken  or  damaged  for 
public  use  without  just  compensation,  that  where  pri- 
vate property  was  damaged  for  public  use  compensa- 
tion must  first  be  ascertained  and  paid,  and  this,  too, 
although  no  property  was  physically  taken. 

It  would  serve  no  useful  purpose  to  discuss  this  or 
the  other  authorities  cited  by  the  complainant  on  this 
proposition,  for  the  Supreme  Court  of  this  State  has 
many  times  passed  squarely  upon  the  question  now  un- 
der consideration,  adversely  to  complainant's  conten- 
tion. In  Parker  v.  Catholic  Bishop  of  Chicago,  146 
HI.  158,  the  court,  in  sustaining  the  dismissal  of  a 
bUl  for  injunction,  say  (p.  165) :  **  While  private  prop- 
erty cannot  be  taken  by  public  authority  for  private 
use,  it  may  be  taken  or  damaged  for  a  public  use  iipon 
payment  of  just  compensation  to  be  ascertained  by  a 
jury  in  the  mode  prescribed  by  law.  (Const.,  sec  13, 
art  2.)  It  seems  to  be  well  settled  in  this  State,  that 
where  no  part  of  the  land  or  property  of  the  complain- 
ing owner  is  physically  taken  for  or  in  making  the  pro- 
posed public  improvement,  and  the  damages  claimed 
to  result  are  therefore  consequential,  only,  this  provi- 
sion of  the  constitution  does  not  require  the  ascertain- 
ment and  payment  of  such  damages  as  a  condition 
precedent  to  the  exercise  of  the  right  or  power.  Stet- 
son V.  Chicago  and  Evanston  Railroad  Co.  75  HI.  76 ; 
Patterson  v.  Chicago,  Danville  and  Vincevmes  Railroad 
Co.  id.  588 ;  Scherts  v.  Peoria  and  Rock  Island  Railroad 
Co.  84  id.  135;  Pennsylvania  Mutual  Life  Ins.  Co.  et 
al.  V.  Heiss  et  al.,  141  id.  35. '* 

To  the  same  effect  is  County  of  Mercer  v.  Wolff,  237 
HI.  74,  where  it  is  said  (p.  76) :  **No  part  of  the  prem- 
ises of  the  cross-petitioners  was  sought  to  be  taken. 
No  direct  physical  damage  to  their  property  was  con- 
templated. The  damages  to  be  sustained,  if  any,  were 
entirely  consequential.  For  such  actual  damages, 
though  consequential  only,  as  may  be  sustained  by  an 
owner  of  abutting  land  through  the  taking  of  adjoin- 
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ing  premises  for  a  public  use  a  remedy  is  given,  and 
the  owner  may  have  his  compensation  ascertained  by 
a  jury,  as  required  by  the  constitution  in  a  common  law 
action.  But  when  no  part  of  the  land  of  an  abutting 
owner  is  taken  the  constitution  does  not  require  the 
ascertainment  and  payment  of  his  consequential  dam- 
ages before  entry  can  be  made  upon  adjoining  prop- 
erty. Damages  resulting  to  an' abutting  proprietor, 
no  part  of  whose  land  is  physically  taken,  are  not  with- 
in the  contemplation  of  the  Eminent  Domain  Act,  but 
he  is  remitted  to  his  action  at  law  for  his  damages." 

Complainant's  damages  by  reason  of  the  change  in 
the  grade  of  the  street  and  the  construction  of  the  pit 
and  power  plant  therein  being  entirely  consequential, 
it  has  its  remedy  in  an  action  at  law. 

Complainant  further  contends  that  the  court  had 
jurisdiction  to  issue  the  injunction,  in  that  the  dam- 
ages are  irreparable  and  that  there  is  no  adequate 
remedy  at  law.  It  is  conceded  that  it  will  cost  the 
complainant  at  least  $37,500  to  open  a  new  entrance 
to  the  building  and  rearrange  the  elevators  and  stair- 
ways, and  that  this  must  be  done  before  the  building 
can  be  of  any  use.  The  complainant  further  contends 
that  it  is  financially  unable  to  make  such  alterations ; 
that  it  will  be  compelled  to  pay  a  rental  of  $13,000  per 
year;  that  tenants  occupying  the  upper  floors  of  the 
building,  who  sublease  from  the  complainant,  will  move 
out ;  that  the  complainant  will  likewise  be  compelled  to 
vacate  the  premises  and  move  its  machinery;  that  the 
construction  of  said  improvement  will  interrupt  its 
business,  and  that  all  these  elements  of  damage  com- 
plainant will  be  unable  to  recover,  because  it  says  they 
are  damnum  absque  injuria.  But  the  complainant 
argues  that  if  such  damages  as  are  legally  recover- 
able are  first  ascertained  and  paid  it  will  not  be  com- 
pelled to  suffer  any  of  such  losses  because  it  will  then 
be  financially  able  to  make  all  necessary  alterations. 
The  answer  to  this  contention  is  that  the  court  can  im- 
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pose  no  condition  on  the  city  that  the  law  does  not  au- 
thorize, and  as  we  have  already  said,  the  law  does  not 
require  that  the  city  first  pay  complainant  its  damages 
before  proceeding  with  the  work. 

A  suggestion  is  made  by  the  defendant  that  Monroe 
street  does  not  exist  between  the  west  bank  of  the  Chi- 
cago Biver  and  Canal  street,  which  is  a  distance  of 
several  hundred  feet.  There  is  no  allegation  to  this 
effect  in  complainant's  bill.  The  contention  is,  how- 
ever, set  up  in  an  affidavit  in  support  of  the  bill.  Com- 
plainant has  made  no  point  of  this  in  its  brief  and  has 
but  incidentally  referred  to  it  in  its  preliminary  state- 
ment of  the  case.  The  defendant's  answer  expressly 
avers  that  Monroe  street  is  a  continuous  street  from 
Michigan  Boulevard  on  the  east  to  South  Central  ave- 
nue on  the  west,  a  distance  of  about  seven  miles.  Un- 
der the  circumstances,  we  are  of  the  opinion  that  there 
is  a  sufficient  showing  that  Monroe  street  exists  as  a 
street  throughout  its  entire  length,  including  that  por- 
tion between  the  river  and  Canal  street. 

Complainant  further  contends  that  it  clearly  appears 
from  the  record  that  the  city  intends  to  construct  a 
bridge  tender's  house  upon  its  dock;  that  the  right  to 
do  so  has  not  been  given  to  the  city  and  therefore  the 
court  properly  entered  the  order  for  injunction.  On 
the  other  hand,  the  city  contends  that  it  has  no  inten- 
tion of  constructing  the  bridge  tender's  house  until  it 
has  acquired  the  right  to  do  so  by  contract  or  condem- 
nation. 

The  city  admits  that  in  connection  with  the  bridge, 
if  it  can  procure  the  right  to  do  so  by  negotiations  or 
condemnation  proceedings,  it  desires  and  intends  ulti- 
mately to  construct  at  or  near  the  southerly  end  of  said 
dock  a  concrete  and  steel  structure,  about  twenty  feet 
in  height  and  eight  feet  in  width,  to  be  used  as  a  bridge 
house,  in  connection  with  the  operation  of  said  bridge 
when  completed;  that  the  complainant  has  not  con- 
sented to  the  erection  of  such  structure,  and  the  city 
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has  not  acquired  such  right  by  condemnation  or  other- 
wise ;  that  the  city  has  no  right  to  use  the  dock  and  has 
no  intention  of  so  doing,  unless  and  until  it  acquires 
such  right.  From  the  foregoing,  it  clearly  appears 
that  the  city  intends  to  construct  upon  the  complain- 
ant's dock  a  bridge  tender's  house;  that  it  has  not  ac- 
quired the  right  to  do  so ;  that  such  house  will  be  used 
in  connection  with  the  operation  of  such  bridge;  that 
the  bridge  cannot  be  operated  without  it,  and  that  it 
is  an  indispensable  part  of  the  bridge.  The  city  is 
authorized  to  change  the  grade  in  Monroe  street  in 
front  of  complainant's  premises  and  to  construct  the 
bridge,  for  the  sole  reason  that  the  bridge  when  con- 
structed will  be  a  part  of  Monroe  street,  so  that  traffic 
may  pass  freely  over  the  same,  as  contemplated  when 
the  street  was  dedicated,  and  unless  the  bridge  can  be 
operated  it  will  be  of  no  use  or  benefit  to  the  public. 
Before  the  city  should  be  permitted  to  construct  the 
bri'dge  in  the  manner  proposed,  it  should  first  clearly 
appear  that  it  has  authority  to  make  a  complete  bridgey 
either  through  the  right  to  use  complainant's  dock  or 
other  means  by  which  the  bridge  may  be  operated,  and 
as  the  record  shows  that  it  has  no  such  authority,  it 
should  be  enjoined  until  such  authority  is  shown. 

The  injunction  order  entered  in  this  case,  however, 
is  too  broad.  The  order  will,  therefore,  be  reversed 
and  the  cause  remanded  with  directions  to  enter  an  or- 
der enjoining  the  defendant  from  proceeding  with  the 
construction  of  the  bridge  or  the  approach  thereto  in 
front  of  complainant's  property  until  the  city  has  ob- 
tained the  right  to  construct  a  bridge  which  will 
subserve  the  purpose  for  which  Monroe  street  was 
dedicated.  Each  party  will  be  required  to  pay  its  own 
costs  in  this  court. 

Reversed  and  remanded  with  directions. 
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Additional  Opinion  by  Mb.  Justice  O'Connob  on 

Petition  fob  Beheabinq. 

A  petition  for  rehearing  has  heen  filed  in  this  case. 
Before  preparing  the  opinion  we  made  a  careful  ex- 
amination of  the  entire  record.  Since  the  filing  of  the 
petition  we  have  again  carefully  examined  the  record, 
and  are  clearly  of  the  opinion  that  the  conclusion 
originally  reached  was  correct,  and  that  a  rehearing 
should  he  denied.  However,  counsel  for  complainant 
strenuously  insist  that  we  have  overlooked  several  im- 
portant  and  controUing  principles  in  the  case.  We 
think,  therefore,  that  we  should  say  something  further 
in  reply  thereto. 

In  the  petition  counsel  state  that  the  ^'opinion  con- 
cedes that  the  proposed  improvement  cuts  oflf  All  Ac- 
cess to  and  egress  from  the  west  forty  (40)  feet  of  the 
complainant's  property  and  that  the  steel  girders  or 
arms  of  the  bridge  will  extend  twelve  (12)  feet  above 
the  surface  of  the  curb  when  the  bridge  is  closed.  The 
court,  however,  has  failed  to  give  due  consideration 
to  the  fact  that  the  complainant  as  an  abutting  prop- 
erty owner  has  an  Indefeasible  Bight  of  access  to  and 
egress  from  its  property  which,  while  it  may  be  tempo- 
rarily interfered  with,  cannot  be  permanently  de- 
stroyed. The  court  has  also  entirely  overlooked  the 
fact  that  the  highway  is  dedicated  As  Much  fob  Means 
OF  Access  to  and  fbom  the  Abutting  Pbopebty  as  to 
public  travel  along  the  same  and  that  the  taking  away 
of  this  right  from  the  abutting  property  owner  is  as 
much  a  taking  of  his  property  right  as  is  the  closing 
up  of  the  street  itself. ' ' 

The  contention  of  counsel  as  above  quoted  is  based 
on  a  misapprehension.  All  access  to  and  egress  from 
the  west  forty  feet  of  the  property  is  not  out  off  by  the 
proposed  improvement.  The  property  is  located  on 
the  north  side  of  Monroe  street,  adjacent  to  the  river, 
and  extends  one  hundred  feet  on  Monroe  street  and 
ninety-nine  feet  on  the  river,  and  is  improved  by  an 
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eight  story  building.  The  only  entrance  to  the  build- 
ing is  from  Monroe  street  at  the  southwest  comer,  and 
within  said  forty  feet.  Likewise  the  elevators  and 
stairways  are  located  in  this  comer  of  the  building. 
These  stairways  and  elevators  furnish  the  only  means 
of  access  to  the  several  floors  of  the  building,  and  com- 
plainant contends  that  it  will  cost  about  $50,000  to  open 
a  new  entrance  to  the  building  and  rearrange  the  eleva- 
tors and  stairways,  said  entrance  and  stairways  to  be 
located  in  the  southeast  comer  of  the  building ;  that  if 
this  were  done  complainant  would  not  lose  its  tenants 
and  could  make  use  of  the  entire  building.  From  this 
it  clearly  appears  that  all  access  to  and  egress  from 
the  west  forty  feet  of  the  property  will  not  be  cut  oflf 
by  the  proposed  improvement. 

Counsel  also  say  that  ^'a  municipality  has  no  right 
to  so  obstruct  its  streets  as  to  deprive  property  owners 
of  free  access  to  and  from  their  lots  adjoining.'*  In 
support  of  this  contention,  complainant  cites,  among 
other  cases.  Stack  v.  City  of  East  St.  Louis,  85  111.  377. 
That  was  an  action  on  the  case  for  damages  to  real  es- 
tate occasioned  by  the  city's  authorizing  and  permit- 
ting a  bridge  company  to  build  an  approach  to  a  bridge 
in  front  of  Stack's  property,  which  rendered  the  street 
permanently  useless  and  obstructed  Stack's  ingress  to 
and  egress  from  his  property  and  caused  water  to  flow 
and  drain  upon  the  land,  so  that  the  cellars  upon  the 
property  were  filed  with  surface  water,  etc.  A  de- 
murrer was  sustained  to  a  declaration  setting  up  these 
facts.  The  Supreme  Court  reversed  the  case,  holding 
that  the  plaintiff  was  entitled  to  recover  his  damages. 
This  is  precisely  the  position  we  take.  Complainant 
has  an  adequate  remedy  at  law  to  recover  any  legal 
damages  it  may  sustain.  Whether  the  city  proceeds 
under  the  Eminent  Domain  Act  or  the  complainant 
brings  its  action  on  the  case,  the  damages  will  be  pre- 
cisely the  same,  the  only  difference  being  that  in  the 
former  the  damages  must  first  be  ascertained  and  paid, 
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while  in  the  latter  the  damages  will  he  assessed  after 
the  hridge  is  constructed.  The  wisdom  or  unwisdom 
of  this  method  for  compensating .  property  owners 
whose  property  is  damaged  for  public  use  is  not  a  ques- 
tion for  the  courts. 

Complainant  has  raised  other  points  in  its  petition 
for  a  rehearing,  which  we  have  carefully  considered, 
but  deem  it  unnecessary  to  refer  to  them  here,  as  the 
same  are  fully  covered  in  the  original  opinion.  A  re- 
hearing will  be  denied. 

Rehearing  denied. 


William  Dorothy,  Trustee,  Appellant,  t.  Common- 
wealth Commercial  Company  and  Northern  Trust 
Company,  Appellees. 

Gen.  No.  20,870.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county.  Heard  in  this 
court  at  the  October  term,  1914.  Reversed  and  remanded.  Opinion 
filed  April  17,  1916. 

Statement  of  the  Case. 

Bill  by  William  Dorothy,  trustee  in  bankruptcy  of 
E.  K.  Maynard  Piauo  Company,  a  corporation,  bank- 
rupt, complainant,  against  Commonwealth  Commercial 
Company  and  Northern  Trust  Company,  defendants. 

Complainant  filed  a  bill  for  the  redemption  of  certain 
accounts,  notes,  contracts  and  papers  in  the  possession 
of  the  defendant  Commonwealth  Commercial  Company, 
which  it  is  alleged  were'  delivered  to  said  defend- 
ant as  collateral  security  for  loans  of  money  made  by 
this  defendant,  to  the  R.  K.  Maynard  Piano  Company, 
of  which  complainant,  William  Dorothy,  is  trustee  in 
bankruptcy.  The  bill  prayed  for  an  accounting  and 
asked  that  upon  pa^nnent  of  the  amount  found  due 
from  the  Maynard  Company  all  its  indebtedness  to  the 
ComTnonwealth  Company  be  declared  extinguished  and 
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that  said  accounts,  notes,  etc.,  be  delivered  to  complain- 
ant and  decreed  to  belong  to  the  Maynard  Company 
and  to  complainant  as  trustee  for  the  same.  Upon 
hearing  by  the  chancellor  the  bill  was  ordered  dis- 
missed for  want  of  equity.  From  this,  complainant 
appeals. 

The  transfer  of  the  accounts,  notes,  etc.,  from  the 
Maynard  Company  to  the  defendant  was  effected  un- 
der four  contracts.  Complainant  contends  that  these 
contracts,  rightly  construed,  show  the  transaction  to 
be  a  transfer  of  collateral  as  security  for  loans.  The 
defendant  Commonwealth  Company  contends  that  they 
are  what  in  form  they  appear  to  be — ^bona  fide  sales. 

Atwood,  Pease  &  Loucks,  for  appellant. 

Zane,  Morse  &  McKinnet,  for  appellees. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1.  Ck>KTBACis,  I  l^—when  agreement  a  loan  and  not  a  Mle. 
Transaction  in  suit  held  to  constitute  a  loan,  and  the  accounts,  notes, 
contracts  and  papers  invoWed  therein  to  be  collateral  security,  fol- 
lowing Mercantile  Trust  Co.  v.  Kastor,  273  111.  332. 

2.  Contracts,  S  203* — when  dealings  between  parties  a  continur 
ous  transaction.  On  a  bill  to  redeem  certain  accounts,  notes,  con- 
tracts and  papers,  dealings  between  plaintiff  and  defendant  exam- 
ined and  held  to  constitute  a  continuous  transaction. 

3.  Contracts,  S  203* — when  dealings  between  parties  a  continu- 
ous transaction.  The  continuous  character  of  a  transaction  is  not 
affected  by  the  fact  that  yearly  contracts  were  entered  into  between 
the  parties  which  bore  no  relation  to  particular  periods  of  time  and 
were  merely  incidental  to  the  continuous  business. 

4.  Contracts,  %  157* — when  return  of  consideration  received  un- 
der ultra  vires  contract  required.    On  a  bill  to  redeem  accounts. 
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notes,  contracts  and  papers  claimed  to  hare  been  deposited  by 
complainant  with  defendant  as  collateral  secarlty  for  a  loan,  com- 
plainant who  has  received  money  under  the  contracts  between  the 
parties  is  not  relieved  from  the  obligation  to  account  for  and  return 
it  with  legal  interest  by  reason  of  the  fact  that  such  contracts  were 
uUra  vire$. 


CASES 


FOURTH  DISTRICT 

OF  THS 

APPELLATE  COURTS  OF  ILLINOIS, 

DURING  THE  TEARS  1915  and  1916 


Lidgerwood  Manufaeturiiig  Company,  Appellee,  t. 
8.  B.  H.  Eoblnson  &  Son  Contracting  Company,  Ap- 
pellant. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Ck>urt  of  Madison  county;  the  Hon.  W.  E. 
Haduet,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.  Affirmed.  Opinion  filed  December  1,  1915.  Rehearing  denied 
April  6,  1916.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

Statement  of  the  Case. 

Action  by  the  Lidgerwood  Manufacturing  Company, 
plaintiff,  against  the  S.  R.  H.  Bobinson  &  Son  Contract- 
ing Company,  defendant,  in  the  Circuit  Court  of  Madi- 
son county,  to  recover  on  certain  notes  and  for  goods 
sold  and  delivered.  From  a  judgment  for  plaintiff  for 
$33,000.83,  defendant  appeals. 

The  opinion  of  the  court  in  the  previous  appeal  (183 
111.  App.  431)  contains  a  copy  of  the  contract  and  other 
material  facts  necessary  to  a  clear  understanding  of 
the  issues,  with  the  exception  of  certain  testimony  re- 
lating to  an  alleged  settlement  which  took  place  before 
the  machinery,  which  was  the  subject  of  the  contract, 
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was  completely  set  up.  In  regard  to  this  G.  N.  Craw- 
ford, Sr.,  representing  plaintiff^  testified  that  on  Sep- 
tember 21,  1910,  he  inspected  the  excavators,  and  that 
at  that  time  he  found  the  two  B-F  excavators  in  actual 
operation,  that  the  boilers  and  gears  thereof  were  in 
good  and  proper  operative  condition  and  that  the 
erection  of  the  C  excavator  had  not  yet  been  completed. 
Nothing  had  been  paid  on  the  machines  and  Crawford 
requested  a  payment.  On  September  22nd,  at  the  oflSce 
of  the  latter  in  St.  Louis,  Missouri,  the  matter  of  a 
settlement  was  fully  discussed.  Bobinson  claimed  that 
defendant  had  been  at  more  cost  in  the  erection  of  the 
machinery  than  was  reasonable,  and  that  it  had  suf- 
fered other  damages.  Crawford  was  willing  to  make 
some  allowances,  and  as  a  result  of  the  conference  he 
allowed  defendant  and  the  latter  accepted,  as  a  credit 
upon  the  contract  price,  the  sum  of  $1,000  in  settle- 
ment of  all  damages  claimed  to  have  been  sustained 
up  to  that  date.  Thereupon  Bobinson  paid  plaintiff 
$5,000  in  cash  and  gave  a  note  for  $5,000  due  October 
12,  1910,  which  has  been  paid,  and  also  the  note  for 
$5,000  and  the  three  for  $3,333.33  each,  sued  on  in  this 
case.  It  was  undisputed  that  the  sum  of  $1,000  was 
agreed  upon  in  settlement  of  all  claims  for  damages 
up  to  that  date,  but  it  was  contended  by  plaintiflf  that 
such  damages  were  agreed  upon  unconditionally,  while 
the  contention  of  defendant  was  that  this  settlement 
was  made  on  the  express  condition  that  plaintiflf  would 
make  the  machines  satisfactory  and,  if  the  old  ones 
did  not  give  satisfaction,  would  furnish  new  swinging 
engines,  new  gears  and  new  boilers,  if  necessary,  and 
if  plaintiflf  failed  to  carry  out  this  new  agreement,  the 
$1,000  would  not  be  accepted  by  defendant  as  the 
amount  of  damages  it  was  entitled  to.  The  only  per- 
son present  at  that  time,  in  addition  to  Mr.  Crawford 
and  Mr.  Bobinson,  was  Mr.  Dentzer,  the  Secretary  of 
defendant,  who  to  a  large  extent  corroborated  Mr. 
Robinson  and  testified  that  Mr.  Crawford  absolutely 
agreed  to  furnish  new  boilers  for  the  B-F  excavators. 


606  AppktiTiATB  Coitbts  ot  Illinois. 

Lidgerwood  Ck).   v.  S.  R.  H.  Robinson  ft  Son,  198  IlL  App.  604. 

■ 

Mr.  Crawford  testified  there  was  no  discussion  about 
gears  or  boilers  on  that  day,  and  denied  that  he  agreed 
to  furnish  defendant  any  new  boilers  or  swinging  en- 
gines or  gears  upon  any  condition,  and  he  was  corrob- 
orated by  certain  facts  and  circumstances  which  would 
tend  to  establish  the  improbability  of  such  a  contract 
being  made.  In  this  connection  it  was  shown  by  plain- 
tiff, that  at  that  time  excavator  C  had  not  been  com- 
pletely erected  and  that  defendant  continued  to  and 
did  complete  the  erection.  Defendant  afterwards 
demanded  new  boilers  of  plaintiff,  but  none  were  fur- 
nished and  the  job  was  completed  with  those  first 
installed.  In  the  month  following  the  settlement,  Mr. 
Crawford  again  visited  the  machines  and  stated  he 
found  them  improperly  cared  for  and  operated.  Sub- 
sequent to  this  visit  one  McMillen  was  sent  down  to 
overhaul  them  at  plaintiff's  expense,  and  the  proof 
tended  to  show  he  left  them  in  good  repair.  It  also 
appeared  that  a  new  set  of  gears  was  furnished  by 
plaintiff  after  the  settlement  was  made,  but  the  proof 
showed  that  they  were  of  the  same  size  and  dimensions 
as  the  original  bevel  gears  and  were  furnished  as 
supply  parts  upon  the  order  of  defendant,  and  that 
plaintiff  made  a  charge  against  defendant  for  them. 

Wasnook^  Wiluamson  &  BuBfiouGHs,  for  appellant* 

Bakeb  &  Holder  and  Tebbt,  Gueltig  &  Powsll,  for 
appellee. 

Mb.  PsEsmiNG  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  aud  EasBOB,  |  lili^—what  toeight  given  to  finding  of 
court.  Since  a  court  sitting  as  a  Jury  has  the  same  opportunity  of 
determining  the  credibility  of  witnesses  and  the  same  power  as  a 

•B—  nUnols  Notes  Digest,  Vols.  XI  to  XV,  uid  Cnmnhitlv*  Qvarteriy.  mm* 
tople  Mid  Metlon  number. 


FouBTH  District — Decbmbeb,  1915.  607 

Udgerwood  Go.  v.  S.  R.  H.  Robinson  ft  Son,  198  111.  App.  604. 

Jury  of  determining  where  lies  the  preponderance  of  the  evidence, 
the  same  weight  should  be  given  by  the  Appellate  Court  to  its  find- 
ing as  to  the  verdict  of  a  Jury. 

2.  Sales,  S  328* — when  question  whether  new  parts  necessary  for 
machinery  for  jury.  Where,  in  making  an  agreement  of  settlement 
of  differences  arising  over  contracts  for  certain  machinery,  the 
seller  agrees  to  furnish  new  parts  "if  necessary/'  the  question 
whether  such  parts  are  reasonably  necessary  is  a  question  of  f&ct. 

3.  Sales,  S  329* — when  evidence  sufficient  to  sustain  finding  that 
new  parts  for  machine  not  necessary.  Where,  in  making  an  agree- 
ment of  settlement  of  differences  arising  out  of  a  contract  for 
certain  machinery,  the  seller  agreed  to  furnish  new  parts  "if 
necesssary,"  evidence  examined  and  held  to  sustain  a  finding  that 
such  parts  were  not  necessary. 

4.  Sales,  9  71* — when  seller  not  liable  for  difficulty  in  operating 
m4ichines.  Where,  in  making  *an  agreement  of  settlement  of  dif- 
ferences arising  over  contracts  for  the  sale  of  machinery,  the  seller 
agrees  to  furnish-  new  parts  "if  necessary,"  the  seller  is  not  liable 
for  difficulty  in  operating  the  machines  caused  by  the  inexperience 
and  neglect  of  the  buyer's  employees. 

6.  CoMPBOMisB  AND  SETTUOMENT,  (  16* — When  cvidcncc  Sufficient 
to  establish  unconditional  settlement.  In  an  action  to  recover  on 
notes  given  in  settlement  of  differences  arising  over  contracts  for 
certain  machinery,  where  the  evidence  was  conflicting  as  to  whether 
the  settlement  was  dependent  upon  the  plaintiff's  making  the  ma- 
chinery satisfactory  or  furnishing  new  parts  if  not  satisfactory,  or 
was  unconditional,  as  plaintiff  claimed,  evidence  examined  and  held 
to  sustain  a  finding  that  the  settlement  was  unconditional. 

6.  Sales,  |  329* — when  evidence  insufficient  to  show  breach  of 
contract.  In  an  action  to  recover  on  notes  given  in  settlement  of 
differences  arising  over  contracts  for  certain  machinery,  where 
defendant  claimed  that  the  settlement  was  conditional  on  the  per- 
formance of  certain  conditions,  evidence  examined  and  held 
insufficient  to  show  such  breach  as  would  defeat  plaintiff's  claim. 

7.  Appeal  and  ebbob,  |  1567* — when  errors  in  holding  proposi- 
tions of  law  harmless.  Where  it  is  apparent  on  the  whole  record 
that  a  Judgment  entered  by  a  court  sitting  as  a  Jury  is  right,  errors 
committed  by  it  in  holding  propositions  of  law  are  harmless  and 
not  ground  for  reversal. 

•8m  Illinois  Notes  Divert,  ToU.  XI  to  XT,  and  Oomalatlv*  QuartM'lj,  aaoM 
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Henry  C.  Wahlmann,  Administrator  of  the  Estate  of 
Yictor  Hahn,  Deceased,  Plaintiff,  t.  C.  Becker  Mill- 
ing Company,  Defendant. 

1.  Mabtbb  and  skbvant,  S  120* — when  auperintendent  of  mill 
under  no  duty  to  install  guards  for  machinery,  A  superintendent 
in  charge  of  machineiTt  in  a  mill,  and  who  is  injured,  does  not  incur 
a  penalty  under  the  Act  of  1909  (J.  ft  A  |  6386  et  seq.),  relating  to 
the  health  and  safety  ot  employees,  for  failure  to  install  guards  for 
machinery  which  he  had  not  been  directed  by  the  master  to  place 
therein  where  the  master  was  actively  participating  in  and  managing 
the  business  of  the  going  concern,  as  the  duty  to  install  the  ma- 
chinery primarily  lies  upon  the  master. 

2.  Master  and  sexvant,  (  302a* — when  assumed  risk  hy  servant 
no  defense.  In  an  action  to  recover  for  the  death  df  plaintiffs  in- 
testate while  "doping"  an  unguarded  pulley  belt  while  it  was  in 
motion,  the  fact  that  deceased  may  have  been  negligent  and  assumed 
the  risk  of  working  at  the  machinery  without  guards  does  not  re- 
lieve the  employer  from  doing  what  is  required  of  him  by  the  Act 
of  1909  (J.>  ft  A.  If  5386  et  seq,),  relating  to  the  health  and  safety  of 
employees,  or  relieve  him  from  the  penalty  of  the  withdrawal  of  the 
defenses  of  contributory  negligence  and  assumed  risk. 

3.  Masteb  and  sebvant,  S  430* — when  defense  of  contributory 
negligence  unavailable.  The  defense  of  contributory  negligence  of  a 
servant  is  no  defense  to  an  action  for  injuries  to  an  employee 
due  to  a  violation  of  the  statutory  duty  imposed  by  the  Act  of 
1909  (J.  ft  A  K  5386  et  seq.),  to  guard  machinery. 

4.  Master  and  servant,  9  302a* — how  act  relating  to  health  and 
safety  of  employees  construed.  The  Act  of  1909  (J.  ft  A.  If  5386 
et  seq.),  relating  to  the  health  and  safety  of  employees,  is  to  be 
given  the  same  construction  as  the  Miners'  Act  (J.  ft  A.  If  7475 
et  seq.),  as  to  the  defenses  of  assumed  risk  and  contributory  negli- 
gence. 

5.  Mines  and  minerals,  9  117* — when  defense  of  assumption  of 
risk  unavailable.  Assumed  risk  is  unavailable  as  a  defense  in  a  suit 
for  damages  caused  by  a  wilful  violation  of  the  Miners'  Act  (J.  ft  A 
If  7475  et  seq.), 

6.  Mines  and  minerals,  S  125* — when  contributory  negligence 
no  defense.  Contributory  negligence  is  unavailable  as  a  defense  in 
a  suit  for  damages  caused  by  a  wilful  violation  of  the  Miners'  Act 
(J.  ft  A  17475  et  seq.). 
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7.  Masteb  and  servant,  S  706* — when  question  tohether  injured 
employee  teas  such  superintendent  €ls  to  be  deprived  jpf  benefits  of 
act  relating  to  safety  of  employees  is  for  jury.  The  fabt  that  a  mill 
superintendent  was  receiving  wages  and  not  only  looking  after  ma- 
chinery but  performing  work  which  required  him  to  pass  near  tho 
machinery  which  injured  him  is  such  evidence  that  he  was  an  em- 
ployee that  a  court  cannot  say  as  matter  of  law  that  he  was  at  the 
time  such  a  superintendent  as  would  deprive  him  of  the  benefits  of 
the  act  of  1909  (J.  ft  A.  If  6386  et  seq.),  relating  to  the  health  and 
safety  of  employees. 

8.  Master  and  servant,  {  706* — when  question  whether  injured 
superintendent  vms  an  employee  entitled  to  benefits  of  act  for  safety 
of  employees  is  for  jury.  The  question  whether  a  mill  superintend- 
ent who,  when  injured,  is  performing  work  as  well  as  looking  after 
machinery  is  an  employee  within  the  meaning  of  the  Act  of  1909 
(J.  ft  A.  H  5386  et  seq.)  is  a  question  of  fact  for  the  jury  under  the 
Instructions  of  the  court 

9.  Master  and  servant,  9  171* — what  does  not  constitute  repair^ 
ing  of  m^ichinery.  "Doping"  pulley  belts.  In  order  to  keep  them  from 
slipping,  is  not  "repairing"  them  within  the  meaning  of  section  1 
of  the  Act  of  1909  (J.  ft  A.  K  5386),  relating  to  the  health  and  safety 
of  employees,  providing  that  "no  repairs  shall  be  made  to  the  active 
mechanism  or  operative  part  of  any  machine  when  the  machine  Is 
in  motion." 

10.  Words  and  phrases,  —  word  "repair**  defined.  The  word 
"repair"  means  "to  restore  to  a  sound  or  good  state  after  decay,  in* 
jury,  dilapidation  or  partial  destruction." 

11.  Master  and  servant,  S  716* — when  question  whether  neces- 
sary to  stop  machine  before  doping  belts  for  jury.  In  an  action  to 
recover  for  the  death  of  plaintiff's  intestate  as  a  result  of  injuries 
sustained  while  "doping"  an  unguarded  pulley  belt  while  It  was  in 
motion,  it  is  a  question  of  fact  for  the  Jury,  under  proper  instruc- 
tions, whether  in  the  practical  operation  of  the  particular  machinery 
it  was  necessary  to  stop  the  machine  before  applying  the  "dope." 

12.  Master  and  servant,  S  158* — when  necessary  to  guard  mor 
chinery  in  mill  wh^re  pulley  belts  "doped'*  in  action.  Under  section 
1  of  the  Act  of  1909  (J.  ft  A.  t  5386  et  seq,),  requiring  that  "all 
dangerous  places  in  or  about  *  *  *  mills  *  •  •  near  to  which 
any  employee  Is  obliged  to  pass,  or  to  be  employed  shall,  where 
practicable,,  be  properly  inclosed,  fenced  or  otherwise  guarded," 
where  it  is  not  necessary  that  machinery  be  stopped  before  applying 
"dope"  to  pulley  belts  to  prevent  their  slipping,  such  machinery 
must  be  guarded  or  fenced  so  as  to  offer  the  least  possible  chance 
for  Injury  to  those  operating  it. 

*S6e  Illinois  Not««  Digest,  YoU.  XK  to  XT,  and  Cviniilmtive  Quarterly,  gune 
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13.  Masteb  and  servant,  S  501* — tohen  failure  of  servant  to  atop 
machinery  to  dope  belts  no  defense.  In  an  action  to  recover  for  the 
death  of  plaintlfT's  Intestate  as  a  result  of  injuries  sustained  while 
"doping"  an  unguarded  pulley  belt  while  it  was  in  motion,  an  em- 
ployer is  not  allowed  to  defend  on  the  ground  that  deceased  should 
have  stopped  the  machinery  before  "doping**  the  belt,  although  sec- 
tion 1  of  the  Act  of  1909  (J.  ft  A.  f  5386  et  seq,),  relating  to  the 
health  and  safety  of  employees,  provides  that  "no  repairs  shall  be 
made  to  the  active  mechanism  or  operative  part  of  any  machine 
when  the  machine  is  in  motion." 

14.  Masteb  and  sebvant,  §  795* — when  instruction  that  if  de- 
ceased is  superintendent  of  mill  no  recovery  could  be  had  properly 
refused.  In  an  action  to  recover  for  the  death  of  plaintlfTs  intes- 
tate as  a  result  of  injuries  sustained  while  "doping"  unguarded  pul- 
ley belts  while  they  were  in  motion,  an  instruction  that  if  deceased 
was  the  head  miller  or  superintendent  of  defendant's  mill  he  could 
not  recover,  is  properly  refused  where  his  management  is  subject 
to  the  control  of  the  operators  of  the  mill  and  where  it  was  also  part 
of  his  duties  to  work  in  the  mill  as  a  miller.  In  which  case  deceased 
is  not  deprived  of  the  benefit  of  the  Act  of  1909  (J.  ft  A.  t  5386 
€i  seq,),  relating  to  the  health  and  safety  of  employees. 

15.  Masteb  and  sebvant,  §  797* — when  instruction  on  assumed 
risk  properly  refused.  In  an  action  to  recover  for  the  death  of 
plaintiflF's  intestate  as  a  result  of  injuries  sustained  while  "doping" 
a  pulley  belt  while  it  was  in  motion,  an  instruction  presenting  the 
question  of  assumed  risk  is  properly  refused,  since  such  defense  is 
taken  away  from  the  employer  by  the  Act  of  1909  (J.  ft  A.  f  5386 
et  seq,), 

16.  Masteb  and  sebvant,  §  800* — when  instruction  that  if  guards 
insufficient  to  protect  deceased  no  recovery  could  be  had  properly  re- 
fused. In  an  action  to  recover  for  the  death  of  plaintlfTs  intestate 
as  a  result  of  injuries  sustained  while  "doping"  an  unguarded  pulley 
belt  while  it  was  in  motion,  an  instruction  that  if  the  guards  men- 
tioned in  the  instruction  would  have  been  insufflcient  to  protect 
deceased  while  so  engaged  plaintiff  could  not  recover  is  properly 
refused,  such  instruction  practically  informing  the  jury  that  they 
must  find  for  defendant  unless  the  guards  would  furnish  absolute 
protection  to  those  working  around  the  machinery. 

17.  Masteb  and  servant,  9  130* — when  master  may  not  deleffote 
duties.  The  duties  imposed  by  the  Act  of  1909  (J.  ft  A.  T  5386 
et  seq.),  relating  to  the  health  and  safety  of  employees  and  the 
guarding  of  machinery,  cannot  be  delegated  by  the  employer. 

18.  Masteb  and  sebvant,  S  800* — when  instruction  that  danger 
from  machinery  must  be  entirely  eliminated  properly  refused.    In  an 

*See  nUnols  Notes  Digest,  Vols.  XI  to  XV,  and  Cumalatlv«  Quarterly,  mbm 
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action  to  recover  for  the  death  of  plaintifT's  intestate  as  a  result  of 
injuries  sustained  while  "doping"  an  unguarded  pulley  belt  while  it 
was  in  motion,  an  instruction  requiring  that  danger  from  the  ma- 
chinery be  entirely  eliminated  is  properly  refused  under  the  Act  of 
1909  (J.  ft  A.  If  5386  et  aeq.),  relating  to  the  health  and  safety  of 
employees,  in  that  such  instruction  ignores  the  question  of  the 
practical  operation  of  the  machinery. 

19.  Master  and  servant,  §  800* — when  instruction  defining  mean- 
ing of  **dangerou8  machinery"  properly  refused.  In  an  action  to 
recover  for  the  death  of  plaintiffs  intestate  as  a  result  of  injuries 
sustained  while  "doping"  an  unguarded  pulley  belt  while  it  was  in 
motion,  instruction  attempting  to  define  the  meaning  of  "dangerous 
machinery,"  as  used  in  the  law,  and  also  calling  the  attention  of  the 
Jury  to  the  question  of  deceased's  having  worked  around  the  ma- 
chinery for  five  years,  is  erroneous  and  is  properly  refused. 

20.  Instructions,  S  81* — when  instruction  emphasizing  facts 
properly  refused.  An  instruction  calling  attention  to  particular  facts 
is  erroneous,  and  Is  properly  refused. 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the  Hon.  W.  E. 
Hadixt,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.  Affirmed.  Opinion  filed  December  1,  1915.  Rehearing  denied 
April  5,  1916. 

Lashley^  Bollinger  &  Horner,  for  appellant. 
A.  E.  Crisler  and  A.  D.  Biess,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 

This  case  was  before  this  court  at  its  March  Term, 
1914,  and  is  reported  in  volume  188  Appellate  Beports 
at  page  381.  On  the  former  hearing,  said  cause  was 
reversed  and  remanded  on  the  ground  that  the  trial 
court  erred  in  taking  the  case  from  the  jury  and  en- 
tering judgment  against  appellee  for  costs. 

On  the  subsequent  trial  a  verdict  for  $6,000  was  re- 
turned by  the  jury  and  judgment  rendered  thereon, 
from  which  judgment  this  appeal  is  prosecuted. 

The  opinion  rendered  on  the  former  hearing  con- 
tains a  pretty  complete  statement  of  the  facts  in  con- 

•8ee  Illinois  Notes  Divert,  Vols.  XI  to  XV,  and  CnmiiUittTo  Qomrtorlj,  Mim« 
topic  luid  lectloii  Dumber* 
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nection  with  said  injnry  and  they  need  not  be  restated 
at  length.  At  the  former  hearing  in  this  court,  one  of 
the  principal  contentions  urged  by  appellant  why  ap- 
pellee should  not  recover  in  this  suit  was  because  it 
was  claimed  that  appellee  was  acting  as  superintend- 
ent of  appellant's  mill  at  the  time  of  his  injury,  and 
that  therefore  under  the  law,  it  was  his  duty  as  such 
superintendent  to  see  that  the  machinery  in  question 
was  properly  guarded;  and  that  his  failure  to  do  so 
would  bar  his  administrator  from  a  recovery  for  his 
death. 

This  question  was  gone  into  fully  on  the  hearing  at 
that  time  and  our  views  on  this  question  are  fully  set 
out  in  the  opinion.  We  there  said:  *'It  is  said  by 
counsel  for  defendant  that  tiie  cost  of  repairing  or 
placing  of  guards  over  these  pulleys  would  be  but  a 
trilBe  and  that  the  deceased  could  easily  have  placed 
such  guards,  and  that  by  his  failure  so  to  do  he  became 
liable  for  a  penalty.  We  do  not  believe  that  a  person 
in  charge  of  the  machinery,  taking  care  of  it,  as  the  de- 
ceased was,  would  incur  a  penalty  for  failure  to  install 
machinery  that  he  had  not  been  directed  by  the  master 
to  place  therein  when  the  master  was  actively  partici- 
pating in  and  managing  the  business  of  the  going  con- 
cern. This  duty  primarily  rested  upon  Becker.  The 
theory  that  the  plaintiff  cannot  recover  because  of  his 
failure  or  neglect  to  place  the  guards  upon  the  ma- 
chinery must  be  based  upon  the  principle  that  although 
he  may  have  been  an  employee,  as  he  certainly  was,  he 
was  guilty  of  negligence  and  assumed  the  risk  of  work- 
ing with  the  machinery  without  guards.  But,  if  this 
were  true,  it  would  not  excuse  the  defendant  from  do- 
ing what  the  law  requires  of  him,  and  the  penalty  im- 
posed upon  the  defendant  is  to  withdraw  from  it  the 
defense  of  contributory  negligence  and  assumed  risk. 
The  Supreme  Court  of  this  State  seems  to  construe 
this  act  the  same  as  the  Mining  Act,  for  it  says,  in  the 
case  of  Streeter  v.  Western  Wheeled  Scraper  Co.^  254 
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111.  257,  1  N.  C.  C.  A.  828 :  '  For  many  years  we  have 
held,  in  the  construction  of  the  Mining  Act,  that  neith- 
er assumed  risk  nor  contributory  negligence  is  avail- 
able as  a  defense  to  a  suit  for  damages  caused  by  a 
wilful  violation  of  the  provisions  of  that  act.  Bartlett 
Coal  &  Mining  Co.  v.  Roach,  68  HI.  174.  •  •  •  This 
law  was  passed  to  protect  employees,  and  in  view  of 
the  construction  given  to  the  Mining  Act  in  regard  to 
the  assumption  of  risk,  the  General  Assembly  must 
have  supposed  that  the  same  construction  would  be 
given  to  this  act  in  that  regard.'  Waiving  the  ques- 
tion as  to  the  effect  that  the  neglect  of  the  deceased  to 
place  guards  upon  these  pulleys  would  have  upon  the 
right  of  action  for  his  injury,  and  the  limiting  of 
the  right  of  defense  of  the  defendant,  yet  the  evidence 
shows  he  was  receiving  wages  and  not  only  looking  af- 
ter the  machinery  but  was  performing  work,  and  per- 
formed such  work  as  required  him  to  pass  near  these 
pulleys,  and  there  was  at  least  evidence  tending  to  show 
that  he  was  an  employee,  and  the  evidence  was  not 
of  that  character  that  would  warrant  a  court  in  saying 
that  as  a  matter  of  law  he  was  such  a  superintendent 
as  would  deprive  him  of  the  benefits  of  the  statute.  We 
think  the  case  should  have  been  submitted  to  the  jury.'' 
This  question  is  now  sought  to  be  reopened  by  appel- 
lant through  its  instructions,  but  we  do  not  deem  it 
necessary  to  again  go  into  this  question  as  yre  believe 
it  to  be  one  of  fact  for  the  jury  under  the  instructions 
of  the  court 

Appellant  also  urges  as  ground  for  the  reversal  of 
said  judgment,  first,  that  '* doping"  the  belts  in  order 
to  keep  them  from  slipping  was,  under  the  provision 
of  the  statute,  the  making  of  repairs,  and  that  it  was 
the  duty  of  appellee's  intestate  to  stop  the  machinery 
for  said  purpose;  second,  that  the  guards  suggested 
by  plaintiff's  witnesses  would  not  protect  employees 
passing  or  working  near  the  dangerous  machinery;  in 
other  words,  that  they  were  not  such  guards  as  the 
statute  contemplated. 
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First :  The  first  section  of  the  act  entitled  *  *  An  Act 
to  provide  for  the  health,  safety  and  comfort  of  em- 
ployees in  factories,  mercantile  establishments,  mills, 
and  workshops  in  this  State,"  passed  by  the  Legisla- 
ture in  1909,  provides  among  other  things  that  **A11 
dangerous  places  in  or  about  mercantile  establish- 
ments, factories,  mills  or  workshops,  near  to  which  any 
employee  is  obliged  to  pass,  or  to  be  employed  shall, 
where  practicable,  be  properly  inclosed,  fenced  or  oth- 
erwise guarded.  No  machine  in  any  factory,  mercan- 
tile establishment,  mill  or  workshop,  shall  be  used  when 
the  same  is  known  to  be  dangerously  defective,  and  no 
repairs  shall  be  made  to  the  active  mechanism  or 
operative  part  of  any  machine  when  the  machine  is  in 
motion."    (J.  &  A.  If  5386.) 

It  is  urged  by  appellant  that  the  provision  "no 
repairs  shall  be  made  to  the  active  mechanism  or  op- 
erative part  of  any  machine  when  the  machine  is  in 
motion"  would  apply  to  the  ** doping"  of  the  belt  as 
was  testified  to  in  this  case;  that  when  the  deceased, 
Victor  Hahn,  was  doping  the  belt  he  was  repairing  the 
machine,  and  was  therefore  violating  the  statute  above 
referred  to  which  prohibits  making  repairs  when  the 
machine  is  in  motion. 

We  do  not  believe  that  such  things  as  oiling  ma- 
chinery, or  doping  belts  to  prevent  their  slipping,  has 
ever  been  called  or  classified  as  repairs  by  mechanists. 
The  definition  given  by  Webster  for  the  word  "re- 
pair" is:  "To  restore  to  a  sound  or  good  state  after 
decay,  injury,  dilapidation  or  partial  destruction." 
We  think  it  must  be  held  that  the  Legislature  in  using 
the  word  "repair"  gave  to  it  its  ordinary  meaning. 

Second:  It  is  contended  by  appellant  that  under 
the  provisions  of  the  Statute  of  1909  ( J.  &  A.  tf  5386), 
requiring  "All  dangerous  places  in  or  about  mercan- 
tile establishments,  factories,  mills  or  workshops,  near 
to  which  any  employee  is  obliged  to  pass,  or  to  be  em- 
ployed shall,  where  practicable,  be  properly  inclosed, 
fenced  or  otherwise  guarded,"  requires  that  machinery^ 
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of  the  character  of  the  ''Nordyke  roll'*  and  **Allis 
roll''  in  appellant's  mill  shall  be  entirely  inclosed. 

It  was  urged  by  appellant  that  if  the  machinery  were 
inclosed  that  then  before  the  belts  mentioned  could  be 
doped,  it  would  be  necessary  to  remove  the  covering 
from  the  machinery,  and  that  if  this  were  done  appel- 
lant would  not  be  required  to  otherwise  guard  the  ma- 
chinery. In  other  words,  it  is  urged  by  appellant  that 
the  machinery  in  question  should  be  entirely  covered, 
and  that  before  the  belts  could  be  ** doped"  this  cover- 
ing must  be  removed,  and,  when  removed,  the  ma- 
chinery would  be  in  the  same  condition  it  was  in  at  the 
time  appellee's  intestate  was  injured. 

It  is,  therefore,  argued  that  it  cannot  be  said  that 
the  failure  to  guard  or  protect  the  machinery  in  ques- 
tion was  the  proximate  cause  of  the  injury  to  appel- 
lee's intestate.  Appellant  also  contends  that  in  the 
practical  operation  of  said  machinery,  said  machinery 
should  be  stopped  when  the  **dope'i  is  to  be  applied. 

On  the  other  hand,  appellee  contends  that  in  order 
for  the  practical  operation  of  appellant's  mill,  it  was 
necessary  that  the  **dope"  should  be  applied  to  the 
belts  to  keep  them  from  slipping  while  in  motion ;  that 
to  require  the  machinery  to  be  stopped  every  time  the 
*'dope"  was  applied  would  greatly  retard  the  opera- 
tion of  the  mill. 

Appellee  also  contends  that  it  is  practicable  to  fence 
or  guard  the  machinery  in  question  in  such  a  manner 
as  to  allow  the  doping  of  the  belts  while  in  motion  with 
the  danger  to  the  person  so  applying  said  dope  greatly 
reduced.  The  evidence  offered  by  appellee  tends  to 
prove  that  the  machinery  in  question  could  be  so 
guarded,  fenced  or  protected  as  to  allow  the  doping  of 
the  belts  in  question  with  a  minimum  of  danger  to  the 
person  applying  the  *'dope."  We  are  inclined  to  hold 
that  under  the  evidence  in  this  case  it  was  a  question 
of  fact  for  the  jury  under  the  instructions  of  the  court 
to  say  whether  in  the  practical  operation  of  the  ma- 
chinery of  appellant  it  was  necessary  to  stop  the 
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machinery  before  applying  the  dope  in  question.  If  it 
should  be  held  that  the  machinery  should  not  be  so 
stopped,  in  its  practical  operation,  then  it  follows  as  a 
legal  conclusion  under  the  statute  that  the  machinery 
should  be  so  guarded  or  fenced  as  *'to  offer  the  least 
possible  chance  for  injury  to  those  operating  if 
(Paragraph  1,  sec.  31,  of  act  above  cited  [J.  &  A. 
115416].) 

It  should  also  be  borne  in  mind  that  as  the  machinery 
was  in  fact  operated  by  appellant,  it  was  one  of  the 
duties  of  appellee's  intestate  to  apply  the  **dope''  to 
the  belts  when  the  machine  was  in  motion,  and  we  do 
not  believe  that  appellant  should  now  be  allowed  to  say 
that  appellee's  intestate  should  have  stopped  the  ma- 
chinery before  so  applying  the  same. 

Appellant  objects  to  certain  of  the  instructions  given 
by  the  trial  court  on  behalf  of  appellees.  However,  in 
its  argument  it '  practically  admits  that  there  is  no 
serious  error  in  these  instructions  under  the  holding  of 
this  court  on  the  former  hearing  of  this  cause.  We 
have  examined  the  instructions  offered  on  behalf  of 
appellee,  and  find  no  serious  objection  to  them,  as  we 
think  they  present  the  law  fairly  to  the  jury  in  keep- 
ing with  our  former  holding  in  this  case,  and  in 
keeping  with  what  we  have  said  in  this  opinion. 

Appellant  offered  on  the  trial  thirteen  instructions, 
all  of  which  were  refused  by  the  trial  court,  and  for  the 
refusal  of  which  appellant  assigns  error.  Instructions 
one,  two,  three,  six,  seven,  eleven  and  twelve  presented 
appellant's  theory  of  the  case  and  the  law  governing 
the  same.  But  each  of  these  instructions  appel- 
lant, in  effect,  concedes  do  not  state  correct  principles 
of  the  law  if  the  former  holding  of  this  court  is  correct. 
It  is,  therefore,  unnecessary  to  give  these  instructions 
any  further  notice,  as  none  of  them,  in  our  judgment, 
correctly  state  the  law  governing  this  case  as  it  was 
laid  down  in  our  former  opinion. 

The  fourth  instruction  informs  the  jury  as  a  matter 
of  law  that  if  appellee's  intestate  was  the  head  miller 


Fourth  District — December,  1915.  617 

Wahlmann  v.  0.  Becker  Milling  Co.,  198  111.  App.  608. 

or  superintendent  of  the  mill  that  then  he  could  not 
recover,  which  would  be  squarely  against  our  former 
holding  in  this  case. 

Appellant's  fifth  instruction  presents  the  question 
to  the  jury  of  assumed  risk,  which  was  clearly  erro- 
neous, as  under  the  law  governing  this  character  of 
case  the  doctrine  of  assumed  risks  has  been  eliminated. 

Instruction  No.  8  informs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  guards  mentioned 
would  be  insufficient  to  protect  deceased  from  injuries 
he  might  receive  while  working  around  the  machinery, 
''doping"  the  belts,  etc.,  that  then  they  should  find 
the  issues  for  the  defendant.  We  believe  there  was  no 
error  in  refusing  this  instruction,  as  it  practically  in- 
formed the  jury  that  they  must  find  for  the  defendant, 
unless  the  guards  would  furnish  absolute  protection  to 
those  working  around  the  machinery. 

Instruction  No.  9  submits  to  the  jury  the  question  of 
delegated  authority  with  reference  to  the  guarding  of 
the  machinery  by  the  appellant.  We  understand  from 
the  opinion  in  the  Streeter  v.  Western  Wheeled  Scrap- 
er Co.  case,  supra,  this  authority  cannot  be  delegated. 
There  was,  therefore,  no  error  in  refusing  this  in- 
struction. 

Appellant's  tenth  instruction  submits  to  the  jury 
the  question  of  the  guarding  or  protecting  of  the  ma- 
chinery in  question.  This  instruction  would  probably 
be  good  were  it  not  for  the  fact  that  it,  in  eflfect,  re- 
quires that  the  danger  from  the  ihachinery  must  be 
entirely  eliminated,  without  reference  to  the  question 
of  the  practical  operation  of  said  machinery,  and  for 
this  reason  we  do  not  believe  that  the  refusal  of  this 
instruction  was  error. 

Instruction  No.  13  attempts  to  define  what  in  law 
constitutes  ** dangerous  machinery,"  and  then  calls  the 
attention  of  the  jury  to  the  question  of  appellee's  in- 
testate having  worked  around  said  machinery  for  five 
years  as  evidence  to  show  said  machinery  was  not 
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dangerous.    There  was  no  error  in  refusing  this  in- 
struction. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  trial  court  should  be  and  is  affirmed. 

Affirmed. 


Melehlor  Leipold,  Appellant,  y.  Elbert  Epler,  Appellee. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Edwards  county;  the  Hon.  Wil- 
TJAM  H.  GsEEN,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Affirmed.  Opinion  filed  December  1,  1915.  Rehearing 
denied  April  5,  1916. 

Statement  of  the  Case. 

Action  by  Melchior  Leipold,  plaintiff,  against  El- 
l)crt  Epler,  defendant,  in  the  Circuit  Court  of  Edwards 
county,  to  recover  on  a  contract  contained  in  a  deed 
whereby  defendant  was  alleged  to  have  assumed  the 
payment  of  certain  mortgages.  From  a  judgment  for 
defendant,  plaintiff  appeals. 

It  appeared  that  plaintiff  was  the  owner  of  land 
situated  near  the  Saline  River  in  Saline  countv,  Illi- 
nois,  upon  which  there  were  three  mortgages,  one  for 
the  amount  of  $4,000,  one  for  $3,000  and  one  for  $8,000, 
for  which  plaintiff  was  liable,  either  by  having  exe- 
cuted the  notes  secured  by  the  mortgages,  or  by  having 
assumed  the  payment  thereof. 

On  May  17,  1913,  plaintiff  sold  and  conveyed  the 
land  to  the  defendant  for  a  nominal  consideration  of 
$25,550,  and  conveyed  it  to  defendant  by  warranty 
deed.  The  deed  making  the  conveyance  contained  the 
following  statement :  *  *  The  covenants  of  warranty  in 
this  deed  contained  are  made  subject  to  the  mortgages 
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on  said  land  •  •  • ;  and  the  accumulated  interest  on 
each  of  the  above,  which  the  grantee  herein  assumes 
and  agrees  to  pay.  * ' 

The  sale  of  this  land  was  effected  by  one  Gould,  a 
cousin  of  defendant.  Defendant's  testimony  tended 
to  show  that  Gould  was  acting  as  the  agent  of  plaintiff 
in  the  consummation  of  this  deal,  and  that  he  received 
a  commission  therefor,  while  the  testimony  of  the 
plaintiff  and  Gould  was  that  Gould  did  not  at  any  time 
act  as  such  agent.  It  further  appeared  that  upon  the 
first  efforts  of  Gould  to  trade  with  defendant  he  was 
unable  to  consummate  a  deal,  and  that  he  thereupon 
entered  into  a  partnership  with  defendant  for  the  pur- 
pose of  purchasing  this  land.  The  testimony  showed 
that  defendant  reposed  great  confidence  in  Gould,  both 
in  his  integrity  and  judgment,  and  after  the  arrange- 
ment was  made  defendant  left  the  matter  entirely  to 
Gould,  and  did  not  even  go  to  see  the  land.  Gould 
represented  that  it  was  a  fine  piece  of  corn  land;  that 
four  hundred  acres  of  it  was  in  a  high  state  of  cultiva- 
tion; that  three  hundred  acres  had  the  stumps  taken 
out ;  that  it  overflowed  only  in  times  of  very  high  wa- 
ter; that  there  were  no  sloughs  in  it;  that  the  Saline 
Eiver  ran  into  it  just  enough  to  drain  it  good;  that  the 
improvements  were  good;  that  it  always  grew  good 
com  and  was  worth  $50  an  acre ;  and  that  the  plaintiff 
paid  $50  an  acre  for  it.  Gould  closed  the  deal  with 
plaintiff,  but  there  was  no  evidence  of  any  agreement 
having  been  made  to  assume  the  mortgages  previous 
to  the  making  of  the  deed,  when  plaintiff  inserted 
therein  the  clause  assuming  said  mortgages,  and  Gould 
then  sent  the  deed  to  defendant  who  retained  it  and 
did  not  record  it  for  the  reason,  as  he  said,  that  Gould 
was  his  partner  and  that  his  name  was  not  in  the  deed 
as  grantee.  Gould  then  informed  the  defendant  that  a 
man  named  Turrentine  desired  to  purchase  the  land, 
and  that  it  could  be  traded  to  him  for  $30,000  by  tak- 
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ing  some  property  in  Kansas  City  and  other  places, 
and  that  Gould  said  he  knew  the  property  and  that  it 
was  good,  and  Gould  also  said  to  defendant:  "The 
deed  is  made  to  you,  I  admit  that,  but  I  will  have  a 
half  interest  in  the  land  and  rather  than  make  another 
deed,  you  go  ahead  and  do  it  as  it  was  and  I  expect 
to  get  part  of  the  property  you  were  trading  for." 

It  further  appeared  that  a  deal  between  Gould  and 
Turrentine  was  consummated  upon  the  judgment  of 
Gould,  and  on  the  next  day  after  this  deal  had  been 
closed  and  the  deed  made,  the  deed  from  plaintiff  to 
defendant  was  recorded.  It  further  appeared  that 
the  property  taken  from  Turrentine  was  of  no  value, 
and  that  the  property  secured  by  plaintiff  from  de- 
fendant, in  addition  to  the  assuming  of  the  said  mort- 
gages, was  of  the  value  of  about  $4,800,  and  that  the 
Saline  county  land  was  of  an  inferior  quality,  not  in  a 
good  state  of  cultivation,  and  worth  very  much  less 
than  it  had  been  represented. 

It  further  appeared  from  the  evidence  that  a  year 
or  so  from  the  time  of  the  making  of  the  deed  by  plain- 
tiff to  defendant  that  some  of  the  principal  and  inter- 
est became  due  upon  the  mortgages  referred  to  in  the 
deed,  and  were  not  paid  by  the  defendant,  so  plaintiff 
proceeded  to  pay  off  one  principal  note  and  several 
interest  notes,  amounting  in  all  to  about  $2,780. 

The  declaration  consisted  of  several  special  counts 
and  the  common  counts,  but  each  and  all  of  them  are 
based  upon  the  foregoing  clause  assuming  the  mort- 
gages as  set  forth  in  the  deed  made  by  the  plaintiff  to 
defendant. 

Defendant  filed  the  plea  of  general  issue,  to  which 
he  attached  a  notice  of  special  matters  in  defense: 
First,  denying  that  the  deed  containing  such  clause 
was  ever  accepted  by  him,  or  that  he  assumed  and 
agreed  to  pay  the  mortgages ;  second,  that  the  trans- 
action through  which  the  deed  containing  the  clause 
was  obtained  and  had  been  effected  through  the  fraud 
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and  circumvention  of  Gould,  as  agent  of  the  plain- 
tiff, and  that  the  deed  was  fraudulently  made  to  de- 
fendant, and  that  because  of  the  fraud  connected  with 
the  sale  the  contract  sued  on  was  void ;  and  third,  that 
the  defendant  never  did  receive  any  consideration  for 
assuming  and  agreeing  to  pay  plaintiff's  indebtedness 
in  the  declaration  mentioned. 

Howard  P.  French,  E.  B.  Obeen  and  J.  M.  Camp- 
bell, for  appellant. 

H.  J.  Stbawn,  Allen  E.  Walkbb  and  P.  C.  Waltbes, 
for  appellee. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  CoNTBACTS,  §  5* — wfiat  constitutes  collateral  agreement,  A 
contract  to  assume  an  incumbrance  on  land  purchased  is  not  one  of 
the  essential  parts  of  a  deed  of  conveyance,  and  Is  in  fact  extraneous 
and  collateral  to  It. 

2.  MOBTOAGES,  §  227* — when  grantee  not  Jiound  by  recital  in  deed 
to  pay  existing  incumbrances,  A  recital  in  a  deed  that  the  grantee 
assumes  and  agrees  to  pay  existing  incumbrances  on  the  property 
conveyed  is  not,  in  and  of  itself,  sufficient  to  fix  the  liability  to  pay 
without  proof  that  such  grantee  assented  to  the  clause  recited. 

3.  Estoppel,  §  21* — when  grantee  not  estopped  by  recital  of  deed. 
A  grantee  is  not  estopped  by  the  recital  of  a  deed  which  he  does  not 
execute. 

4.  Deeds,  §  29* — when  undertaking  in  deed  not  enforceable.  An 
undertaking  by  a  grantee  recited  in  a  deed  is  collateral  to  it,  and  if 
the  promise  fail  or  be  shown  to  have  been  the  result  of  fraud  or  mis- 
take, the  undertaking  will  not  be  enforced. 

5.  MoBTGAOES,  §  228* — when  fraud  defense  to  agreement  to  assume 
incumbrances.  Where  there  is  a  recital  in  a  deed  that  the  grantee 
assumes  and  agrees  to  pay  certain  mortgages  on  the  property  con- 
veyed and  the  grantee  discovers  fraud  in  the  transaction,  he  is  not 
limited  to  recoupment  or  to  returning  the  property  and  suing  for 
a  return  of  the  consideration,  but  may  make  use  of  the  fraud  to 
defeat  an  action  by  the  grantor  for  breach  of  the  contract. 

•Bee  Illinois  Notes  Dtsest,  Vols.  XI  to  XV,  and  OnmiilAtlTe  Qiuuterly, 
%t9%b  and  section  number. 
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6.  CJoNTBACTS,  §  1* — what  constitutes  simple  contract.  An  under- 
taking of  a  grantee  recited  In  a  deed  to  assume  and  pay  Incum- 
brances on  the  property  purchased  Is  a  simple  contract. 

7.  Contracts,  §  7* — when  fraud  a  defense.  Fraud  Is  a  good  de- 
fense to  an  action  on  a  simple  contract. 

8.  Vendob  and  purchases,  §  35* — when  fraud  fatal  to  title.  Fraud 
practiced  by  the  party  seeking  the  remedy  upon  him  against  whom  It 
Is  sought,  and  not  that  which  Is  the  subject-matter  of  the  action  or 
claim,  Is  fatal  to  his  title. 

9.  Principal  and  agent,  §  155* — when  principal  may  not  receive 
benefit  of  unauthorized  act  of  agent.  A  principal  cannot  receive 
the  benefit  of  unauthorized  acts  of  his  agent  which  are  In  fact 
fraudulent. 

10.  Principal  and  agent,  §  131* — when  principal  Uahle  for  bene- 
fits due  to  unauthorized  acts  of  agent.  A  principal  who  has  actually 
received  the  benefit  of  money  procured  by  the  unauthorized  acts  of 
his  agent  will  be  Uahle  in  the  amount  he  has  received  the  benefit  of. 

11.  Fraud,  %  115* — when  evidence  sufficient  to  sustain  finding 
that  agreement  by  grantee  to  assume  mortgages  was  fraudulently 
procured.  In  an  action  by  a  grantor  to  recover  for  breach  of  an 
agreement  recited  In  a  deed  whereby  the  grantee  assumed  certain 
mortgages  on  the  property  conveyed*  where  the  defense  to  the  action 
was  fraud  and  where  the  evidence  was  conflicting,  evidence  exam- 
ined and  held  that  a  finding  by  the  Jury  that  the  agreement  was 
procured  by  a  fraudulent  scheme  concocted  by  the  grantor  and  his 
agent  was  not  manifestly  wrong. 

12.  Mortgages,  §  226* — when  evidence  sufficient  to  sustain  finding 
that  grantee  did  not  inteiitionally  assent  to  agreement  to  assume  in- 
cumbrances. In  an  action  by  a  grantor  to  recover  for  breach  of  an 
agreement  recited  In  a  deed  whereby  the  grantee  assumed  certain 
mortgages  on  the  property  conveyed,  evidence  examined  and  held 
to  warrant  the  Jury  In  finding  that  defendant  never  knowingly  and 
Intentionally  assented  to  the  contract  recited. 

13.  Fraud,  |  133* — when  instructions  on  fraud  as  defense  to  con- 
tract not  erroneous.  Instructions  framed  on  the  theory  that  the  pres- 
ence of  actionable  fraud  Inducing  damage  to  any  extent  Is  a  complete 
defense  to  an  action  on  a  simple  contract  are  not  erroneous. 

14.  Instructions,  §  118* — when  instruction  on  effect  of  fraudulent 
representations  by  agent  of  vendor  in  procuring  agreement  to  assume 
incumbrances  not  erroneous.  In  an  action  to  recover  for  breach  of 
an  agreement  recited  In  a  deed  whereby  the  grantee  assumed  certain 
mortgages  on  the  property  conveyed,  where  the  defense  was  that  the 
agreement  was  procured  by  a  fraudulent  scheme  concocted  by  plain- 
tiff and  his  agent,  an  Instruction  relative  to  the  effect  of  the  fraudu- 
lent representations  of  plaintiff's  agent  In  pursuance  of  the  scheme 

•Bee  nilnole  Notes  DIfeet,  Tola.  XI  to  XT.  and  Cvmnlatlve  Qurtorly,  «Be 
tople  and  eeetloii  number. 
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is  not  erroneous  although  there  la  no  direct  evidence  that  plaintiff 
had  anything  to  do  with  that  portion  of  the  scheme  to  which  the 
representations  related,  if  there  is  evidence  that  plaintiff  and  his 
agent  were  co-operating  generally  in  the  transaction  by  which  plain- 
tiff was  defrauded. 
BooGB,  J.,  dissenting. 


E.  L.  Brown,  Appellee,  v.  John  L.  Paraham  Hat  Com- 
pany, Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Pope  county;  the  Hon.  Wasben 
W.  Duncan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  of  attachment  by  E.  L.  Brown,  plaintiff, 
against  the  John  L.  Paraham  Hat  Company,  defend- 
ant, in  the  Circuit  Court  of  Pope  county,  to  recover 
for  salary.  From  a  judgment  of  $93.75  for  plaintiff, 
defendant  appeals. 

Gboege  B.  Bakeb,  for  appellant. 

W.  H.  MooBE  and  Charles  Durfee,  for  appellee. 

Mb.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebror,  |  592* — when  motion  for  new  trial  prerequi- 
site  to  review.  In  a  Jury  trial  the  errors  relied  on  for  reversal  must 
be  brought  to  the  notice  of  the  trial  court  by  a  motion  for  a  new 
trial  80  that  they  may  be  there  corrected. 

•See  nilnols  Notes  Dl«e««,  Vols.  XI  to  XV,  and  CvmnlAtive  Qiuurteriy, 
tople  and  Mctlon  namber. 
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2.  Appeal  and  ebbob,  |  863* — what  does  not  constitute  part  of 
record.  Matters  copied  Into  the  transcript  by  the  clerk  and  not  cer- 
tified to  by  the  judge  are  not  part  of  the  record  on  review. 

3.  Appeal  and  ebbob,  §  592* — what  grounds  for  reversal  consid- 
ered. No  grounds  of  reVersal  other  than  those  set  out  in  the  motion 
for  a  new  trial  will  be  considered  in  reviewing  the  Judgment  of  the 
trial  court. 

4.  Appeal  and  ebbob,  §  800* — when  Hll  of  exceptiofis  must  contain 
motion  for  new  trial.  The  only  way  in  which  the  Appellate  Court 
can  properly  learn  whether  or  not  the  reasons  for  a  motion  for  a 
new  trial  are  set  out  in  the  motion  is  through  the  bill  of  exceptions. 

5.  Appeal  and  ebbob,  §  1339* — when  presumed  that  trial  court 
properly  overruled  motion  for  new  trial.  Where  the  grounds  on 
which  a  motion  for  a  new  trial  is  based  do  not' appear  In  the  bill  of 
exceptions,  it  is  to  be  presumed  that  the  trial  court  properly  over- 
ruled the  motion. 

6.  Appeal  and  ebbor,  §  1303* — when  presumed  that  evidence  suf- 
ficient to  support  verdict  and  judgment.  Where  the  grounds  of  a 
motion  for  a  new  trial  do  not  appear  in  the  bill  of  exceptions,  it 
must  be  presumed  that  the  evidence  is  sufficient  to  support  the 
verdict  and  Judgment. 

7.  Appeal  and  ebbob,  §  1313* — when  presumed  that  remarks  of 
trial  court  did  not  affect  verdict.  Where  objection  is  made  to  re- 
marks of  the  trial  court  alleged  to  be  prejudicial,  and  such  remarks 
do  not  appear  in  the  bill  of  exceptions,  it  will  be  presumed  that  the 
remarks  complained  of  did  not  affect  the  verdict. 

8.  Masteb  and  sebvant,  §  84* — when  evidence  sufficient  to  sustain 
verdict  in  action  for  salary.  In  an  action  to  recover  for  salary,  where 
the  evidence  was  conflicting,  a  verdict  for  plaintiff  held  sustained 
by  the  evidence. 

*See  nilnols  Notes  Dlirest,  Vols.  XI  to  XV,  and  ComuUitivo  QvarterlT',  Mune 
topic  and  section  nvmbcr. 
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The  People  of  the  State  of  Illinois  for  use  of  Edward 
Oobin^  by  Elizabeth  Oobln,  Appellee^  ¥.  Thomas 
Maj^  Jr.,  et  aL,  Appellants. 

1.  Bonds,  |  11* — u>hat  constitutes  a  statutory  surety  bond.  A 
statutory  bond  signed  only  by  a  nonresident  surety  is  not  a  bond 
with  security. 

2.  Clsbkb  of  00UBT8,  §  6* — when  order  confers  no  authority  to 
approve  a  nonresident  surety  on  appeal  bond.  The  order  of  a  Judge 
of  the  Circuit.  Court  fixing  the  amount  of  an  appeal  bond  "with 
surety  to  be  approved  by  the  clerk  of  said  courts*  is  equivalent  to  an 
order  authorizing  the  clerk  to  approve  a  surety  resident  in  this  State, 
or  authorized  by  statute  to  become  such  surety,  and  confers  no  au- 
thority to  approve  a  nonresident  surety. 

3.  Clebks  of  coubts,  §  6* — what  constitutes  breach  of  official  duty 
by  Circuit  Court  cleric.  The  action  of  a  clerk  of  the  Circuit  Court  in 
approving  an  appeal  bond  signed  only  by  a  nonresident  surety  is  a 
breach  of  official  duty,  although  the  order  of  the  Judge  fixing  the 
amount  of  the  bond  provided  that  it  should  be  "with  surety  to  be 
approved  by  the  clerk  of  said  court." 

4.  Clerks  of  courts,  |  6* — what  is  nature  of  duty  of  clerk  of  Cir- 
cuit Court  in  approving  surety  on  appeal  bond.  The  duty  of-  a  clerk 
of  the  Circuit  Court  in  approving  the  surety  on  an  appeal  bond  is 
ministerial,  although  in  performing  such  duty  the  clerk  may  be 
required  to  ascertain  whether  the  proposed  surety  is  a  resident  of 
this  State. 

6.  Vbnue,  I  21* — when  verification  of  petition  for  change  of  venue 
insufficient.  A  petition  for  a  change  of  venue  signed  by  several  de- 
fendants but  verified  by  but  one  of  them  is  insufficient  under  sec- 
tion 3  of  the  Venue  Act  ( J.  ft  A.  K  11,489),  requiring  that  every  such 
petition  "shall  be  verified  by  the  affidavit  of  the  applicant." 

6.  Pleading,  §  45* — when  addition  of  different  causes  of  action 
does  not  affect  declaration.  The  fact  that  other  and  dlfterent  causes 
of  action  may  have  been  added  to  a  declaration  will  not  disturb  any 
good  and  sufficient  cause  of  action  originally  stated  and  adhered 
to  and  not  abandoned. 

7.  Limitation  of  actions,  §  20* — when  action  against  Circuit 
Court  clerk  for  negligence  in  approving  surety  on  appeal  bond  ac- 
crues. An  action  against  a  clerk  of  the  Circuit  Court  for  negli- 
gently approving  an  Improper  surety  on  an  appeal  bond  accrues 
when  the  Judgment  of  the  Appellate  Court  affirming  the  judgment 
appealed  from  is  made  final. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XY,  and  Onmnlatlve  Quarterly, 
tofUc  and  section  number. 
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8.  CouBTS,  §  79* — when  Appellate  Court  may  not  consider  juris- 
diction of  Supreme  Court  on  review.  The  question  whether  the  Su- 
preme Court  has  Jurisdiction  to  review  on  certiorari  a  judgment  of 
the  Appellate  Court  is  not  a  proper  matter  of  consideration  for  the 
latter  court. 

9.  Evidence,  §  241* — when  copies  of  bonds  of  Circuit  Court  clerks 
deposited  vHth  Secretary  of  State  admissible.  Section  7  of  the  Sec- 
retary of  State  Act  (J.  ft  A.  K  10,541),  providing  that  "copies  of  all 
bonds,  papers,  writings  and  documents,  legally  deposited  in  the  office 
of  the  Governor  or  Secretary  of  State,  when  certified  by  the  Secre- 
tary of  State  and  authenticated  by  the  seal  of  his  office,  shall  be  re- 
ceived in  evidence  in  the  same  manner  and  with  like  effect  as  the 
original,"  is  broad  enough  to  permit  copies  of  bonds  of  Circuit  Court 
clerks  deposited  with  the  Secretary  of  State  to  be  received  in  evi- 
dence the  same  as  the  original  when  authenticated  by  the  seal  of  the 
office  of  the  secretary. 

10.  EjVidknce,  I  241* — what  is  basis  for  rule  for  admission  of  au- 
thenticated copies  of  bonds  filed  with  Secretary  of  State,  One  of  the 
objects  of  section  7  of  the  Secretary  of  State  Act  (J.  ft  A.  f  10,541), 
providing  for  the  admission  in  evidence  of  authenticated  copies  of 
bonds  deposited  with  the  Governor  or  Secretary  of  State  with  like 
effect  as  the  originals,  is  to  safeguard  the  bonds  by  keeping  them  on 
file  in  the  office  of  the  secretary  and  to  obviate  the  necessity  of  re- 
moving them  to  be  used  as  evidence  upon  the  trial  of  cases  whereby 
they  might  become  lost  or  misplaced. 

11.  Judgment,  §  170* — when  not  reversed  for  informalities,  A 
Judgment  will  not  be  reversed  for  informalities  not  essential  to  its 
validity  if  it  contains  all  the  necessary  elements  of  a  valid  judg- 
ment 

12.  Pbocess,  §  86* — when  amendment  of  summons  may  be  made. 
The  amendment  of  a  summons  by  increasing  the  amount  of  the  ad 
damnum  is  of  form  and  not  of  substance  and  may  be  made  at  any 
time,  even  after  verdict. 

13.  Appeal  and  ebbob,  §  1575* — when  rendition  of  judgm>ent  for 
amount  greater  than  ad  damnum  stated  in  summons  harmless  error, 
A  Judgment  will  not  be  reversed  because  it  is  for  an  amount  greater 
than  the  ad  damnum  stated  in  the  summons  where  at  the  time  of 
filing  the  summons  the  amount  of  the  ad  damnum  was  sufficient  to 
cover  plaintiff's  claim  as  it  then  stood,  the  excess  being  interest  ac- 
cruing in  the  meantime,  and  where  the  fact  was  not  called  to  the  at- 
tention of  the  trial  court,  it  being  presumed  that  the  trial  court 
would  readily  have  granted  an  amendment  to  cure  the  defect. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  WnuAic 

•See  minole  Notes  IMffeet,  Vols.  XI  to  XT,  and  CnmnlatlTO  <|iurteriy,  mbm 
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M.  Vandeveztter,  Judge,  presiding.    Heard  In  this  court  at  the  Oc- 
tober term,  1915.    Affirmed.    Opinion  filed  April  17,  1916. 

Charuss  p.  Wise  and  Fred  B.  Merrills,  for  appel- 
lants. 

C.  H.  Burton,  for  appellees. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  case,  which  in  diflferent  phases,  has  heen  twice 
in  this  conrt  before,  arises  out  of  the  following  facts 
and  circumstances:  On  November  4,  1890,  Edward 
Gobin,  a  child  between  five  and  six  years  of  age,  was 
injured  by  an  engine  of  the  Louisville,  Evansville  & 
St.  Louis  Consolidated  Railroad  Company  in  East  St. 
Louis.  On  June  1,  1893,  he  obtained  a  judgment 
against  said  railroad  company  for  $3,000.  An  appeal 
was  prayed  from  this  judgment  to  the  Appellate  Court 
and  the  bond  was  fixed  by  the  court  at  $3,500  with 
**  surety  to  be  approved  by  the  clerk  of  said  court. '^ 
Thomas  May,  Jr.,  was  clerk  of  the  court  and  approved 
the  bond  with  D.  J.  Mackey,  the  president  of  the  rail- 
road referred  to,  and  a  nonresident  of  Illinois,  as  sole 
surety.  Appellee's  judgment  was  affirmed  against  the 
railroad  by  the  Appellate  Court  on  March  23,  1894. 
[See  52  111.  App.  565.]  During  the  pendency  of  the 
appeal,  the  railroad  company  became  insolvent  and 
went  into  the  hands  of  receivers.  A  petition  was  filed 
for  Edward  Gobin  in  the  United  States  court  in  an  at- 
tempt to  have  the  judgment  paid  out  of  the  property  of 
the  railroad  company  in  the  hands  of  the  receivers  but 
the  same  was  denied  and  the  petition  dismissed.  On 
February  22, 1897,  judgment  was  obtained  against  said 
D.  J.  Mackey  as  surety  on  the  appeal  bond  at  his  place 
of  residence,  Evansville,  Indiana,  and  execution  was 
afterwards  issued  thereon  and  returned  unsatisfied, 
there  being  **no  property  found''  upon  which  levy 
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could  be  made.  On  November  20,  1900,  suit  was  com- 
menced against  said  Thomas  May,  Jr.  and  Thomas 
Burke,  Joseph  A.  Kurrus  and  Albert  M.  Meints,  the 
bondsmen,  on  his  oflScial  bond  as  clerk  of  the  Circuit 
Court,  by  appellee,  to  recover  damages  for  the  failure 
of  duty  by  the  clerk  in  approving  the  bond.  That  suit 
was  dismissed  February  7,  1903.  On  February  12, 
1904,  this  suit  was  begun  between  the  same  parties  as 
the  one  last  referred  to  and  for  the  same  purpose,  in 
the  City  Court  of  East  St  Louis.  A  demurrer  was 
filed  to  the  declaration  and  sustained.  An  amended 
declaration  was  then  filed  to  which  a  demurrer  was 
also  sustained.  Appellee  elected  to  abide  the  declara- 
tion and  judgment  was  entered  against  him  for  costs. 
On  appeal  to  this  court  it  was  held  that  the  declaration 
stated  a  cause  of  action  and  the  judgment  of  the  trial 
court  was  reversed  and  the  cause  remanded.  People 
for  use  of  Gobin  v.  May,  133  111.  App.  139.  The  decla- 
ration to  which  the  demurrer  had  been  sustained  con- 
tained three  counts,  which  are  recited  at  some  length 
in  the  opinion.  This  court  there  held  that  the  demur- 
rer was  properly  sustained  as  to  the  first  count  but 
should  have  been  overruled  as  to  the  second  and  third. 
The  second  count  above  referred  to  had  alleged  that 
the  clerk  took  Mackey,  who  was  a  nonresident  of  the 
State  and  wholly  insolvent,  as  sole  surety  without  re- 
quiring him  to  qualify  as  surety  and  in  utter  disregard 
of  his  duties  as  clerk,  and  the  third  count  was  substan- 
tially the  same,  but  alleged  that  the  clerk  well  knowing 
that  Mackey  was  insolvent  and  a  nonresident  of  the 
State  of  Illinois  and  not  a  suitable  or  suflScient  surety 
took  him  as  sole  surety  on  said  appeal  bond.  After 
the  case  was  redocketed  in  the  City  Court,  appellee 
withdrew  the  second  and  third  counts  and  filed  an 
amended  declaration  containing  only  one  count.  A  de- 
murrer was  again  sustained  to  this  declaration,  ap- 
pellee abided  by  the  declaration  and  judgment  was 
entered  against  him  for  costs  and  in  bar  of  his  action. 
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Appellee  again  appealed  his  case  to  this  court  which 
affirmed  the  judgment  of  the  court  below,  holding  the 
one  count  to  be  identical  with  the  first  count  of  the 
former  declaration,  which  had  not  been  approved. 
People  for  use  of  Oohin  v.  May,  158  HL  App.  596. 
Thereafter,  the  Supreme  Court  on  petition  of  appellee 
granted  a  writ  of  certiorari,  reviewed  the  case,  re- 
versed the  judgment  of  the  Appellate  and  City  Courts 
and  remanded  the  case.  People  v.  May,  251  HI.  54. 
That  court  in  its  opinion  states:  ''The  single  count 
of  the  amended  declaration  did  not  aver  that  the  sure- 
ty, at  the  time  he  was  accepted,  was  insolvent  or  had 
not  property  of  such  value  that  he  could  be  compelled 
to  respond  to  the  amount  of  the  bond,  but  the  aver- 
ment is  that  the  clerk  did  not  make  due  inquiry  and 
use  proper  means  to  ascertain  the  qualification  and 
financial  standing  of  the  surety  and  to  ascertain  the 
amount  of  his  property,  and  that  without  properly  in- 
forming himself  he  'carelessly  and  negligently  accept- 
ed the  said  D.  J.  Mackey,  a  nonresident  of  the  State 
of  Illinois,  as  aforesaid,  and  wholly  insufficient  as  sure- 
ty upon  said  appeal  bond,  as  sole  surety  thereon. '  The 
insufficiency  of  the  surety  therefore  seems  to  be  based, 
not  upon  his  want  of  property,  but  upon  his  nonresi- 
dence."  It  was  there  also  held  that:  "So  far  as  the 
courts  of  this  State  are  concerned,  a  bond  signed  only 
by  a  nonresident  surety  is  not  a  bond  with  security. 
The  order  of  the  court  to  the  clerk  to  approve  the 
security  offered  on  the  bond  was  equivalent  to  an  order 
authorizing  the  clerk  to  approve  a  surety  resident  in 
this  State  or  authorized  by  statute  to  be  a  surety  upon 
such  bond.  The  order  conferred  no  authority  upon 
the  clerk  to  approve  a  nonresident  surety,  and  his  act 
in  doing  so  was  a  breach  of  his  official  duty.  *  *  * 
The  question  committed  to  the  jjidgment  of  the  clerk 
was  the  sufficiency  of  the  security.  The  law,  as  we 
have  held,  required  the  surety  to  be  a  resident  of  the 
State.    As  to  this  requirement  there  was  no  discretion* 
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The  duty  of  the  clerk  was  fixed  and  certain,  and  was 
therefore  ministerial.  *  *  *  The  fact  that  the  clerk 
may  be  required  to  ascertain  whether  the  proposed 
surety  is  a  resident  of  the  State  does  not  aJBfect  the 
ministerial  nature  of  his  duty.'' 

After  the  case  was  redocketed  in  the  City  Court  it 
came  to  trial  on  the  amended  declaration  filed  October 
19,  1914.  In  this  declaration  the  breach  of  duty  relied 
on  is  the  same  as  in  the  first  count  of  the  first  declara- 
tion demurred  to  and  the  only  count  reviewed  by  the 
Supreme  Court,  that  is  to  say,  that  the  clerk  unlawfully 
and  in  disregard  of  his  duty  approved  said  appeal  bond 
with  D.  J.  Mackey,  a  nonresident,  as  the  sole  surety. 
During  the  course  of  the  litigation  and  prior  to  the 
last  trial,  Thomas  Burke,  one  of  the  bondsmen,  died 
and  Albert  Meints,  another  bondsman,  became  bank- 
rupt and  received  his  discharge.  The  jury  found  the 
issues  for  appellee  and  that  the  amount  of  the  bond 
and  debt  was  $10,000.  They  further  found  the  amount 
of  damages  sustained  by  appellee  against  the  appel- 
lants Thomas  May,  Jr.  and  Joseph  A.  Kurrus  to  be 
$6,269.58. 

Appellants  complain  that  a  petition  for  a  change  of 
venue  filed  by  them  was  not  granted.  The  petition 
asked  for  a  change  of  venue  pursuant  to  the  statute, 
on  account  of  the  prejudice  of  William  M.  Vandeventer 
and  Eobert  H.  Flaimigan,  judges  of  the  City  Court. 
The  petition  was  signed  by  appellants,  Thomas  May, 
Jr.  and  Joseph  A.  Kurrus,  also  the  bondsman  Albert 
M.  Meints,  by  Fred  B.  Merrills,  their  attorney,  shortly 
prior  to  the  discharge  of  the  last-named  bondsman  in 
bankruptcy.  It  purports  to  have  been  made  by  Thomas 
May,  Jr.  on  behalf  of  himself  and  his  codefendants 
Kurrus  and  Meints  and  is  sworn  to  by  May  alone.  It 
does  not  state  that  it  is  made  at  the  request  of  Kurrus 
and  Meints  or  with  their  knowledge  or  consent.  Sec- 
tion 3  of  the  Venue  Act  (J.  &  A.  |f  11,489)  provides: 
* '  Every  application  for  a  change  of  venue  shall  be  by 
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petition,  setting  forth  the  cause  of  the  application  and 
praying  a  change  of  venue,  which  petition  shall  be 
verified  by  the  affidavit  of  the  applicant/' 

In  Eddleman  v.  Union  Cownty  Traction  Co.,  217  HI. 
409,  which  was  a  condemnation  proceeding,  it  was  held 
that  a  petition  for  a  change  of  venue  upon  the  alleged 
ground  that  the  judge  was  prejudiced  was  property 
denied,  where  only  a  part  of  the  defendants  joined  in 
the  petition  and  the  same  was  not  sworn  to  by  one  of 
two  defendants  who  signed  it.  In  Oourley  v.  Pierce, 
182  HI.  App.  609,  it  was  held  in  a  bill  to  contest  a  will 
that  an  application  for  a  change  of  venue  by  one  com- 
plainant when  not  joined  in  or  consented  to  by  the 
other  complainants  was  properly  denied.  In  Tatmer 
V.  Clapp,  139  HI.  App.  353,  which  was  a  suit  in  assump- 
sit, a  petition  for  a  change  of  venue,  which  stated  that 
the  application  was  made  with  the  consent  and  on  be- 
half of  all  the  defendants,  but  which  was  signed  and 
verified  by  the  defendant  only,  was  held  to  be  insuf- 
ficient. In  view  of  these  authorities,  we  are  of  opinion 
that  the  court  properly  refused  the  petition  for  a 
change  of  venue  from  the  judges  of  the  City  Court  in 
this  case. 

It  is  earnestly  insisted  by  appellants  that  this  suit 
was  barred  by  the  statute  of  limitations.  The  suit 
which  is  now  pending  on  this  appeal  was  commenced 
February  12,  1904,  and  the  judgment  of  the  Circuit 
Court  of  St.  Clair  county,  from  which  the  appeal  in  the 
original  damage  suit  was  taken,  was  aflSrmed  in  the 
Appellate  Court,  and  made  final  March  23,  1894.  We 
are  of  opinion  that  the  cause  of  action  accrued  against 
appellees  on  the  oflScial  bond  of  Mr.  May  as  clerk  of 
the  Circuit  Court  on  the  date  of  the  affirmance  of  such 
judgment.  Ten  years  had  not  elapsed  between  the 
date  of  the  affirmance  of  the  judgment  and  the  com- 
mencement of  this  suit,  and  unless  the  original  cause 
of  action  has  been  replaced  by  another  and  diflFerent 
cause  since  the  commencement  of  the  suit,  the  statute 
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of  limitations  has  not  run.  While  other  and  different 
causes  may  have  been  added  to  the  declaration,  this 
would  not  disturb  any  good  and  sufficient  cause  origi- 
nally stated  and  not  abandoned  but  still  adhered  to. 
On  the  first  appeal  from  the  original  declaration,  this 
court  passed  upon  the  sufficiency  of  the  three  oounts, 
holding  the  first  count  bad  and  the  other  two  good^  On 
the  second  appeal  we  held  that  the  single  count  there 
considered  was  identical  with  the  first  count  in  the 
declaration  on  the  former  appeal,  which  we  had  held 
bad,  and  the  Supreme  Court  in  its  opinion  in  this  case 
above  referred  to,  states  in  reviewing  the  declaration : 
**The  insufficiency  of  the  surety,  therefore,  seems  to 
be  based  not  upon  his  want  of  property  but  his  non- 
residence."  In  the  declaration  as  it  nx)w  stands  on 
this  appeal,  it  is  charged  that  the  said  clerk  unlaw- 
fully and  in  utter  disregard  of  his  duty  did  approve 
said  Mackey  as  sole  surety  upon  said  bond  and  that  said 
Mackey  was  then  a  nonresident  of  the  State  of  Illi- 
nois. It  is  apparent  therefore  from  the  pleadings  that 
the  approval  by  the  clerk,  of  Mackey,  who  was  a  non- 
resident of  the  State  of  Illinois,  as  sole  surety  on  the 
bond,  was  charged  in  each  of  the  declarations  and  this 
charge  the  Supreme  Court  holds  was  a  good  cause 
of  action.  Appellants  contend,  however,  that  as  the 
bond  was  approved  June  1,  1893,  the  cause  of  action 
then  accrued,  the  statute  of  limitations  then  began  to 
run,  and  as  a  consequence  the  ten-year  limitation  had 
expired  before  this  action  was  commenced.  But  it 
must  be  borne  in  mind  that  this  suit  is  for  damages 
occasioned  to  appellee  by  the  unlawful  act  of  the  clerk 
in  approving  the  appeal  bond.  Had  appellee  lost  his 
suit  on  appeal,  he  would  not  have  been  injured  and 
could  not  have  sustained  an  action  notwithstanding  the 
fact  that  the  act  of  the  clerk  in  approving  the  bond  was 
illegal,  but  it  was  not  until  he  obtained  his  final  judg- 
ment that  his  rights  became  fixed  and  his  right  of  ac- 
tion accrued.     If  it  could  properly  be  held  that  the 
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right  of  action  in  such  a  case  accrues  when  the  bond  is 
approved,  then  it  might  also  happen  that  an  appellee  ^s 
rights  would  not  be  fully  determined  until  after  the 
expiration  of  ten  years  from  the  illegal  approval  of 
the  appeal  bond,  under  which  circumstances  such  an 
appellee  would  have  no  right  to  bring  suit  against  the 
clerk  for  his  illegal  action,  and  the  purpose  for  which 
such  bond  is  required  by  law  would  be  defeated.  We 
conclude  that  it  must,  therefore,  be  held  in  reason  that 
appellee's  right  of  action  accrued  when  his  judgment 
was  made  final,  which  was  March  23,  1894,^  and  that 
the  statute  of  limitations  did  not  run  against  this  suit. 
Appellant  calls  in  question  the  right  of  the  Supreme 
Court  to  review  this  case  when  it  was  before  that  body, 
because  as  it  is  claimed  the  court  did  not  have  jurisdic- 
tion. Whether  or  not  that  court  had  jurisdiction  of 
the  case  on  certiorari  is  not  a  proper  matter  of  con- 
sideration for  this  court,  but,  if  it  were,  it  only  need 
be  said  in  answer  to  this  claim  that  on  a  motion  filed 
in  the  Supreme  Court,  asking  that  the  final  order  in 
this  case  be  recalled,  the  judgment  vacated  and  the 
opinion  above  referred  to  (251  111.  54)  be  expunged 
from  the  record  and  the  remanding  order  recalled. 
The  court  denied  the  motion,  holding  that  the  case  was 
one  of  which  the  court  had  jurisdiction  of  the  subject- 
matter  and  that  its  judgment  was  final  between  the 
parties  in  this  case.  Over  appellants'  objection,  ap- 
pellee was  permitted  to  introduce  in  evidence  a  copy 
of  the  bond  sued  on,  certified  to  by  the  Secretary  of 
State.  Appellants  insist  that  the  failure  to  introduce 
the  bond  itself  leaves  nothing  on  which  to  base  the 
judgment,  as  the  copy  was  insufficient.  Section  4  of 
chapter  25  of  our  Revised  Statutes  (J.  &  A.  T[  2129) 
requires  that  the  bond  of  a  clerk  of  the  Circuit  Court 
shall  be  filed  in  the  office  of  the  Secretary  of  State.  It 
is  provided  by  section  7,  ch.  124,  of  our  Revised  Stat- 
utes (J.  &  A.  If  10,541)  that:  '^ Copies  of  all  bonds, 
papers,   writings    and   documents,   legally   deposited 
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in  the  oflSce  of  the  Governor  or  Secretary  of  State, 
when  certified  by  the  Secretary  of  State  and  authenti- 
cated by  the  seal  of  his  oflSce,  shall  be  received 
in  evidence  in  the  same  manner  and  with  like 
effect  as  the  originals/*  It  appears  to  ns  that 
this  section  is  suflSciently  broad  to  permit  copies 
of  bonds  of  circuit  clerks  deposited  with  the  Secre- 
tary of  State  to  be  received  in  evidence  the  same 
as  the  original  when  authenticated*  by  the  seal  of 
the  oflSce  of  the  secretary.  This  is  the  plain  language 
of  the  statute,  and  we  know  of  no  reason  why  it  should 
be  departed  from.  Counsel  for  appellants  state  that 
appellee  could  easily  have  brought  the  Secretary  of 
State  or  one  of  his  deputies  with  the  original  instru- 
ment to  be  introduced  on  the  trial.  It  is  evident,  how- 
ever, that  one  of  the  objects  of  the  law  is  to  safeguard 
these  bonds  by  keeping  them  on  file  in  the  office  of  the 
Secretary  of  State,  and  to  obviate  the  necessity  of  re- 
moving them  to  be  used  as  evidence  upon  the  trial  of 
cases  and  thereby  possibly  become  lost  or  misplaced. 
The  court  below  properly  permitted  the  duly  certified 
copy  of  the  bond  in  question  to  be  introduced  in  evi- 
dence and,  when  so  introduced,  it  was  properly  re- 
ceived with  like  effect  as  if  it  had  been  the  original. 

Complaint  is  made  by  appellants  of  the  form  of  the 
judgment  entered  in  this  cause  which  is  as  follows: 
*  *  It  is  therefore  considered  and  adjudged  by  the  court 
that  the  plaintiff  have  and  recover  of  defendants 
Thomas  May,  Jr.  and  Joseph  Kurrus  the  said  sum  of 
six  thousand  two  hundred  sixty  nine  dollars  and  fifty 
eight  cents  ($6,269.58),  together  with  the  costs  by  him 
in  this  behalf  expended,  and  that  execution  issue  there- 
for." While  it  would  have  been  proper  for  the  court 
to  have  followed  more  in  detail  the  form  of  the  verdict 
above  referred  to,  yet  this  judgment  shows  the  relief 
granted,  in  whose  favor  and  against  whom,  the  amount 
of  the  judgment  and  that  it  was  rendered  by  the  court 
It  therefore  contains  all  the  necessary  elements  for  a 
valid  judgment  and  should  not  be  reversed  for  infor- 
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malities  not  essential  to  its  validity.  Coats  v.  Barrett, 
49  m.  App.  275 ;  Minkhart  v.  Hcmkler,  19  lU.  47. 

Complaint  is  also  made  by  appellants  of  the  ruling 
of  the  court  in  regard  to  the  instructions.  The  instruc- 
tions given  for  appellee  were  not  intricate  or  involved, 
and  appear  to  state  plainly  the  law  in  harmony  with  the 
holding  of  the  Supreme  Court  in  its  opinion  in  regard 
to  this  case  above  referred  to,  while  the  instructions 
refused  on  the  part  of  appellants  either  trans- 
gressed the  law  as  there  stated  or  were  not  in  con- 
formity with  other  rules  of  law,  most  of  which  have 
been  heretofore  discussed  in  this  opinion.  It  is  a  con- 
tention that  improper  remarks  prejudicial  to  appel- 
lants were  made  by  the  court  in  the  course  of  the  trial 
and  that  counsel  for  appellee  made  improper  and  un- 
fair arguments  to  the  jnry,  not  supported  by  the  evi- 
dence. A  considerable  portion  of  the  briefs  of  both 
appellants  and  appellee  are  devoted  to  this  question, 
but  a  consideration  of  all  the  statements  referred  to 
leads  us  to  the  conclusion  that  while  hasty  remarks 
may  have  been  made  by  the  court  and  counsel  in  the 
course  of  the  trial,  there  was  nothing  said  that  could 
have  prejudiced  the  jury  in  the  finding  of  their  verdict 
or  could  warrant  the  granting  of  a  new  trial  on  that 
account. 

One  of  the  reasons  for  a  new  trial  assigned  in  the 
motion  by  appellants  in  the  trial  court  was  that  the 
damages  assessed  by  the  jury  exceeded  the  ad  dam^ 
num.  The  writ  of  summons  issued  stated  the  debt 
under  the  bond  at  $10,000,  and  claimed  damages  in  the 
sum  of  $5,000.  The  declaration  upon  which  the  case 
was  tried  placed  the  damages  at  $10,000.  It  is  claimed 
by  appellants  with  considerable  force  that  the  fixing  of 
the  larger  amount  in  the  declaration  is  not  sufficient 
but  that  in  order  to  save  the  judgment  the  summons 
should  have  been  amended.  The  statement  in  the  mo- 
tion for  a  new  trial  was,  **The  damages  assessed  by 
the  jury  exceed  the  ad  damnum/'    Whether  or  not 
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this  was  intended  to  refer  to  the  ad,  damnum  of  the 
declaration  or  of  the  summons  does  not  appear.  As  a 
matter  of  fact  at  the  time  the  summons  was  filed  the 
damages  laid  would  have  been  sufficient  to  cover  the 
judgment  obtained  by  appellee  for  his  injuries,  to- 
gether with  interest  thereon  to  that  date,  but  the  ex- 
cess over  the  amount  stated  in  the  summons  was  caused 
by  the  accumulation  of  interest  up  to  the  time  of  judg- 
ment in  this  case.  If  the  attention  of  the  court  below 
had  be^i  called  to  the  fact  that  the  judgment  exceeded 
the  amount  of  damages  stated  in  the  summons,  it  must 
be  presumed  that  an  amendment  would  have  been 
readily  granted  as  such  an  amendment  is  one  of  form 
rather  than  substance  and  could  have  been  made  on  the 
mom^it,  even  after  verdict.  In  view  of  the  fact  that 
the  declaration  upon  which  the  case  was  tried  stated 
a  sufficient  amount  in  the  ad  damnum  to  more  than 
cover  the  amount  of  the  recovery,  and  as  the  objection 
does  not  go  to  any  matter  of  substance  but  to  a  mere 
formality  so  far  as  this  case  is  concerned,  we  are  of 
opinion  that  the  failure  to  amend  the  summons  in  the 
particular  named  should  not  work  a  reversal  of  the 
judgment.  In  accordance  with  the  views  above  ex- 
pressed, the  judgment  of  the  court  below  will  be  af- 
firmed. 

Affirmed. 
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Jaeob  Sehulz^  Appellant,  t.  William  Eaiser,  Appellee. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Ck>urt  of  St.  Clair  county;  the  Hon.  W.  B. 
Haduct,  Judge/  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Reversed  and  remanded.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  by  Jacob  Schulz,  plaintiflF,  against  William 
Kaiser,  defendant,  in  the  Circuit  Court  of  St.  Clair 
county,  to  recover  for  injury  to  crops  by  trespassing 
animals.  From  a  judgment  for  defendant,  plaintiff 
appeals. 

Otwell  &  LiNDAUBB,  f Or  appellant. 

A.  B.  Davis,  for  appellee. 

Mb.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court 

Abstract  of  tbe  Deeision. 

1.  Animals,  §  48* — -when  instruction  on  damages  for  trespass 
erroneous.  In  an  action  to  recover  for  damage  done  to  crops  by 
trespassing  animals,  an  Instruction  that  the  Jury  should  find  for  de- 
fendant If  It  appeared  that  no  actual  damage  was  sustained  by 
plaintiff  although  it  should  appear  that  defendant's  animals  actually 
entered  upon  plaintiffs  land  Is  erroneous,  plaintiff  being  entitled  to 
at  least  nominal  damages  in  such  case. 

2.  Animals,  $  23* — what  constitutes  trespass  hy.  Every  unau- 
thorized entry  upon  the  land  of  another  by  animals  Is  a  trespass. 

3.  Animals,  §  46* — when  damages  implied  from  trespass  hy. 
Damages  are  Implied  from  every  unauthorized  entry  upon  the  land 
of  another  by  animals. 


•Bee  nilnoto  Note*  DIceet,  Veto.  XI  to  XV,  and  CnmolattTe  Qnartorlj, 
topio  Mid  eeetlon  namber. 
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Yalmore  Parker  et  al.,  Appellees,  t.  Dolph  GonoTer  et 

al.,  Appellants. 

1.  Wills,  {  228* — when  complete  instrument  overrides  particu- 
lar provisions.  As  a  general  rule  no  section  or  provision  of  a  will 
can  control  against  the  manifest  intent  of  the  complete  instrument. 

2.  Wills,  §  226* — when  construction  depends  upon  intention  of 
testator  gathered  from  entire  instrument.  The  construction  of  a 
will  depends  upon  the  intention  of  the  testator  to  he  ascertained 
from  a  full'  view  of  everything  contained  in  the  will,  giving  just 
weight  and  operation  to  each  clause  and  word  employed,  unless  there 
is  some  invincible  repugnance  or  some  portion  of  it  is  absolutely 
unintelligible. 

3.  Wills,  §  244* — who  constitute  heirs  and  descendants  living  at 
time  of  distribution  of  estate.  A  provision  in  a  will  that  a  certain 
distribution  of  the  profits  arising  from  his  property  be  made  among 
his  "heirs  and  descendents  living"  at  the  time  of  the  distribution 
means  a  distribution  between  the  heirs  who  are  directly  descended 
from  him  who  are  living  at  such  time,  and  does  not  Include  the  hus- 
band and  executor  of  a  deceased  daughter,  although  in  another 
clause  of  the  will  the  testator  devises  to  such  daughter  an  undivided 
portion  of  his  estate  without  condition. 

4.  Wills,  §  249* — when  general  provision  in  favor  of  child  con- 
trolled by  specific  provision  for  distribution.  Where  testator  made 
in  his  will  a  life  provision  for  his  wife  and  devised  without  condi- 
tion an  undivided  portion  of  the  estate,  subject  to  the  provision  for 
the  wife,  to  a  daughter,  who  predeceased  the  testator,  leaving  a  hus- 
band, who  was  her  devisee  and  executor,  but  no  children,  and  in  a 
later  clause  of  the  will  testator  provided  that  under  certain  condi- 
tions a  distribution  of  certain  royalties  derived  from  the  estate 
devised  might  be  made  in  the  lifetime  of  the  wife,  and  that  any  dis- 
tribution made  previous  to  the  death  of  the  said  wife  should  be 
between  his  heirs  and  descendents  living  in  pursuance  of  the  statute 
of  the  State  of  Illinois  at  the  date  of  this  will,  held  that  the  general 
provision  in  favor  of  the  daughter  was  controlled  by  the  specific 
provision  as  to  the  distribution,  so  that  the  devisee  and  executor  of 
the  deceased  daughter  had  no  Interest  or  distributive  share  in  audi 
distribution. 

5.  Wills,  §  249* — when  general  provisions  controlled  by  specific 
provisions.  In  constructing  wills,  general  provisions  must  give  way 
to  those  which  are  specific. 

*8«e  niinoU  Notes  Digest,  VoU.  XI  to  XV,  ancl  CnmiibUlTe  <^iiartorly,  mm» 
loplc  and  ■oetloii  nmnber. 
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Parker  v.  Conover,  198  IlL  App.  638. 

Appeal  from  the  Circuit  Court  of  Crawford  county;  the  Hon. 
EiNocH  E.  Newun,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tol^r  term,  1915.    Affirmed.    Opinion  filed  April  17,  1916. 

# 

P.  G.  Bradbuby  and  Jones  &  Jones,  for  appellants. 
Nbwun,  Pabkeb  &  Nbwlin,  for  appellees. 

Mb.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Appellees,  who  are  the  widow,  heirs  at  law  and  the 
executors  of  Henry  Parker,  deceased,  filed  this  bill  to 
construe  his  will.    There  was  no  evidence  in  the  case 
but  it  was  by  agreement  heard  upon  bill  and  answer, 
the  only  question  before  the  court  being  as  to  the  in- 
tention of  the  testator  as  expressed  in  certain  portions 
of  the  will.    It  appeared  from  the  bill  and  answer  that 
Henry  Parker  died  January  26,  1909,  in  Crawford 
county,  Illinois,  where  he  owned  a  large  body  of  land, 
underlaid  with  gas  and  oil;  that  at  the  time  of  his 
death  he  had  a  wife,  six  children  and  three  grandchil- 
dren; that  his  will  was  duly  admitted  to  probate  and 
his  sons  Valmore  Parker  and  G.  H.  Parker,  who  were 
appointed  executors  therein,  duly  qualified  and  en- 
tered upon  the  discharge  of  their  duties.    Item  three 
of  the  will,  after  giving  to  the  testator's  wife,  in  lieu 
of  dower  and  homestead  estate,  all  of  his  household 
goods  and  any  other  personal  property  that  she  might 
select,  contained  the  following  provision :    '*I  also  give 
and  bequeath  to  my  said  wife  for  and  during  her  nat- 
ural life,  the  proceeds,  rents,  issues  and  profits,  includ- 
ing the  oil  and  gas  therein  and  thereunder,  of  all  the 
real  estate  of  which  I  may  die  seized,  together  with  the 
interest  and  income  that  may  be  derived  from  any  and 
all  personal  property,  moneys  or  choses  in  action  of 
which  I  may  die  possessed  and  the  accumulation  of  my 
estate  after  my  death ;  provided,  however,  all  of  said 
proceeds,  rents,  issues,  profits,  interest  and  income 
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will  be  needed  for  the  maintenance,  comfort  and  sup- 
port of  the  said  Mary  Parker  and  her  household/*  In 
item  four,  the  testator  devises  and  bequeaths  to  his 
executors  in  trust  all  of  his  property  except  that  be- 
queathed to  his  wife,  Mary  Parker,  to  hold,  use,  man- 
age and  control  the  same,  during  the  lifetime  of  his 
said  wife ;  that  said  executors  sell  said  personal  prop- 
erty coming  to  their  hands  and  that  the  proceeds  of  the 
sale,  together  with  all  money  belonging  to  the  estate 
or  that  may  accumulate  in  the  hands  of  the  executors, 
be  loaned  during  the  lifetime  of  his  said  wife,  provided 
they  should  supply  the  comforts,  necessities  and  de- 
mands of  his  said  wife,  and  also  provided  that  if  at 
any  time  the  accumulations  and  income  of  the  estate 
should  be  such  as,  in  the  judgment  of  the  executors,  the 
whole  of  the  same  should  not  be  needed  for  the  support 
and  maintenance  of  his  wife  in  a  comfortable  manner 
they  might  make  distribution  of  the  money  which  might 
accumulate  as  afterwards  in  the  will  cUrected.  The 
will  then  devises  certain  portions  of  the  real  estate  to 
the  testator's  children  and  grandchildren,  *' subject, 
however,  to  the  bequests  and  devises  herein  before 
made  for  the  use  and  benefit  of  my  said  wife,  Mary- 
Parker  therein/'  By  item  twelve  the  testator  devised 
to  his  children,  Valmore  Parker,  Ella  Adams,  George 
H.  Parker,  Albert  Parker,  Millie  Conover  and  Stella 
Conover,  each  the  one-seventh  part  of  all  the  oil,  gas 
and  mineral,  in  and  under  the  real  estate  of  which  he 
might  die  seized,  share  and  share  alike,  subject  to  the 
devises  made  for  the  use  and  benefit  of  his  said  wife ; 
and  by  the  thirteenth  item,  he  in  like  manner  devised 
to  his  three  grandchildren,  each  the  one-twenty-first 
part,  of  such  oil,  gas  and  mineral.  Item  fourteen  of  the 
will  provided  that :  ' '  After  the  death  of  my  said  wife 
and  the  payment  of  the  expenses  of  her  last  illness  and 
the  funeral  expenses  out  of  any  money  belonging  to 
my  estate  which  payments  I  hereby  authorize  and  di- 
rect shall  be  made  the  same  as  any  other  debt  against 
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my  estate.  I  desire  that  all  the  personal  property  of 
which  I  may  die  possessed,  shall  be  by  my  executors 
immediately  converted  into  money  without  any  order 
or  decree  of  court  at  either  public  or  private  sale  as 
they  may  deem  for  the  best  interests  of  my  estate; 
that  they  also  with  all  convenient  spefed  collect  all 
moneys,  including  all  interest  due  my  estate  and  after 
paying  all  the  costs  and  expenses,  all  debts  and  be- 
quests that  said  executors  pay  to  and  distribute  be- 
tween my  heirs  and  descendents  living  at  the  death  of 
my  said  wife,  if  she  s^urvives  me,  all  the  rest,  residue, 
remainder,  of  said  money  and  accumulations  not  there- 
tofore distributed,  in  pursuance  of  the  statute  of  the 
State  of  Illinois  in  force  at  the  date  of  this  will,  and 
any  distribution  made  by  my  executors  previous  to 
the  death  of  my  said  wife  shall  be  made  between  my 
heirs  and  descendents  living  in  pursuance  of  the  stat- 
ute of  the  State  of  Illinois  at  the  date  of  this  will. '  ^ 

The  bill  states  that  the  executors  have;  pursuant  to 
the  terms  and  conditions  of  said  will,  sold  the  royalties 
and  interest  from  all  oil  produced  and  saved  from  the 
lands  of  which  said  testator  died  seized,  and  that  they 
have  found  the  whole  amount  of  the  proceeds  of  such 
royalties  were  not  needed  for  the  support  and  main- 
tenance of  the  widow ;  that  they  have  heretofore  made 
distribution  of  the  portions  of  the  money  derived  from 
the  sale  of  said  oil  in  excess  of  the  amounts  necessary 
for  her  support  and  maintenance,  which  said  moneys 
have  been  distributed  among  the  persons  entitled 
thereto,  in  accordance  with  their  respective  interests, 
and  which  distribution  continued  from  time  to  time 
until  the  death  of  Millie  Conover,  one  of  the  children 
and  heirs  at  law  of  said  Henry  Parker  and  a  beneficiary 
named  in  said  will ;  that  said  Millie  Conover  died  May 
30,  1914,  testate,  leaving  her  mother,  the  said  Mary 
Parker,  her  sisters,  Ella  Adams  and  Stella  Conover, 
her  brothers,  Valmore  Parker,  G.  H.  Parker  and  Al- 
bert Parker,  and  her  nieces,  Minnie  Millins,  Lillie 
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McMasters,  Lillie  Garrett,  her  only  heirs  at  law  her 
surviving ;  that  by  her  last  will  and  testament,  her  sur- 
viving husband,  Dolph  Conover,  was  named  as  the  sole 
legatee  of  the  property  of  every  kind  and  character, 
of  which  she  died  seized,  and  that  said  Dolph  Conover 
was  named  as  her  executor,  and  has  duly  qualified  and 
is  now  acting  as  such;  that  said  executors  now  have 
money  on  hand  derived  from  the  proceeds  of  sale  of 
oil  royalties  from  the  lands  of  said  testator,  which  are 
not  needed  for  the  support,  care  and  maintenance  of 
his  widow  and  which  said  executors  insist  should  be 
distributed  among  the  heirs,  descendents  and  legatees 
of  the  said  Henry  Parker  now  living,  and  the  said 
Dolph  Conover  claims  that  he  is  entitled  to  one-seventh 
part  thereof,  under  the  terms  of  the  last  will  and  testa- 
ment of  the  said  Millie  Conover ;  that  it  is  to  settle  this 
controversy  that  the  suit  is  instituted  to  construe  the 
will. 

Dolph  Conover  and  Dolph  Conover  as  executor  of 
the  last  will  and  testaipent  of  Millie  Conover,  de- 
ceased, were  made  parties  defendant  to  the  bill  and 
filed  an  answer  claiming  the  one-seventh  portion  of  all 
the  proceeds  of  oil,  gas  or  minerals  now  held  by  said 
executors,  which  have  been  derived  by  them  frcm  any 
of  the  lands,  of  which  the  said  Henry  Parker  died 
seized,  or  which  may  hereafter  come  to  their  hands 
from  said  souroe,  under  and  by  virtue  of  the  last  will 
and  testament  of  said  Millie  Conover,  deceased.  The 
court  found  that  by  the  terms  and  provisions  of  said 
last  will  and  testament  of  said  Henry  Parker,  deceased, 
all  the  money  derived  or  collected  by  the  executors 
from  the  sale  of  oil  as  royalties,  or  that  may  here- 
after be  collected  by  them  during  the  lifetime  of  said 
Mary  Parker,  or  so  much  thereof  as  will  be  needed  for 
her  maintenance,  comfort  and  support,  during  her  life, 
is  the  property  of,  owned  by  and  belongs  to  the  com- 
plainant Mary  Parker,  widow  of  said  Henry  Parker, 
and  should  be  paid  to  her  for  and  during  her  natural 
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life,  and  if  at  any  time  said  money  should,  in  the  judg- 
ment of  said  executors,  not  be  required  to  be  so  used, 
then  they  might  make  distribution  of  such  part  of 
sudi  money  as  is  not  so  required  for  the  use  of  said 
Mary  Parker,  to  the  heirs  and  descendents  of  said 
Henry  Parker,  deceased,  living  at  the  time  of  such  dis- 
tribution in  such  proportion  or  share  as  each  heir 
would  take  by  virtue  of  the  statute  in  case  of  intes- 
tate property  in  force  at  the  time  of  the  death  of  said 
Henry  Parker,  deceased;  that  Dolph  Conover  and 
Dolph  Conover  executor  of  the  last  will  and  testament 
of  Millie  Oonover,  deceased,  are  neither  heirs  nor  de- 
scendents of  said  Henry  Parker,  deceased,  and  never 
can  be,  and  that  neither  of  them  is  the  owner  of  or  has 
any  interest  in  said  money  or  any  part  thereof,  hereto- 
fore collected  or  that  may  be  hereafter  collected,  dur- 
ing the  natural  life  of  said  Mary  Parker.  It  was  ac- 
cordingly decreed  by  the  court  that  said  executors  pay 
to  the  complainant  Mary  Parker,  for  and  during  her 
natural  life,  so  much  of  said  money  as  should  be  re- 
quired for  her  maintenance,  support  and  comfort  and 
distribute  the  balance,  if  any,  among  and  between  the 
heirs  and  descendents  of  the  said  Henry  Parker,  liv- 
ing at  the  time  of  such  distribution,  pursuant  to  the 
statute  of  the  State  of  Illinois,  in  force  at  the  time  of 
the  death  of  said  Henry  Parker,  and  that  in  making 
such  distribution  they  should  not  pay  any  part  of  said 
money  so  collected  or  derived  from  such  sale  of  oil  as 
royalty  during  the  lifetime  of  complainant  Mary  Par- 
ker to  said  defendant  Dolph  Conover  and  Dolph  Con- 
over executor  of  the  last  will  and  testament  of  said 
Millie  Conover,  deceased,  or  either  of  them.  Dolph 
Conover  personally  and  as  executor  prosecutes  this 
appeal,  asking  the  court  to  hold  that  by  operation  of 
law  the  terms  of  the  will  must  be  construed  as  provid- 
ing that  one-seventh  of  the  oil,  gas  and  minerals  under 
all  the  land  became  a  vested  remainder  in  his  wife, 
Millie  Conover,  at  the  death  of  her  father,  subject  only 
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to  a  just  proportion  of  the  amount  necessary  to  main- 
tain, care  for  and  support  his  widow,  Mary  Parker, 
during  her  lifetime;  that  the  estate  devised  to  said 
Millie  Conover  by  the  twelfth  item  above  referred  to, 
was  a  vested  remainder  subject  to  the  life  estate  de- 
vised to  Mary  Parker  therein. 

In  determining  the  rights  of  appellant  to  the  fund 
in  question,  it  is  necessary  to  take  into  consideration 
the  following  items  of  the  will :  Item  three  of  the  will, 
which  gives  to  the  wife,  Mary  Parker,  during  her  nat- 
ural life  *'The  proceeds,  rents,  issues  and  profits  in- 
cluding the  oil  and  gas  therein  and  thereunder  of  all 
the  real  estate."  Item  four,  which  devises  and  be- 
queaths all  the  property  to  the  executors  in  trust  to 
hold,  use,  manage  and  control  the  same  during  the 
lifetime  of  the  wife,  Mary  Parker,  as  therein  directed ; 
that  the  executors  shall  keep  loaned  the  fund  therein 
provided  for  during  the  life  of  the  said  wife  and  shall 
supply  her  comforts,  wants,  necessities  and  demands, 
and  if  at  any  time  the  accumulations  and  income  be 
such  as  in  the  judgment  of  the  executors  the  whole  of 
the  same  is  not  needed  for  her  support  and  mainte- 
nance in  a  comfortable  manner, '  Hhey  may  make  distri- 
bution of  so  much  money  which  may  accumulate  as 
hereinafter  directed."  Item  twelve,  which  devises  to 
the  six  children  including  Millie  Conover,  the  deceased 
wife  of  appellant,  each  a  one-seventh  of  all  the  oil,  gas 
and  mineral  under  the  real  estate,  subject  to  the  de- 
vises and  bequests  made  for  the  use  and  benefit  of  the 
wife,  Mary  Parker.  That  part  of  item  fourteen  which 
provides  that  *  *  any  distribution  made  by  my  executors 
previous  to  the  death  of  my  said  wife  shall  be  made 
between  my  heirs  and  descendents  living,  in  pursuance 
of  the  statute  of  the  State  of  Illinois  at  the  date  of  this 
will."  And  with  these  items  there  should  also  be  con- 
sidered the  specific  devises  of  real  estate  made  to  the 
children  and  grandchildren  as  above  referred  to,  sub- 
ject to  tjie  devises  and  bequests  made  for  the  use  and 
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benefit  of  the  wife  of  the  testator.  The  widow,  Mary 
Parker,  was  a  complainant  in  the  bill,  asking  that  the 
aoemnulations  in  the  hands  of  the  executors  be  distrib- 
uted to  the  heirs  and  descendents  of  her  deceased  hus- 
band, living  at  the  time  of  the  distribution  and  that 
none  go  to  appellants.  Appellant  Conover  makes  his 
claim  under  that  provision  of  section  twelve  of  the 
will  which  gives  his  wife  one-seventh  part  of  all  the 
oil,  gas  and  mineral  in  and  under  the  real  estate  of 
which  her  father  should  die  seized,  subject  to  the  de- 
vises and  bequests  made  for  the  use  and  benefit  of  his 
said  wife  therein,  but  it  is  a  well-known  canon  of  con- 
struction that  in  determining  the  intent  of  the  testa- 
tor the  whole  will  must  be  considered  together,  and 
that  as  a  general  rule  no  section  or  provision  standing 
alone  can  control  against  the  manifest  intent  of  the 
complete  instrument,  but  if  possible  force  and  effect 
must  be  given  to  every  request  or  direction  contained 
therein.  ''The  construction  (of  a  will)  depends  upon 
the  intention  of  the  testator,  to  be  ascertained  from  a 
full  view  of  everything  contained  in  the  will,  giving 
just  weight  and  operation  to  each  clause  and  word  em- 
ployed, unless  there  is  some  invincible  repugnance,  or 
some  portion  of  it  is  absolutely  unintelligible. '  ^  Dicki- 
son  V.  Dickison,  1 38  HI.  541. 

The  will  in  question  shows  a  systematic  attempt  on 
the  part  of  the  testator  to  dispose  of  his  property  and 
provide  for  his  family.  His  first  thought  is  for  his 
wife  and  he  gives  her  all  the  income  from  the  property, 
if  necessary,  for  her  maintenance,  comfort  and  sup- 
port, and  provides  that  the  personal  property  be  sold 
if  the  income  is  not  sufficient.  He  then  considered  the 
care  of  his  property  and  the  income  therefrom,  putting 
it  in  the  hands  of  his  executors  as  trustees  with  direc- 
tions to  pay  so  much  of  it  to  the  widow  as  her  needs 
and  comfort  might  demand,  the  balance  to  be  distrib- 
uted as  therein  provided.  He  then  divides  his  land 
among  his  children  and  grandchildren  by  seven  specific 
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bequests,  each  one  of  which  concludes  with  the  iden- 
tical words  used  at  the  conclusion  of  the  provision,  un- 
der  which  appellant  claims  title,  to  wit:  *'Salq*ect, 
however,  to  the  devises  and  bequests  herein  made  for 
the  use  and  benefit  of  my  said  wife,  Mary  Parker,  * '  He 
then  disposes  of  the  oil,  gas  and  mineral  under  the  land 
subject  to  the  same  reservation.  He  subsequently  di- 
rects what  shall  be  done  with  his  personal  propttty 
and  accumulations  on  hand  at  the  death  of  his  wife, 
and  then  comes  the  final  prjovision  in  the  will,  concern- 
ing the  disposition  of  the  property  which  is,  that  any 
distribution  thereof  made  previous  to  the  death  of  his 
wife,  should  be  made  between  his  heirs  and  descend- 
ents  living,  in  pursuance  of  the  statute  of  the  State  of 
Illinois  at  the  date  of  the  will.  The  provisions  of  the 
will,  taken  as  a  whole,  appear  to  be  substantiaDy  har- 
monious and  item  twelve,  under  which  appellant 
claims,  when  read  with  the  rest  of  the  will,  does  not 
appear  to  be  in  serious  conflict  therewith.  By  that 
item  the  testator's  children,  including  Millie  Conover, 
were  each  given  one-seventh  of  all  the  oil,  gas  and  min- 
eral in  and  under  the  real  estate,  of  which  he  should  die 
seized.  This  devise,  however,  was  made  Subject  to  the 
devises  and  bequests  made  for  the  use  and  benefit  of 
the  testator's  wife.  It  must  therefore  be  held  to  be 
subject  to  the  provisions  governing  the  distribution  of 
the  fund  provided  for  the  wife,  which  is  named  in  otiier 
items.  By  those  items  the  distribution  made  previous 
to  the  death  of  the  wife  were  to  be  between  the  testa- 
tor's  living  heirs  and  descendents.  Appellant  Con- 
over  was  not  a  descendent  of  the  testator  and  could 
not  either  in  his  own  right  or  as  executor  be  consid- 
ered an  heir  of  the  testator.  It  appears  evident  to  us 
that  the  testator  meant  that  the  fund  distributed  dur- 
ing the  lifetime  of  his  wife  should  be  divided  among 
his  heirs  who  had  directly  descended  from  him,  who 
were  living  at  the  time  of  the  distribution.  Under  this 
construction  appellant  is  not  entitled  to  any  interest 
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or  distributive  share  in  said  fund  which  may  be  distrib- 
uted during  the  lifetime  of  the  widow  of  said  Henry 
Parker,  deceased,  either  in  his  own  right,  as  devisee 
of  his  wife,  or  as  the  executor  of  her  will. 

It  is  also  a  matter  to  be  considered  that  the  bill  asks 
that  the  fund  be  distributed  as  provided  for  under  the 
specific  direction  contained  in  item  fourteen,  which  is 
the  last  direction  given  by  the  testator  in  his  will,  con- 
cerning the  disposition  of  his  property.  Even  if  this 
provision  did  conflict  with  that  under  which  appellant 
claims,  the  provision  in  item  fourteen  must  prevail  be- 
cause it  is  a  fundamental  rule  in  the  construction  of 
wills  that  the  later  provision  must  prevail  over  the 
former  ones  when  the  same  cannot  be  harmonized.  The 
rules  of  construction  above  referred  to  are  set  out  at 
length,  analyzed  and  supported  by  citations  in  the  opin- 
ion of  the  court  delivered  through  Justice  Shope  in 
Dickison  v.  Dickison,  supra.  Item  twelve,  which  gave 
the  testator  *s  children  each  one-seventh  of  all  the  oil, 
gas  and  mineral  in  or  under  his  real  estate,  was  a  gen- 
eral provision,  disposing  of  the  interests  named,  while 
that  providing  for  the  distribution  of  the  fund  at  the 
end  of  item  fourteen  was  a  specific  provision  made  for 
the  purpose  of  disposing  of  accumulations  or  the  re- 
ceipt from  royalties  during  the  lifetime  of  his  widow. 
"It  is  a  familiar  rule  in  the  construction  of  wills  that 
general  provisions  must  give  way  to  specific  provi- 
sions.^^ Saeger  v.  Bode,  181  111.  514.  Under  this  rule, 
also,  the  specific  provision  contained  in  item  fourteen 
must  prevail,  and  under  it  appellants  are  not  entitled 
to  receive  anything.  We  are  of  opinion  that  the  chan- 
cellor in  the  court  below  properly  construed  the  pro- 
visions of  the  will  submitted  to  him  by  the  bill  and 
answer  and  that  his  decree  should  be  affirmed. 

Affirmed. 
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ABATBlffENT  AND  REVIVAL. 

AMieMtment  of  damages — ^when  proceeding  to  make  on  dissolution  of 
Injunction  does  not  survlye.    p.  488. 

Occupational  DiaeaseM  Ad — ^when  actl<m  under  snrvlyes.    p.  33. 

Pendency  of  prior  action — ^when  motion  to  dismiss  because  of  prop- 
erly denied,    p.  254. 

PerMonal  injuries — ^when  action  for  does  not  survlye  at  common 
law.    p.  33. 

Suggestion  of  death — ^when  made  too  late.    p.  488. 

Survival  Act — ^what  actions  within,    p.  33. 

ACCOUNTS  STATED. 
Blements^whBt  constitutes,    p.  426. 

ACTIONS  AND  DEFENSES. 

Deposited  money — when  action  of  assumpsit  does  not  lie  to  recover 

for  loss  of  money  until  demand,    p.  547. 
Gaming  statute — when  not  defense  to  action  for  money  loaned  to 

gambler,    p.  483. 
Qarnishment — ^when  defense  against  nominal  plalntift  not  available 

against  real  party  in  interest    p.  538. 
Wrongful  prosecution — when  attorney  criminally  liable,    p.  1. 

ALTERATION  OP   INSTRUMENTS. 
Material  Meration — what  effect  of.    p.  494. 

ANIMALS. 

Dam/iges — when  implied  from  trespass  by.    p.  637. 

Domestic — when  care  need  not  be  exercised  to  avoid  being  bitten  by. 

p.  507. 
Evidence — when  due  care  to  avoid  injury  from  animal  need  not  be 

proven,    p.  507. 
Instructions — when  erroneous  as  to  damages  for  trespass,    p.  637. 
Pleading — when   due  care   to  avoid   injury  need   not  be  alleged. 

p.  507. 
Trespass — what  constitutes  by.    p.  637. 
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APPEALS  AND  BRRORa 

Ahttract — when   insufficient    p.   25. 

when  record  not  searched,    p.  173. 

Affidavit  in  Mupport  of  motion  to  vacate  decree— when  may  not  be 

considered  on  review  ot  decree,    p.  608. 

when  record  must  contain,    p.  608. 

J^rmance — when  made  because  of  insafficiency  ol  abstract    ^  491. 
Appeal — ^when  Joint  defendants  must  perfect  jointly,    p.  94. 

when  not  In  oompliance  with  prayer  or  order.    p«  94. 

when  riffht  of  exists,    pp.  94,  262. 

Appeal  bond — what  duty  of  Circuit  Ck)urt  derk  In  approviAg  surety 

on.    p.  685. 
when  no  basis  for  order  nunc  pro  tunc  allowins  filing  of. 

p.  262. 
— —  when  presumed  shortest  time  allowed  by  statute  giyen.    p.  262. 
when  record  must  show  authority  to  enter  order  nunc  pro  tunc 

allowing  filing  of.    p.  262. 
Appellate   Court — ^lack    of   Jurisdiction   In    constitutional   matters. 

p.  376. 
Application  of  law  to  facts — ^when  presumed  correct    p.  91. 
Attorney* 8   fees — ^when    presumed    chancellor    found   allowance    of 

necessary  in  divorce  action,    p.  300. 
Bill  of  exceptions — how  time  of  filing  determined,    p^  599. 

what  proper  practice  as  to  dating,    p.   560. 

what  proper  practice  at  common  law  as  to  date  of  signing  and 

sealing,    p.  560. 

when  date  of  signing  fictitious,    p.  560. 

when  defective,    p.  381. 

when  Judgment  affirmed  for  deficiency  of.    p.  881. 

when  motion  to  strike  from  files  and  motion  to  vacate  order 

denied,    p.  881. 

when  must  contain  motion  for  new  trial,    p.  623. 

when  other  than  trial  Judge  may  sign.    p.  981. 

when  recitation  as  to  date  of  signing  not  conclusive,    p.  560. 

when  record  shows  not  signed  on  date  of  filing,    p.  560. 

when  shows  on  face  not  signed  on  presentation,    p.  560. 

when  signed  in  apt  time.    p.  560. 

when  stricken  from  record,    p.  381. 

when  trial  Judge  may  not  sign.    p.  381. 

Bond — when  appeal  not  perfected  because  of  defects  In.    p.  262. 
when  clerk  no  authority  to  approve  nonresident  surety  on. 

p.  625. 

when  extension  of  time  for  filing  unwarranted,    p.  48. 

when  motion  to  dismiss  for  failure  to  file  unnecessary,    p.  48. 

when  signature  of  Judge  must  be  affixed,    p.  262. 

-^ —  when  time  for  filing  may  be  extended,    p.  48. 
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B<md — when  trial  court  no  Jurisdiction  to  extend  time  for  filing 
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Lau>  of  case — when  previous  decision  is.    p.  116. 
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Motion  to  vacate  "decree — when  action  in  overruling  presumed  cor- 
rect,   p.  508. 

MultifarUnuness — when  question  of  not  properjy  raised  on  appeal. 
p.  411. 

Negligence  of  Circuit  Court  clerk  in  approving  surety  on  bond — 
when  action  for  accrues,    p.  625. 

yew  Muit — ^when  writ  of  error  is. '  p.  364. 

Order — ^when  Appellate  Court  on  own  motion  will  vacate,    p.  381. 

Peremptory  imtruction — ^when  refusal  to  give  harmless,    p.  306. 

Propoiitions  of  law — when  errors  in  holding  harmless,    p.  604. 

Record — ^what  not  part  of.    p.  623. 

when  contention  on  matter  not  in  not  considered,    p.  123. 

when  copy  of  account  attached  to  declaration  not  part  of. 

p.  183. 

Regular  call  of  calendar — when  presumed  that  case  tried  on.    p.  507. 

Remarks  of  trial  court — ^when  presumed  no  eftect  on  verdict    p.  623. 

Reversal — ^what  is  eftect  of  failure  to  raise  questions  in  lower  court, 
p.  287. 

when  made  with  finding  of  fact    p.  163. 

when  made  without  remanding,    pp.  52,  116. 

Reversal  and  rem^andment — ^when  not  made  because  of  subsequent 
decision  of  Supreme  Court    p.  177. 

Statutes — ^when  presumed  constitutional,    p.  376. 

Submission  of  evidence  on  issue — ^when  presumed,    p.  91. 

Verdict — ^when  not  disturbed,    pp.  109,  214. 

when  not  disturbed  as  against  weight  of  evidence,    p.  306. 

Writ  of  error — ^who  must  be  parties  to.    p.  488. 

ARCHITECTS   AND   ENGINEERS. 

License — ^when  corporation  not  guilty  of  practicing  architecture 
without    p.  144. 

ARREST. 

^t^idence— when  presumed  arrest  made  within  Jurisdiction  of  offlioer. 
p.  437. 

ASSIGNMENT. 
Paftnef^-when  may  sue  in  own  name.    p.  249. 

ASSUMPSIT. 

Action^-when   does   not   lie  for  deposited  money  until  demand. 

p.  547. 
Evidence — when  insufficient  to  show  Joint  liability  of  principal  and 

agent    p.  247. 
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Evidence — when  sufficient  to  establish  claim  as  to  amount  of  money 
deposited,    p.  547. 

when  sufficient  to  show  Intention  not  to  make  gift  of  deposited 

money,    p.  547. 

when  sufficient  to  show  loan  of  money  prior  to  specified  date. 

p.  547. 

when  sufficient  to  sustain  Judgment  in  action  to  recover  de- 
posited money,    p.  547. 

ATTORNEY  AND  CUKNT. 

Check — when  attorney  implied  authority  to  indorse,    p.  242. 

Converiotiona  of  client — ^when  competent  in  prosecution  against  at- 
torney,   p.  1. 

Criminal  proMccution — ^when  action  on  information  from  client  does 
not  create  immunity,    p.  1. 

when  attorney  wrongfully  prosecuting  suit  not  immune,    p.  1. 

Lien — ^when  attorney  not  entitled  to.    p.  252. 

Motivet  in  bringing  suit — ^what  competent  to  show.    p.  1. 

automobil.es  ^D  OARAOES. 

Driver — ^when  evidence  of  insufficient  to  show  distance  from  auto- 
mobile to  point  where  train  signaled,    p.  260. 

Evidence — ^when  cross-examination  of  witnesses  as  to  prior  collision 
Improperly  refused,    p.  379. 

when  inadmissible  as  hearsay,    p.  379. 

when  insufficient  to  show  negligence  in  failing  to  stop  train. 

p.  260. 

when  sufficient  to  show  keeper  of  garage  gratuitous  bailee. 

p.  584. 

Garage  keeper — when  liable  as  gratuitous  bailee,    p.  584. 

when  not  liable  for  loss  of  stored  vehicle,    p.  584. 

when  not  liable  for  theft  of  motorcycle,    p.  584. 

Instructions — ^when  not  erroneous,    p.  551. 

BAIU 

Final  judgment — ^when  court  no  jurisdiction  to  enter  on  recog- 
nizance,   p.  409. 

BAILMENT. 

Burden  of  proof — ^when  on  bailee  and  when  on  bailor,    p.  584. 
Evidence — when   sufficient   to   show   keeper   of   garage   gratuitous 

bailee,    p.  584. 
Oarage  keeper — when  liable  as  gratuitous  bailee,    p.  584. 

when  not  liable  for  loss  of  stored  vehicle,    p.  584. 

— ^  when  not  liable  for  theft  of  motorcyclei.    p.  684. 
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BANKRUPTCY. 

Evidence — when  Bufflclent  to  BUBtain  finding  for  plaintiff  in  action 
on  dlBCharged  account,    p.  514. 

BASTARDS. 

l^otiow^-^hat  Ib  aatere  •f.    p.  4S9. 

Evidence — ^when   burden  upon  mother   t«  Bhow  pnonatviw  birth. 

p.  435. 
when  insufficiejicir  of  M  ti  marrkige  of  relatrix  waived  on 

appeal    p.  885. 

when  InauAcient  to  Bhow  defendanfa  guilt    p.  5ST. 

when  Insuffleient  to  shvw  parentage  of  alleged  fatiier.    p.  485. 

when  preponderance  with  relatrix.    p.  385. 

when  BuAcient  to  establlrii  case.    p.  434. 

when  sufficient  to  show  parentage  of  chHd.    p.  4S4. 

Jurisdiction — ^when  objection  to  waived,    p.  396. 
Municipal  court  of  Chicago — when  Jurisdiction,    p.  43Y. 

BILLS  AND  NOTES. 
Evidence — ^when  sufficient  to  show  purchase  in  due  course,    p.  280. 

BONDa 

Circuit  Court  clerTc — ^what  duty  of  in  approving  surety  on  appeal 

bond.    p.  625. 
Indemnity — when  not  for  benefit  of  third  persons,    p.  662. 
Statutory  surety — what  constitutes,    p.  625. 

BRIDQSS. 

Additional  Mervitu^ — ^when  structure  for  use  in  connection  with 

bridge  is  not    p.  590. 
Erection — ^when  enjoined,      p.  590. 

BROKBRS. 

Oommiseion^iflketL  only  entitled  to  additional  commtsfloB.    p.  169w 

—  when  owner  not  liable  for.    p.  180. 

Deception  of  purchaser — ^when  liability  of  vendor  not  afFected  by. 

p.  258. 
,   Evidence — when   sufficient   to   authorize   verdict    for   commission. 

p.  581. 

when  sufficient  to  show  agreem^t  to  pay  commission,    p.  258. 

Price  of  real  estate — when  owner  not  bound  by  statement  as  to. 

p.  180. 
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CABKiiais. 

Alighting — ^wben  evldenee  BuAdent  to  thow  contributory  negligence 
of  paaaenger  In.    p.  8S. 

Carriage  cf  Uve  itoeh — ^wfien  evldenoe  Bofflolent  to  show  written 
contract  tor,    ]^  7S. 

when  inirodncUon  In  evidence  of  written  contract  for  essen- 
tial   p.  7». 

Contracts — when  duty  to  Introduce  whole  of  in  OTldence  not  re- 
lieved,   p.  75. 

Ctmtributory  negligence — when  evidence  snfficient  to  show.    p.  52. 

when  intending  street  car  pastfenger  guilty  of.    p.  200. 

Damages — ^what  measure  of  for  delay  in  shipment  of  live  stock, 
p^  2M. 

Delay  in  shipment  of  live  stock — ^when  evidence  sufficient  to  show 
damage,    p.  236. 

Discrimination — when  evidence  insufldent  to  show.    p.  327. 

Evidence — when  sufficient  to  show  negligence  in  operation  of  street 
car.    p.  415. 

—  When  sufficient  to  show  no  breach  of  contract  to  carry  produce 
safely,    p.  405. 

— *-  when  sufficient  to  show  str^t  railroad  not  negligent  In  sud- 
denly starting  car.    p.  447. 

Freezing  of  produce — ^when  shipper  assumes  liability  for  loss  by. 
p.  405. 

Instructions— when  erroneous  as  to  duty  of  carrier  in  starting  car. 
p.  23. 

Limitation  of  liaMnffr— when  provision  fbr  In  bill  of  lading  in- 
effectuaL    p.  236. 

Warehouseman — ^when  liability  as  fixed  by  bin  of  lading,    p.  174. 

CHATTBIi  BCORTQAQES. 

Execution  and  acknowledgment — when  invalid  as  agalmt  tkird  par- 
ties,   p.  287. 
Statute — ^how  construed,    p.  287. 

CITIES  AND  VILLAGES. 

Council — when  entitled  to  access  to  records  of  board  of  education, 
p.  195. 

when  power  to  examine  records  of  board  of  education,    p.  195. 

Ordinamces — when  judicial  notice  not  taken  of.    p.  474. 

Sewer  conduit — ^when  evidence  sufficient  to  show  negligence  in  main- 
tenance of.    p.  128. 

tfiree^ — ^what  does  not  constitute  contract  for  improvement  of. 
p.  218. 
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CIVIL  SBKVICE. 

Findingi  of  police  trial  hoard — ^when  conclusive,    p.  114. 
Office — ^what  does  not  constitute  establishment  ot    p.  461. 

when  civil  service  commission  no  power  to  create,    p.  474. 

Proceedings  for  ftiandamus — ^when  not  remanded,    p.  474. 
Reinstatement — when  petition  to  compel  insufficient    p.  46L 
Reinstatement  of  meter  setter — when   petition  in  mandamus   for 

insufficient    p.  474. 
Trial  board — when  illegality  in  appointment  of  members  corrected 

by  act  of  park  commission,    p.  369. 
when  presumed  single  member  of  park  board  authorized  act 

as.    p.  369. 
when  question  of  Jurisdiction  of  may  not  be  raised  on  appeal. 

p.  369. 

CLERKS   OF  COURT. 

Appeal  bond — what  nature  of  duty  in  approving  surety  on.    p.  625. 

when  order  gives  no  authority  to  approve  nonresident  surety 

on.    p.  625. 
Circuit  Court  clerk — ^what  constitutes  breach  of  official  duty.    p.  625. 

COMMERCE. 
Interstate — ^when  railroad  engaged  in.    p.  154. 

COMPROMISE  AND  SETTLEMENT. 

Evidence — ^when  sufficient  to  establish  unconditional  settlement 
p.  604. 

CONFUCT  OP  LAWS. 

Federal  law — ^when  inapplicable,    p.  319. 
Ifarriaire— what  law  determines  validity  of.    p.  842. 

CONSPIRACY. 

Accused — ^what  does  not  constitute  reference  to  failure  to  take 
stand,    p.  1. 

Burden  of  proof — when  allusion  to  failure  to  call  not  objectionable 
as  shifting  burden  of  proof,    p.  1. 

Conversations  of  client — ^when  competent  in  prosecution  against  at- 
torney,   p.  1. 

Declarations — ^when  evidence  of  admissible,    p.  1. 

Depositions  used  in  civil  action — ^when  competent  in  prosecution 
against  attorney,    p.  1. 

Distribution  of  printed  matter — when  not  illegal,    p.  568. 
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Evidence — ^what  admissible  as  to  testimony  given  in  civil  suit, 
p.  1. 

what  admissible  In  prosecution  against  attorney  for  com- 
mencing suit    p.  1. 

what  competent  as  part  of  res  gestae,    p.  1. 

when  declarations  or  overt  cause  admissible,    p.  1. 

when  exclusion  of  on  cross-examination  harmless,    p.  627. 

when  inadmissible,    p.  496. 

when  insufficient  to  show  conspiracy  beyond  reasonable  doubt 

p.  568. 

when  insufficient  to  show  illegal  boycott,    p.  568. 

when  refusal  of  motion  to  strike  not  reversible,    p.  1. 

when  sufficient  to  show  picketing,    p.  568. 

when  sufficient  to  sustain  verdict  of  guilty,    p.  527. 

Evidence  filed  in  civil  action — ^when  competent  in  prosecution 
against  attorney,    p.  1. 

Indictment — ^when  counts  in  not  merged,    p.  527. 

Injunction — when  decree  against  picketing  and  patrolling  modi- 
fled,    p.  568. 

Innocence — ^what  not  conclusive  as  to.    p.  1. 

Motives — ^what  evidence  competent  to  show.    p.  1. 

Picketing — ^when  illegal,    p.  568. 

Proneouting  dvil  action — ^when  matters  on  trial  of  latter  admissible, 
p.  1. 

Reasonable  douht — ^when  question  for  jury.    p.  1. 

Suits  to  defame — when  question  of  reasonable  grounds  for  Jury, 
p.  1. 

Verdict  in  civil  action — ^when  competent  in  prosecution  against 
attorney,    p.  1. 

Witnesses — ^when  comment  on  failure  to  call  proper,    p.  1* 

CONTEMPT. 

Costs — ^when  payment  of  condition  precedent  to  discharge,    p.  298. 
Order  of  commitment — ^when  not  defective,    p.  300, 

CONTRACTS. 

Account — when  elapsing  of  reasonable  time  after  expiration  of  time 

within  which  to  collect  for  jury.    p.  191. 
Agreement — ^when  loan  and  not  sale.    p.  601. 
Collateral  agreement — what  constitutes,    p.  618. 
Consideration — when  return  of  required,    p.  601. 

when  sufficient    p.  183. 

Construction — ^what  is  rule  of.    p.  505. 

Continuous  transaction — when  dealings  between  parties  Is.    p.  60L 

Employment — ^when  contract  definite  as  to  time  ot    p.  485, 
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Evidence— mhmi  InadmlBfllble  to  aid  In  emietruetloA  of  contraict. 
p.  193. 

'- —  when  liHrailcient  to  ERMUiiii  reoovery  for  8«rviceib    p.  666. 

when  BufCicient  to  show  breach,    p.  491. 

when  Boffldeni  to  »how  BOnperfbrmMloo  in  aatlBflMiofy  man- 
ner,   p;  499. 

^ftiiitf-'-wheA  to  defend    p>.  618. 

Ouarantu — ^how  Bhould  be  conBtrned.    p.  98. 

tnegaH  Ittm^ccfion — ^when  obligation  indlrBetty  eonnoctod  Witll  en- 
forceable,   p.  483. 

ifw^rucf iofM"— when  not  erroiieDaB  as  to  fraud  being  detettBO.    p.  618. 

Instrumtnt  under  tfea^-when  may  be  modified  by  parol  agreement 
p.  183. 

Intent  of  portief — when  controlling,     p.  6^. 

Mitintenonce  and  fepoir  of  •fre^v-'-whefi  agi^eement  for  tB^vaHd. 
p.  218. 

Maintenance  of  BireetB — ^when  eontraet  tor  without  conrtderatton. 
p.  218. 

Modification — what  Bufllcient  consideration  for.    p.  188» 

when  evidence  BnfScient  to  show.    p.  183. 

Nature — when  one  of  sale  and  not  conBigiiment    p.  666. 

Obligation  of  surety — ^how  constrned.     p.  698. 

Parol   evidence    when   inadmissible   to   show   prior  negoufttlons. 

p.  460. 
'  Promise  to  pay — ^when  eridenee  snAcfent  to  show.    p.  49. 

Rescission — ^what  sufficient  to  constitute,    p.  49. 

when  bringing  of  action  sufficient  to  show.    p.  49. 

Satitfactorv  performance— ^whnt  constituted,    p.  499. 

Simple  contract — ^what  constitutes,     p.  618. 

Trade  ^ri»M— when  may  be  explained  by  experts,    p.  199. 

CORPORATIONS. 

Ass^gnrneni  of  Tease— -yrhen  taking  of  deemed  ratifled.    p.  179. 
Liceiwe— when  not  guilty  of  practicing  architecture  withoil   p.  144. 

COSTS. 

JddflioMM  fl^Mroct— wkeii  eoipenM  of  nar  not  be  tatiid  W  Mtad- 

ant     p.  202. 
2Vonpa]/men<— when  evlprlt  may  be  sent  to  House  of  Oorrwtloa  for. 

p.  376. 

COURTS. 

Appellate  Court-— when  may  not  consider  Jurisdiction  6f  Stt^rttne 

Court,    p.  626. 
Circutt  (7ourf— when  no  ^irisdiction  to  entertain  bin  to  coiMflat  will. 

p.  477. 
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JurUdiction — ^when  may  make  partition  of  real  estate  in  diyorce 

suit     p.  411. 

when  waived  in  bastardy  case.    p.  886. 

Probate  Court — when  equitable  jurisdiction  to  rstestate  aad  allow 

olalm.    p.  116. 

CRIMINAL  LAW. 

AcciMed— what  does  not  constitute  reference  to  failure  to  take 

stand,    p.  1. 
i.pp6a)— wben  point  not  raised  on  trial  not  considered,    p.  8^ 
Arffument  of  B$at€^s  Attomett — ^when  objection  to  not  considered  on 

review,    p.  627. 
Attorney — ^wben  fact  of  action  on  Information  from  client  does  not 

render  inunaae.    p.  1. 
Depositioru  used  in  civil  action — when  competent  in  prosecution 

against  attorney,    p.  1. 
Evidence — ^what  competent  as  res  gestae,    p.  1. 

when  exclusion  of  on  cross-examination  harmless,     p.  627. 

when  presumed  sufficient  to  sustain  conviction,    p.  376. 

Evidence   filed    in   civil   action — ^when    competent    in    prosecution 

against  attorney,     p.  1. 
Information — when  question  of  sulQciency  may  not  be  raised  on 

appeal    p.  361. 
Instructioms — ^when  refusal  to  give  to  find  defendant  not  guilty  on 

quashed  counts  harmless,     p.  627. 
Judgment — ^when  not  void  because  not  in  ex^ct  accord  with  ver- 
dict    p.  627. 
Reasonable  doubt— yirhen  question  for  lury.    p.  I. 
Rehearing — when  denied  on  points  not  argued,     p.  1. 
State's  Attomev — when  improper  reference  to  acquitted  oodefend- 

ant  harmless,    p.  1. 
when  may  comment  op  failure  to  call  stenographer  to  verify 

statements  in  paper,    p.  1. 

when  not  required  to  call  all  witnesses,    p.  1. 

when  remarks  by  not  improper,     p.  1. 

Verdict  in  dvil  action — when  competent  in  prosecution  against  at- 
torney,   p.  1. 
Witnesses — when  allusion  to  failure  to  call  not  objectionable  as 

shifting  burden  of  proof,    p.  1. 

when  comment  on  failure  to  call  proper,    p.  1. 

when  remarks  on  failure  of  defendant  to  contradict  state's 

witness  not  improper,    p.  1. 

when  State's  Attorney  not  required  to  call  all.    p.  1. 

Working  out  fine  and  costs  in  House  of  Correction — ^how  statute 

construed,    p.  376. 
Written   jury    waiver — when    execution    of    presumed    on    appeal. 

p.  361. 
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CUSTOMS  AND  USAGES. 

Evidence — ^when  Insufficient  to  show  knowledge  of  custom  of  holding 

check  by  city.    p.  395. 
Holding  check9  far  license  feet — ^when  custom  not  binding  on  debtor. 

p.  395. 
Notice  of  agent — ^when  not  binding  on  principal,    p.  395. 

DAMAGES. 

Animal — when  damages  implied  from  trespass  by.    p.  637. 

AsBessment — ^when  need  not  be  made  by  Jury.    p.  505. 

Building  contracts — ^what  measure  for  delay  in  performance  of. 
p.  367. 

Evidence — ^when  admission  of  as  to  physical  condition  of  passenger 
after  accident  proper,    p.  23. 

when  prior  collision  of  plaintiffs  automobile  and  other  Tohicle 

may  be  shown,     p.  379. 

when  sufficient  to  establish  personal  injuries,    p.  453. 

Exchange  of  realty — ^what  measure  for  breach  of  contract  to  make, 
p.  49. 

False  imprisonment — what  recoverable,     p.  82. 

— •—  when  not  excessive,     p.  82. 

when  question  for  Jury.    p.  82. 

Inquest  to  assess — when  notice  to  defendant  after  default  not  pre- 
requisite to  holding,     p.  507. 

Instructions — when  not  erroneous,     p.  551. 

when  proper  as  to  amount  recoverable  by  child,    p.  188. 

when  proper  as  to  measure  for  injury  to  business  by  unlaw- 
ful entry  by  constable,     p.  129. 

Personal  injuries — ^verdict  for  $4,000  excessive  unless  remittitur  of 
$1,000  filed,    p.  415. 

verdict  for  $2,000  not  excessive,    p.  109. 

verdict  for  $1,250  not  excessive,    p.  453. 

Proceeding  to  assess  on  dissolution  of  injunction — when  does  not 
survive,    p.  488. 

Replevin — ^what  measure  where  property  not  returned,     p.  494. 

Shipm^ent  of  live  stock — what  measure  for  delay  in.    p.  236. 

DEATH. 

Occupational  Diseases  Act— when  separate  right  of  action  under. 

p.  33. 
Suggestion  o/— -when  made  too  late.    p.  488. 
Survival  Act — what  actions  within,    p.  88. 
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DEED. 

Recital — when  grantee  not  estopped  by.    p.  €18. 

Recital  as  to  payment  of  existing  incumhrances — when  grantee  not 

bound  by.    p.  618. 
Undertaking — when  not  enforceable,     p.  618. 

DENTISTS. 

License — what  constitutes  practicing  without,    p.  838. 
when  person  may  not  practice  without    p.  338. 

DEPOSITIONS. 

Deposition  of  assignor  of  account— -when  inadmissible  in  suit  by 
assignee,    p.  496. 

DIVORCE. 

Attomet^s  fees — ^when  defendant  not  relieved   from   payment  of. 

p.  300. 
when  order  for  allowance  of  to  wife  presumed  for  benefit  of 

defendant    p.  300. 

when  order  to  pay  improper,    p.  47. 

when  wife  entitled  to.    p.  300. 

Collusion  to  obtain — what  does  not  constitute,    p.  387. 
Condonation — ^what  constitutes,    p.  387. 

what  does  not  constitute,    p.  387. 

what  is  effect  of  by  wife.    p.  387. 

when  must  be  pleaded  as  defense,    p.  387. 

when  not  bar  to  suit  by  wife.    p.  387. 

Condoned  offense— when  revived,    p.  387. 

CrueUu — ^when  evidence  sufficient  to  show.    p.  41L 

Decree — ^when  not  disturbed  on  appeal,    p.  411. 

Divorced  person — ^when  may  not  remarry,     p.  108. 

Evidence — ^what  constitutes  preponderance,     p.  411. 

when  sufficient  to  show  extreme  and  repeated  cruelty  towards 

wife.     p.  387. 
Illegal  marriage — ^when  term  divorce  applicable  to  annulment  of. 

p.  655. 
Partition  of  real  estate — when  court  jurisdiction  to  make.    p.  411. 
Settlement  as  to  real  estate — when  conclusive  upon  parties,    p.  411. 
Temporary  oHmony  and  solicitor's  fees — ^when  properly  allowed  in 

suit  to  annul  illegal  marriage,    p.  555. 
Wife — ^what  term  includes,    p.  655, 

EmNENT  DOMAIN. 
Additional  servitude—whB.t  does  not  constltutd.    p.  690. 
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Compensation — when  payment  o<  noi  condition  precedent  to  exer- 
cise of  power  of  eminent  doYnain.    p.  590. 
Remedy— when  is  an  aetlon  at  law.    p.  690. 

EQUITY. 

Amendment  to  hill — what  proper  practice  on  filing,    p.  587. 

Anstoer  to  Mil  to  contest  wiU — when  does  not  constitute  assertion 
of  right  to  contest  within  statutory  limit    p.  477. 

Bill  to  contest  win — ^what  is  efCect  of  dismissal,    p.  477. 

CrossMll  to  (Hmi4st  iiHX(— <when  a«tenatically  dlemlseed.    p.  477. 

Decree — when  findings  of  fact  sufficient  to  sustain,    p.  508. 

Decree  for  payment  of  money  J>y  o3cer»  of  corporation — ^when  war- 
ranted by  finding,    p.  508. 

DefensO'   when  nature  of  mast  be  set  out  in  answer,    p.  46#. 

Forfeiture — ^when  decree  does  not  declare,    pp.  460,  47#. 

when  decree  for  payment  of  earnest  money  does  not  provide 

for.    p.  470. 

Jurisdiction  to  entertain  Mil  to  contest  will — when  Circuit  Court 
does  not  possess,    p.  477. 

Limitation  of  actions — when  statute  tolled  as  against  Interest 
p.  207. 

Motion  to  dissolve  injunction — ^when  treated  as  demurrer,    p.  587. 

Penalty — ^when  will  be  determined  whether  rightfully  declared  for- 
feited.   ^.  460. 

Plea  of  codefendant — ^when  objection  by  defendant  that  not  disposed 
of  without  merit    p.  508. 

Quieting  title — ^when  allegation  as  to  possession  sufllclent    p.  587. 

Report  of  wuwtcr— when  points  covered  by  waived,    p.  460. 

Service  on  oodefendant — when  objection  of  defendant  to  want  of, 
without  merit,    p.  508. 

Statute  of  limitations — ^how  applied,     p.  207. 

Verification  of  amendment  to  Mil — when  sufficient  p.  587. 

Wills — ^when  equity  no  jurisdiction  to  entertain  bill  to  construe, 
p.  477. 

ESCROW. 
fmem    w^ii  does  not  eenatfltuite  deliveiry  of  in  escrow,    p.  3M. 

ESTATES  OF  DBCEDEINTS. 

miftit— wbat  eonstttutes  sufitelent  eKhibitlon  of  to  prevent  tev  ef 

statute  of  limitations,    p.  116. 
Heirs — when  may  bring  action  for  real.    p.  444. 
Legacies — ^when  order  directing  payment  of  premature,     p.  420. 
Probate  Court — ^when  equtoble  juviaillctlea  to  reinstate  and  allow 

claim,    p.  116. 
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ESTOPPBU 

Accounts — ^wben  collection  agency  estopped  to  4mkw  fftilwi  of  prin- 
cipal to  properly  furnish,    p.  190. 

when   collection   agency   estopped   to   question  4SlMracter   of. 

p.  191. 

By  verdict — ^when  question  for  Jury.     p.  67. 

Contest  0/  wiU — when  cross  complainant  estopped  to  dala  Interest 
of  complainant  to  maintain  bill.     p.  477. 

Deed — when  grantee  not  estopped  by  recital  ot    ik  ilS. 

Joint  tort  feaeorM — ^when  one  found  guilty  estopped  Id  dalm  that 
other  defendant  should  have  been  found  guiltgr.    jk  €12^ 

Landlord  and  te$Mwt — ^when  tenuit  estopped  tb  daia  relalfessUp 
of.    p.  294. 

Vaiidity  of  «ale-— when  purchaser  of  goods  eetopyai  to  weslfon. 
p.  425. 

EVIDIXrfCDL 

Account  hooks — when  not  admissible,    p.  152. 

Affidavit  of  merits  or  defense — whe|i  not  admissible,    p,  250. 

Agents  of  adverse  party — ^when  exclusion  of  evidenee  of  in  Munici- 
pal Court  proper,    p.  280. 

Animals — ^when  evidence  inadmissible  as  to  disposillon  oL    p.  325. 

Arrest — when  presumed  made  within  jurisdiction  of  officer,    p.  437. 

Attomey*s  fees — when  allowance  to  wife  in  divorce  action  presumed 
for  benefit  of  defendant,    p.  300. 

Bond — what  basis  for  rule  for  admission  of  authenticated  copies  of. 
p.  625. 

Bonds  of  Circuit  Court  clerks — ^when  admissible,    p.  625. 

Building  ordinance — when  validity  of  presumed,    p.  372. 

Burden  of  proof— -"when  on  bailee  and  when  on  bailor,    p.  584. 

when  on  holder  of  note.     p.  280. 

when  plaintiff  relieved  of  to  show  loint  liability  of  principal 

and  agent    p.  432. 

By-laws — ^when  admissible,     p.  347. 

Carriers — ^when  introduction  of  written  contract  for  carriage  of 
live  stock  essential,     p.  75. 

when  not  relieved  from  duty  to  introduce  whole  of  written 

contract,     p.  75. 

Conspiracy — ^when  evidence  of  inadmissible,    p.  496. 

Conversations  vHth  third  persons — ^when  admissible,    p.  82. 

Damages — ^when  physical  condition  of  passenger  after  accident  nay 
be  shown,    p.23. 

Deed — ^when  admissible,     p.  294. 

Defense — ^when  evidence  sufficient  to  establish,    p.  102. 

Demeanor  of  vAtnesses — ^when  chancellor  may  conrtder  in  deter- 
mining preponderance  of  evidence,    p.  61&. 
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DocutnetUanh-^^^^  letter  as  to  nonrecordins  of  plat  inadmlasible. 

p.  350. 

when  unrecorded  plat  admissible,     p.  350. 

Due  care — when  need  not  be  shown  to  sTold  injury  bj  animal. 

p.  507. 
ExduMian — ^when  proper  as  not  connected  with  physical  facts  of 

case.     p.  551. 
Hearsay — when  evidence  inadmissible  as  beins.    PP-  379,  496. 
Irrelevancy — when  evidence  inadmissible  on  account  ot     p.  496. 
Judgment — ^when  validity  presumed,     p.  64. 
Jud/idUa  notice — ^when  not  taken  of  municipal  ordinances,    p.  474. 

—  when  taken  of  seasons  of  year.     p.  485. 

Marriage — ^when  evidence  sufficient  to  rebut  presumption  oi  validity 
ol    p.  515. 

when  presumed  valid,    p.  515. 

Medical  "boohe — when  admissible,    p.  33. 

Memorandum — ^when  use  of  by  witness  harmless,     p.  215. 

Tfature  ot  injuries — ^when  opinion  evidence  of  physician  as  to 
admissible,    p.  109. 

Negative  teetimony — ^when  insufficient  to  overcome  positive  testi- 
mony,   p.  163. 

OfUcere — when  burden  of  proof  on  claimant    p.  25. 

Parol — ^what  does  not  constitute  waiver  of  objection  to.    p.  104. 

when  admissible  to  explain  trade  term.    p.  193. 

when  InadmisBible  to-  aid  in  construction  of  contract    p.  193. 

when  inadmissible  to  show  prior  negotiation  leading  to  con- 
tract    p.  460. 

when  inadmissible  to  vary  terms  of  lease,     p.  104. 

when  written  instrument  may  not  be  varied  by.    p.  104. 

Preponderance — ^what  constitutes,    pp.  411,  549. 

what  evidence  may  be  considered  in  determining,     p.  549. 

when  demeanor  of  witnesses  may  be  considered  in  determining. 

p.  515. 

when  in  favor  of  plaintiff,    p.  240. 

when  instruction  on  not  misleading,     p.  109. 

when  instruction  on  not  objectionable,     p.  551. 

when  with  relatrix  in  bastardy  case.     p.  385. 

Telephone  conversation — when  admissible,     p.  174. 

Title — when   evidence   Inadmissible  as   bearing   upon   question    of. 

p.  294.  -t 

Trial  hoard — when  presumed  park  board  authorized  one  member  to 

act  as.    p.  369. 
Weight — what  does  not  constitute,     p.  240. 

FALSE  IMPRISONMENT. 

Damages — what  recoverable,    p.  82. 
when  not  excessive,    p.  82. 


Topical  Indk.  665 


>»ate 


Damages — when  question  for  jury.    p.  82. 

Instructions — ^when  properly  given,    p.  82. 

Physical  and  forcible  detention — ^when  not  essential,     p.  82. 

Verdict — ^when  evidence  sufficient  to  support    p.  82. 

Wrongful  detention — when  question  of  fact    p.  82. 

POOD. 

Sggs — when  are  adulterated,    p.  319. 

Holding  article  for  sale — ^what  constitutes,   ^p.  319. 

Inquest — when  court  may   order  to   ascertain   character  of  food. 

p.  319. 
Pure  Food  Act — how  construed,    p.  319. 

FORCIBLE  ENTRY  AND  DETAINER. 

Action — when  notice  to  quit  not  prerequisite  to  maintenance  ^of. 

p.  254. 
Detainer — ^when  action  lies  for  against  grantor,    p.  294. 
Evidence — ^when  deed  admiissible  to  show  possession,    p.  294. 

when  inadmissible  as  bearing  upon  title,    p.  294. 

'Possession — when  sufficient    p.  264. 

Right  of  possession  in  grantee — ^what  is  nature  of.    p.  294. 

FRAUD. 

Contract — when  defense  to.    p.  618. 

Defense — ^when  fraud  is  to  agreement  to  assume  Incumbrances, 
p.  618. 

Evidence — when  sufficient  to  show  fraud  in  procuring  contract 
p.  445. 

when  sufficient  to  show  fraudulent  procurement  of  agree- 
ment by  grantee  to  assume  mortgage,     p.  618. 

Instructions — ^when  not  erroneous  as  to  fraud  being  defense  to 
contract     p.  618. 

Title— when  fraud  fatal  to.    p.  618. 

FRAUDS,  STATUTE  OP. 

Evidence — ^when  charging  of  account  evidence  of  original  promise. 

p.  45. 
Oral  promise — when  debtor  not  released  by.    p.  45. 
Original  promise — ^when  evidence  sufficient  to  show.    p.  45. 

FRAUDULENT  CONVEYANCES. 

Ooods  and  chattels  obtained  from  debtor— when  subject  to  garnish* 
ment.    p.  538. 
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GAMING. 

Evidence — ^when  Bufflclent  to  show  loan  to  defendant  to  pay  gaming 

debts,    p.  483. 
Loan^-when  person  making  to  gambler  to  pay  gaming  debts  may 

recover,    p.  4S3. 
Statute— when  not  defense  to  action  for  money  loaned  to  gambler. 

p.  488. 

GARNIBHHBNT. 

Defense  against  nominal  plaintiff — ^when  not  available  agf^iinst  real 

party  in  interest    p.  538. 
Cfoods  and  cTuUtel  obtained  hy  void  hulk  sale — ^when  subject  to 

garnishment     p.  638. 
^'rocess—whaLt  assets  will  reach,    p.  538. 

GIFTS. 

Bvidenc^—vrhGD,  sufflciont  to  show  intention  not  to  make  gift  of 
deposited  i][U>ney.    p.  547. 

GUARANTT. 

Contract  of — ^how  should  be  construed,    p.  99. 

Notation  on  order — ^when  constitutes  guaranty  of  note.    p.  98. 

HABBAB  CORPUS. 

JSfVid^fioe*— when  sufiicient  to  authorise  award  of  cufftody  of  chili 
.  to  father,    p.  342. 

HUSBAND  AND  WIFB. 

Evidence — when  sufficient  as  basis  for  action  by  wife  a^lnst  hus- 
band on  judgment  note.    p.  442. 

Separate  maintenance — ^when  husband  not  guilty  of  desertion. 
p.  187. 

when  wife  not  justified  in   refusing  to  live  with  husband. 

p.  187. 

Wife — when  may  sue  husband  on  contract,    p.  442. 

Wife  detertiotir— when  husband  not  guilty  of.    p.  198. 

INDEJMNITY. 

Bond— when  not  for  benefit  of  third  persons,    p.  502. 
Contract — ^what  is  extent  of  liability  on.    p.  357. 
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INDICTMENT  AND  INFORMATION. 

Amended  information — when   delay  in   filing   not  ground   for  re- 

yersaL    p.  88. 
Conspiracy — when  counts  for  not  merged,    p.  527. 
Information — when  charge  of  pandering  sufficient'   p.  427. 

when  not  dupllcitous.     p.  427. 

when  place  where  offense  of  pandering  committed  sufflciently 

designated,     p.  427. 
Venue — ^when  part  of  information,     p.  376. 
when  properly  laid  in  information,    p.  427. 

INFANTS. 

Age  o/— when  failure  to  file  consent  to  marriage  not  conclusive  as 
to.    p.  515. 

Custody  of  child — when  parent  entitled  to.    p.  171. 

Evidence — when  sufficient  to  authorize  giving  custody  of  child  to 
father,    p.  342. 

Guardian  ad  litem — when  should  not  be  appointed,     p.  437. 

Marriage — ^what  effect  of  statute  raising  age  of  consent  for.    p.  515. 

when  annulled  because  parties  below  age  of  consent,    p.  515. 

when  consent  of  parent  unnecessary,     p.  515. 

why  validity  of  contract  of  minors  above  age  of  consent  up- 
held,    p.  515. 

Marriage  between  persona  under  age  of  content — how  rendered  valid, 
p.  515. 

INJUNCTION. 

Action  on  iKMid — what  constitutes  prima  facie  case  in.    p.  804. 

Bond — who  bound  by  decree  in  suit  on.    p.  364. 

Bridge — when  erection  of  enjoined,     p.  590. 

Conspiracy — ^when  decree  against  picketing  and  patrolling  modified. 
p.  568. 

Dissolution — when  proceeding  to  assess  damages  on  does  not  sur- 
vive,   p.  488. 

Evidence — ^when  inadmissible  to  collaterally  attack  decree,    p.  364. 

Motion  to  dissolve — when  treated  as  demurrer,    p.  587. 

Res  adjudicata — what  is  In  action  on  bond.    p.  364. 

INNKEEPERS. 

Action  for  value  of  lost  articles — what  constitutes  prima  facie  case. 

p.  96. 
Ejects  and  valuables — ^what  do  not  constitute,    p.  887. 
Inn — when  passenger  steamer  is.    p.  96. 
Property  of  guests — ^what  is  duty  and  obligation  of  innkeeper  as 

to.     p.  96. 
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instructions. 

Applicability  to  evidence — when  not  erroneous,     p.  618. 

Aaaumed  risk — when  properly  refused,     p.  608. 

Contril>utory  negligence — when  not  objectionable,     p.  109. 

OrediMlity  of  witnesses — when  not  improper,     p.  551. 

Damages — when  erroneous  as  to  amount  recoverable  for  trespass 
by  animals,     p.  637. 

Declaration — when  reference  to  not  misleading,     p.  188. 

Dismissed  count — when  not  objectionable  as  permitting  recovery  on. 
p.  551. 

Evidence — ^when  improperly  given  as  not  counted  on.     p.  43. 

Failure  to  give — when  not  error,    p.  551. 

False  imprisonment — ^when  properly  given,     p.  82. 

Fraud — when  not  erroneous  as  to  defense  to  contract,    p.  618. 

Giving — ^when  not  reversible  error,     p.  109. 

Mines  and  minerals — when  not  improper  as  assuming  facts,    p.  15. 

when  proper  on  duty  to  inspect,    p.  15. 

"Negligence — when  not  improper  on  exercise  of  ordinary  care.    p.  329. 

Prep<mderance  of  evidence — when  not  misleading,    p.  109. 

when  not  objectionable,    pi  551. 

Refusal — when  proper  as  emphasizing  facts,    p.  608. 

when  proper  as  ignoring  theories  of  case.     p.  551. 

when  proper  as  to  definition  of  dangerous  machinery,    p.  608. 

when  proper  as  to  denial  of  recovery  if  guard  insufficient  to 

protect  servant    p.  608. 

when  proper  as  to  necessity  that  danger  from  machinery  be 

entirely  eliminated,     p.  608. 

when  proper  because  covered,     p.  15. 

Series — ^when  must  be  taken  as.    p.  15. 

Sheriffs  and  constables — ^when  not  prejudicial,    p.  129. 

when  proper  as  to  measure  of  damages  for  injuries  to  busi- 
ness by  unlawful  entry  by.    p.  129. 

when  proper  as  to  right  to  break  in  door  to  serve  writ    p.  129. 

Street  railroads — when  improper  as  to  liability  for  negligent  opera- 
tion in  violation  of  ordinance,    p.  188. 

when  not  improper  as  limiting  exercise  of  care  at  the  time 

of  crossing  tracks,    p.  329. 

when  properly  refused  as  to  superior  right  of  way  of  company. 

p.  329. 

Trespass — ^when  proper  as  to  right  of  officer  breaking  in  door  to 
serve  writ    p.  129. 

INSURANCE. 

Automatic  suspension  of  member— when  occurs,    p.  345. 
Evidence — when  sufficient  to  show  poor  health  at  time  of  attempted 
reinstatement    pp.  345,  347. 
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Oood  health — what  constitutes,    p.  347. 

Limitation  of  amount  of  total  insurance  recoverable— ^hen  pro- 
vision valid,    p.  449. 

Reinstatement — ^when  not  affected  by  acceptance  of  delinquent  as- 
sessment   p.  347. 

INTEREST. 

Account  stated — when  allowed  on.    p.  98. 

Allowance — when  objection  to  may  not  be  raised,    p.  327. 

JUDGMENT. 

Confession^-Yrhea  affidavit  supporting  motion  to  open  insufficient 
p.  364. 

when  allegation  in  affidavit  supporting  motion  to  open  insuffi- 
cient   p.  354. 

when  allegation  in  affidavit  supporting  motion  to  open  insuffi- 
cient as  statement  of  defense,    p.  364. 

when  application  to  set  aside  not  defeated  by  laches,    p.  558. 

when  motion  to  open  insufficient    p.  354. 

when  set  aside,     p.  558. 

when  showing  sufficient  to  set  aside,     p.  658. 

Defendants — when  judgment  may  be  entered  against  those  served. 

p.  151. 
Entry — when  may  be  made  nunc  pro  tunc.    p.  33. 
Evidence — ^when  admissible  to  collaterally  attack,     p.  364. 
Res  ad  judicata — what  constitutes,    p.  202. 

when  decree  is.     p.  364. 

when  not  as  to  legal  existence  of  office  and  right  thereof. 

p.  114. 
Reversal — ^when  not  for  informalities,    p.  625. 
Vacation — when  order  of  sufficient    p.  414. 

when  refusal  of  oral  hearing  on  motion  for  proper,    p.  414. 

Validity — ^when  presumed,     p.  64. 

JURISDICTION. 
Loss  of  instrument — when  Jurisdiction  not  affected  by.    p.  64. 

JURY. 
Damages — when  assessment  of  need  not  be  made  by  jury.    p.  605. 

JUSTICES  OF  THE  PEACE. 
Marriage — ^when  power  to  perform,    p.  616. 
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landlcmid  and  tenant. 

Covenant  for  quiet  enjoyment — when  Impliftd.    p.  IM. 

Damaffei — what  recoTer^ble  for  breacli  of  oovmuiit  of  qulot  enjoy- 
ment.    p.  104. 

Evidence — when  inadmissible  to  vary  terms  of  lease,    p.  104. 

Heirs — when  may  bring  actios  for  rent    p.  444. 

Lease — when  construed  as  authorizing  free  rent  for  time  lessee  de- 
prived of  premises,     p.  104. 

when  eoAStrued  as  includinir  barn  on  premiMB.    p.  440. 

when   lessor  required  to  terminate  outstanding  lease  under. 

p.  104. 

when  provision  of  for  payment  of  rentals  as  liquidated  damages 

upon  assignment  for  benefit  of  creditors  tulM.    p.  S60. 

Relationship — when  tenant  estopped  to  claim,    p.  294. 

Rent — ^when  oral  agreement  for  nonpaymtot  ef  unenforceable, 
p.  254. 

when  verdict  for  properly  directed,    p.  169. 

Responsibility  of  eviction — ^what  constitutes,    p.  IM. 

Tenant  in  p09«et«iofi— when  lessees  obliged  to  etiot    p.  104» 

LARCENY. 

Evidence — ^when  sufficient  to  show  larceny,    p.  431. 

Verdict — when  evidence  sufficient  to  support,    p.  88. 

LIBfiL  AND  SLANDESR. 

Communication — when  privileged,    p.  &8. 

Direction  of  verdict — when  proper,    p.  58. 

Fornication — when  evidence  insufficient  to  show  accusation  of.    p.  68. 

Privileged  communioaiion  and  maUce — ^when  questions  for  court. 

p.  58. 
Slander — when  evidence  insufficient  to  show.    p.  88. 

LIMITATION    OF   ACTIONS. 

Accrual  of  action — when  action  for  negligence  of  Circuit  Court  clerk 
in  approving  surety  on  appeal  bond  accrues,    p.  625. 

Claim  for  money  loaned — when  statute  begins  to  run  against    p.  647. 

Equity — ^how  statutes  applied  in.    p.  207. 

Estates  of  decedents — ^what  sufficient  exhibition  of  claim  to  prevent 
bar  of.    p.  116. 

Evidence — ^when  correspondence  inadmissible,     p.  207. 

Wills— when  statute  begins  to  run  against  right  to  contest    p.  477. 
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MANDAMUa 

Building  ordinance — ^when  reasonableness  of  question  of  fact.    p.  372. 

when  validity  of  presumed,     p.  872. 

Civil  service — ^when  proceedings  not  remanded,     p.  474. 
Demurrer — ^what  allegations  in  petition  admitted  on.    p.  114. 

when  petition  for  reinstatement  subject  to.    p.  114. 

Final  order  awarding  writ — when  may  not  be  entered,    p.  372. 

Issuance — when  not  effected,    p.  451. 

Petition — ^what  person  seeking  reinstatement  in  office  or  position 

must  allege  In.    p.  114. 
when   respondent   may   elect   to   abide   by   demurrer   to, ,  or 

answer,    p.  872. 
Petition  for  reinstatement — ^when  insufficient     p.  451. 
Petition  for  reinstatement  of  m^ter  setter — ^when  insufficient    p.  474. 

MAEJRIAGE. 

Age  of  min«v»— when  failure  to  file  c6nsent*t>f  parent  to  marriage  of 

minor  not  coneluslye  as  to.    p.  515. 
Conflict  of  laws — ^what  law  determines  validity  of  foreign  marriage. 

p.  842. 
Consent  of  parent — ^when  unnecessary,    p.  615. 
Dissolution — when  not  effected,    p.  515. 
D^owce — when  term  applicable  to  annulment  of.    p.  655. 
Evidence — ^when  finding  for  defendant  in  suit  to  annul  sustained. 

p.  516. 

when  presumed  valid,    p.  615. 

when  sufficient  to  rebut  presumption  of  validity,    p.  615. 

when  sufficient  to  show  validity,    p.  516. 

Foreign — when  recognized,    p.  342. 

JuMcial  ofHeers — what  nature  of  power  of  to  perform,    p.  516. 

Justices  of  the  peace — ^when  power  to  perform,    p.  516. 

Minor — what  effect  of  statute  raising  age  of  consent,    p.  515. 

Miners  above  age  of  consent — why  validity  of  contract  of  upheld. 

p.  615. 
Minors  below  age  of  consent — ^when   marriage  may   be   annulled. 

p.  515. 

when  rendered  valid,    p.  615. 

Statute — ^what  effect  of  as  to  designation  of  age  for  contracting. 

p.  515. 
Temporary  (Uimony  and  solicitor's  fees — when  allowance  of  proper 

IB  suit  to  annul,    p.  655. 

MASTER   AND    SERVANT. 

AssisUmi  ra^oad  watchman^'-^lien  does  i^ot  assume  risk  of  Injury, 
p.  468. 
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As9%m.ption  of  risk — ^when  for  jury.    p.  306. 

when  no  defense,    p.  608. 

Car  coupler — ^when  evidence  insufficient  to  show  defectiveness  oC 
p.  154. 

Contract  of  employment — ^when  definite  as  to  time.    p.  485. 

Contributory  negligence — when  defense  unavailable,    p.  608. 

when  for  jury.    p.  306. 

Duty — ^when  master  may  not  delegate,    p.  608. 

Evidence — when  insufficient  to  show  assumption  of  risk.    p.  306. 

when  insufficient  to  show  contract  of  employment  from  month 

to  month,    p.  511. 

when  insufficient  to  show  contributory  negllgenoe.    p.  306. 

when  insufficient  to  show  discharge  for  good  cause,    p.  511. 

when  insufficient  to  sustain  verdict,    p.  511. 

— < —  when  pvoot  of  single  count  suffi<;ient.    p.  306. 

when  sufficient  to  prove  claim  of  plaintift  as  to  cause  of  ex- 
plosion,   p.  453. 

— ~->  when  sufficient  to  show  arbitrary  discharge,    p.  485. 

when  sufficient  to  show  discharge  on  specified  date.    p.  611. 

when  sufficient  to  show  employment  at  place  of  injury,    p.  468. 

when  sufficient  to  show  negligence  in  failure  to  guard  elevator 

platform,    p.  306. 

^ when  sufficient  to  show  proper  discharge,    p.  363. 

when  sufficient  to  show  that  presence  of  ice  on  platform  used 

in  icing  cars  unusual,    p.  458. 

when  sufficient  to  sustain  verdict    p.  216. 

when  sufficient  to  sustain  verdict  in  action  for  salary,    p.  623. 

Finding  on  requested  interrogatory — when  party  bound  by.    p.  453. 

Health  and  safety  of  employee — ^how  acts  relating  to  construed, 
p.  608. 

Instructions — when  properly  refused  as  to  assumed  risk.     p.  608. 

when  properly  refused  as  to  definition  of  dangerous  machinery. 

p.  608. 

when  properly  refused  as  to  denial  of  recovery  if  deceased 

superintendent  of  mill.    p.  608. 

when  properly  refused  as  to  denial  of  recovery  if  guard  insuffi- 
cient,   p.  608. 

— *-  when  properly  refused  as  to  necessity  that  danger  from  mar 
chinery  be  entirely  eliminated,    p.  608. 

when  refusal  of  harmless,    p.  453. 

Machinery — what  does  not  constitute  repairing  of.    p.  608. 

when  necessary  to  guard  while  doping  pulley  belts,    p.  608. 

Memorandum — when  use  of  by  witness  harmless,    p.  217. 

Necessity  of  stopping  machine  before  doping  belts — ^when  for  jury, 
p.  608. 

Negligence — ^what  constitutes  in  failing  to  guard  elevator  platform, 
p.  306. 

Occupational  Diseases  Act — when  action  under  survives,    p.  33. 
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Occupational  Diseases  Act — ^when  evidence  Buf&cient  to  support  find- 
ing in  action  under,    p.  33. 
d  Prtmise  of  expenses — when  evidence  insufldcient  to  show.    p.  215. 

Proximate  cause  of  injury — ^when  question  for  jury.    p.  154. 

Risks  of  employment — ^when  servant  assumes,    p.  306. 

Servant — ^when  master  may  not  discharge,    p.  485. 

Services — ^when  value  of  may  be  recovered,    p.  445. 

Suitable  coupler — when  evidence  sufficient  to  show  negligence  in 
[  not  providing,    p.  154. 

ttii  Superintendent — ^when  question  whether  employee  entitled  to  bene- 

fits of  Safety  Act  for  Jury.    p.  608. 

Superintendent  deprived  of  benefit  of  Safety  Act — ^when  question 
whether  employee  is  for  Jury.    p.  608. 

Superintendent  of  mill — ^when  under  no  duty  to  install  guards  for 
machinery,    p.  608. 
I.  Unguarded  pulley  belts — when  failure  of  servant  to  stop  machinery 

to  dope  no  defense,    p.  608. 

Unsafe  place  to  toork — ^when  question  whether  elevator  is  for  Jury, 
p.  306. 

Work  of  servant — ^when  must  be  satisfactory  to  employer,    p.  485. 

MECHANICS'  LIENS. 

Evidence — ^when  insufficient  to  show  holding  on  to  part  of  contract 

price  to  pay  subcontractor,    p.  374. 
Issue  of  fact — ^when  raised  by  pleadings,    p.  91. 
Money    judgment — when    subcontractor    may    not    obtain    against 

owner,    p.  874. 
Bemandment — ^when  not  made.    p.  374. 
Statement  of  claim — when  sufficient  to  warrant  recovery  against 

owners  and  contractor  or  owners  alone,    p.  91. 
Waiver  of  lien — when  subcontractor  bound  by  in  contract  between 

owner  and  contractor,    p.  374. 

MINES  AND  MINERALS. 

Assumption  of  risk — ^when  defense  of  unavailable,    p.  608. 

Contributory  negligence — ^when  no  defense,    p.  608. 

Dangerous  conditions — ^when  evidence  sufficient  to  show  possibility 

of  discovering,    p.  15. 

when  instruction  on  proper,    p.  15. 

when  possibility  of  discovering  for  Jury.    p.  15. 

Dangerous  roof — when  working^  under  not  contributory  negligence. 

p.  15. 
Examination  of  mine — ^when  question  for  Jury.    p.  15. 
Falling  of  stone — when  evidence  sufficient  to  show  death  of  miner 

by.    p.  15. 
Inspection — when  instruction  on  proper,    p.  16. 

Vol.  CXCVIII  it 


674  Appellate  Courts  of  Illinois. 

Inspection — when  operator  not  relieved  from  duties  of.    p.  15.  | 

when  proximate  cause  of  death  due  to  failure  to  make  for 

jury.    p.  15. 
Mine  examiner— when  miner  entitled  to  benefit  of  superior  knowl- 
edge of.    p.  15. 
Mining  Act — what  not  wilful  violation  of.    p.  15.  i 

Place  of  injury — when  not  necessary  to  prove  direction  to  go  to.  i 

p.  15. 

MORTGAGES. 

Certificate  of  sale — when  ownership  of  not  defense  to  foreclosure. 

p.  56. 
Evidence — when  sufficient  to  show  unintenticmal  assent  by  grantee 

to  agreement  to  assume  incumbrances,    p.  618. 
Incumbrances — ^when  fraud  defense  to  agreement  to  assume,    p.  618. 
Payment  of  existing  incumbrances — when  grantee  not  bound   by 

recital  in  deed  as  to.    p.  618. 

MUNICIPAL  CORPORATIONS. 

Access  to  'property — ^when  not  destroyed  by  improvement    p.  590. 
Additional  servitude — when  structure  for  use  with  bridge  is  not. 

p.  590. 
Bridge — when  erection  of  enjoined,    p.  590. 
Cumulative  vacation — when  employee  not  entitled  to.    p.  100. 
Employee — ^when  not  entitled  to  compensation,    p.   100. 
Street — ^when  existence   sufficiently   shown,    p.    590. 

MUNICIPAL  COURT  OP  CHICAGO. 

Affidavit  of  defense — ^what  effect  of  striking,    p.  605. 

what  procedure  proper  where  stricken,    p.  505. 

when  evidentiary  facts  need  not  be  pleaded,    p.  29. 

when  motion  to  amend  properly  denied,    p.  359. 

when  order  refusing  to  strike  from  files  not  reversed,    p.  191. 

when  sufficient    p.  29.  I 

Affidavit  of  merits — ^when  sufficient,    p.  357. 

Affidavit  of  merits  or  defense — what  defects  jury  may  not  consider. 
p.  250. 

when  not  admissible  in  evidence,    p.  250. 

Deputy  bailiff — ^who  may  remove,    p.  25. 

Evidence — when  exclusion  of  by  agent  of  adverse  party  proper. 

p.  280.  I 

•  I 

Existence  of  copies  of  agreement — when  presumed,    p.  359.  i 

First-class   cases — when   presumed   rules  authorize   prosecution   of 

without  declaration,    p.  421. 
Jurisdiction — when  possessed  of  bastardy  prosecution,    p.  437. 
Btatement  of  ctoimr— when   insufficient    p.   65. 
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statement  of  claim — when  sufficiency  admitted,    p.  363. 

when  sufficient,    p.  177. 

Stenographic  reports — when  sufficient,    p.  100. 

yariance— what  does  not  constitute  between  statement  of  claim  and 

proof,    p.  326. 
Variance  between  statement  of  claim  and  summons — ^when  may  not 

be  raised,    p.  151. 
Verdict — when  correct  in  form.    p.  359. 

NBOUOENCE. 

Assumption  of  risk — when  instruction  on  properly  refused,    p.  608. 

when  no  defense,    p.  608. 

Contributor^^ — ^when  bars  recovery,    p.  200. 

when  defense  unavailable,    p.  608. 

when  question  for  Jury.    pp.  109,  329. 

Domestic  anim^ils — ^when  person  need  not  exercise  care  to  avoid 
being  bitten  by.    p.  507. 

Driver  of  team — ^when  question  for  Jury.    p.  109. 

Due  care  to  avoid  infury  from  animal — when  need  not  be  alleged 
and  proven,    p.  507. 

Evidence — when  inadmissible  as  to  disposition  of  horse,    p.  325. 

when  sufficient  to  show  in  driving  team.    p.  325. 

when  sufficient  to  show  negligence  of  Joint  tort  feasor,    p.  512. 

when  sufficient  to  show  that  negligence  of  one  defendant  con- 
tributed to  injury,    p.  512. 

Oarage  keeper — when  not  liable  for  loss  of  stored  vehicle,    p.  584. 

when  not  liable  for  theft  of  motorcycle,    p.  584. 

Guards  for  moc^inery— when  superintendent  of  mill  under  no  duty 
H     to  install,    p.  608. 

Instructions — ^when  not  improper  on  exercise  of  ordinary  care, 
p.  829. 

—'when  not  objectionable  as  limiting  exercise  of  care  to  time 
of  crossing  car  track,    p.  329. 

when  not  objectionable  as  to   ordinary   care.    p.   109. 

Joint  tort  feasors — when  recovery  may  be  against  one  or  all.    p.  512. 

Platform  of  elevator — what  constitutes  failure  to  guard,    p.  306. 

Proximate  cause — ^when  question  for  Jury.    p.  164. 

Question  of  fact — ^when  is.    pp.  23»  551. 

NEGOTIABLE  INSTRUMENTS. 

€he6k — what  constitutes  due  diligence  in  presentation  of.    p.  395. 

when  attorney  Implied  authority  to  indorse,    p.  242. 

Evidence — ^when  burden  of  proof  on  holder,    p.  280. 

when  sufficient  to  show  defective  title  of  payee  and  breach  of 

faith  in  transfer,    p.  280. 
Extension  of  time  for  payment — what  essential  to.    p.  43. 
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Extension  of  time  for  payment — when  evidence  insufllcient  to  show 

valid  agreement  for.    p.  43. 
Fraud — when  offered  proof  Insufficient  to  establish  by  payee,  p.  102. 
Holder  for  value  in  due  course — when  question  for  Jury.    p.  280. 

who  Is.    p.  280. 

Payee — when  liable  to  maker  making  second  payment  after  failure 

of  drawee,    p.  395. 

NEW  TRIAL. 

Newly-discovered  evidence — ^when  motion   on  ground  of  properly 

overruled,    p.  434. 
Oral  motion — ^when  overruling  of  without  allowing  additional  time 

proper,    p.  254. 

OFFICERS. 

Circuit  Court  clerk — ^what  constitutes  breach  of  official  duty.    p.  625. 
when  action  against  for  negligence  in  approving  surety  on 

appeal  bond  accrues,    p.  625. 
Evidence — ^when  burden  of  proof  on  claimant    p.  25. 
Judgment — ^when  not  conclusive  as  to  right  to  office,    p.  114. 

when  not  res  adjudUxUa  as  to  legal  existence  of  office,    p.  114. 

Mandamus — ^what  persons   seeking  reinstatement  must   allege  in 

petition,    p.  114. 

when  petition  for  reinstatement  demurrable,    p.   114. 

Marriage — ^what  nature  of  power  of  Judicial  officers  to  perform. 

p.  615. 

PARENT  AND  CHILD. 

Custody — ^what  controlling  element  as  to.    p.  842. 

when  parent  entitled  to.    p.  342. 

Marriage — ^when  consent  of  parent  unnecessary,    p.  615b 

PARTITION. 

Real  estate — ^when  court  has  Jurisdiction  to  make  in  divorce  action. 

p.  411. 
Settlement — when  representative  of  heir  participating  in  bound  by. 

p.  266. 

PAYMENT. 

Application — ^when  evidence  sufficient  to   show  agreement  as  to. 

p.  67. 
ChecJo — ^when  acceptance  of  operates  as.    p.  395. 
Mistake  of  fact — ^what  does  not  constitute,    p.  425. 
Note — when  giving  of  does  not  constitute,    p.  98. 
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PJecH^when  sufficient,    p.  29. 

Tranifer  o/— -when  not  implied  as  matter  of  law.    p.  67. 

PERPETUITIES. 
TioUition  ot  ruU — what  constitutes,    p.  265. 

PLEADING. 

Affidavit  of  defense — ^what  effect  of  striking,    p.  505. 

what  procedure  proper  where  stricken,    p.  606. 

Amendment — when  omission  to  make  cured  after  Judgment,    p.  15. 

Declaration — what  not  part  of.    p.  183. 

when  not  affected  by  addition  of  different  causes  of  action. 

p.  625. 
Due  oare  to  avoid  injury  from  animal — ^when  need  not  be  alleged. 

p.  507. 
New  cause  of  action — when  amendment  does  not  constitute,    p.  15. 
Plea  of  foreign  statute — when  should  not  be  summarily  stricken. 

p.  203. 
Replication — ^when  defect  in  aided  by  verdict,    p.  129. 
-« —  when  special  demurrer  lies  to.    p.  129. 
Btrikino  from  files — when  erroneous,    p.  203. 
Trespass — ^when  replication  to  plea  of  authority  sufficient,    p.  129. 

PRINCIPAXi  AND  AGENT.  ^ 

Acts  of  agent — when  principal  bound  by.    p.  432. 

Agency — when  existence  of  for  jury.    p.  432. 

Agent — when  principal  bound  by  negligence  of.    p.  56. 

Evidence — when  insufficient  to  show  Joint  liability  of.    p.  247. 

when  sufficient  to  show  agency  to  collect,    p.  432. 

when  sufficient  to  show  authority  to  cancel  lease,    p.  352. 

when    sufficient   to   show    collection    of   note   and    mortgage. 

p.  432. 

Joint  liahilitv — when  plaintiff  relieved  of  burden  of  proving,    p.  432. 
Principal — when  liable  for  benefit  due  to  unauthorized  acts  of  agent. 

p.  618. 
Unauthorized  acts  of  agent — when  principal  may  not  receive  benefit 

of.    p.  618. 

PRINCIPAL  AND  SURETY. 

Appeal  bond — ^when  clerk  no  authority  to  approve  nonresident  sur- 
ety on.    p.  625. 
Obligation — ^how  construed,    p.  502. 
Statutory  ^on^ — ^what  constitutes,    p.  625. 
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PROCESS. 
Summam — ^when  amendment  of  may  be  made.    p.  625. 

PROSTITUTION. 

Evidence— ^hen  admission  of  as  to  bringing  prostitute  into  state 
improper,    p.  427. 

when  presumed  to  sustain  charge  and  information,    p.  376. 

Information — when   charge   of  pandering  sufficient,    p.   427. 

when  not  dupllcitous.    p.  427. 

when  question  of  insufficiency  may  not  be  raised  on  appeal. 

p.  376. 

when  sufficient,    p.  376. 

Panderinff — ^when  Information  for  charges  only  one  offense,    p.  361. 

Place  of  committing  offense  of  pandering — ^when  sufficiently  desig- 
nated in  information,    pp.  361,  427. 

Venue — ^when  properly  laid  in  information,    p.  427. 

QUIETING  TITLE. 

Appointm,ent  of  receiver — when  order  impounding  rents  not  equiva- 
lent to.    p.  687. 
Order  impounding  rent — ^when  not  injurious  to  defendant    p.  687. 
Po98eB9ion — when  allegation  as  to  sufficient    p.  587. 
when  allegation  of  essential  to  bill.    p.  587. 

RAILROADS. 

Crossing  tracks — ^when  attempt  by  driver  of  automobile  truck  not 
contributory  negligence,    p.  163. 

Negative  testimonv — ^when  insufficient  to  overcome  positive  testi- 
mony as  to  ringing  of  bell.    p.  163. 

Negligence — when  evidence  insufficient  to  show  in  failing  to  ring 
bell  or  blow  whistle,    p.  163. 

RECEIVERS. 

Quieting  title — when  order  impounding  rent  not  equivalent  to  ap- 
pointment of.    p.  687. 

REPLEVIN. 

Action — ^what  not  condition  precedent  to  maintenance  of.    p.  202. 
Damages — what  measure  of  where  property  not  returned,    p.  494. 
Demand — when  sufficient,    p.  421. 
Evidence — ^what  not  prima  facie  case.    p.  287. 

when  sufficient  to  show  ownership  In  plaintiff,    p.  418. 

when  sufficient  to  show  that  sale  not  bona  fide.    p.  421. 

Return  of  property — when  order  for  improper,    p.  43. 
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SALES. 

ContracU — ^when  one  of  sale  and  not  consignment    p.  506. 

DitHculty  in  operating  machine — ^when  seller  not  liable  for.    p.  604. 

Evidence — ^what  may  be  considered  in  determining  preponderance 
in  action  against  owner  of  building  for  materials  sold.    p.  545. 

when  insufficient  to  show  breach  of  contract,    p.  604. 

when  sufficient  to  show  assumption  of  responsibility  for  pay- 
ment by  owner  of  building,    p.  549. 

when  sufficient  to  show  new  parts  for  machinery  unnecessary. 

p.  604. 

Express  warranty — ^when  evidence  insufficient  to  establish,    p.  234. 

Implied  warranty — ^when  evidence  insufficient  to  establish,    p.  234. 

Ifew  parts  of  machinery — ^when  question  whether  necessary  for 
jury.     p.  604. 

Order — when  definite  in  terms,    p.  193. 

Validity — ^when  purchaser  estopped  to  question,    p.   426. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Records  of  board — ^when  city  council  power  to  examine,    p.  196. 
when  council  entitled  to  access  to.    p.  195. 

SET-OFF  AND  RECOUPMENT. 

Damctffes  for  delay — ^when  owner  of  building  may  recoup  in  action 

by  contractor,    p.  367. 
Bet-off — ^when  evidence  Insufficient  to  establish  claim  ot    p.  240. 

SHERIFFS  AND  CONSTABLES. 

Evidence— "ffhea  sufficient  to  sustain  verdict  in  action  of  trespass. 

p.  129. 
Instructions — when   not   prejudicial,    p.    129. 
when  proper  as  to  measure  of  damages  for  unlawful  entry. 

p.  129. 
when  proper  as  to  right  of  officer  breaking  in  door  of  dwelling 

to  serve  writ.    p.  129. 

STATUTES. 

Construction — when  made  in  accordance  with  decisions  of  other 
states,    p.  588. 

STREET  RAILROADS. 

Oontrifyutory  negligence  of  driver  of  team — when  question  for  jury. 

p.  329. 
Evidence — when  sufficient  to  show  negligence,    p.  329. 
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Fender   ordinance — when   evidence   sufficient   to   show   compliance 

with.    p.  31. 
Instructions — when  improper  as  to  liability  for  negligent  operation 

in  violation  of  ordinance,    p.  188. 
when  not  improper  as  limiting  exercise  of  due  care  to  time 

of  crossing  tracks,    p.  829. 
when   properly   refused   as   to   superior   rights   of   company. 

p.  329. 

when  reference  to  declaration  not  misleading,    p.  188. 

Speed  ordinance — ^when  violation  of  not  negligence  per  se.    p.  188. 
Violation  of  ordinance — when  insufficient  to  overcome  contributory 

negligence,    p.  31. 

STREETS. 

Contract  for  maintenance — when  without  consideration,    p.  218. 
Contract  for  maintenance  and  repair — when  invalid,    p.  218. 
Improvements — ^what  does  not  constitute  contract  for.    p.  218. 

TORTS. 

Evidence — ^when  sufficient  to  show  negligence  In  Joint  tort  feasors, 
p.  612. 

when  sufficient  to  show  that  negligence  of  one  defendant  con- 
tributed to  injury,    p.  512. 

Joint  tort  feasors — when  one  found  guilty  estopped  to  claim  that 
other  defendant  should  have  been  found  guilty,    p.  S12. 

when  recovery  may  be  against  one  or  all.    p.  512. 

TRESPASS. 

Animal — what  constitutes  trespass  by.    p.  637. 

Damages — ^when  implied  from  trespass  by  animaL    p.  637. 

Dwellino  house — what  constitutes,    p.  129. 

Instruction — ^when  proper  as  to  right  of  officer  breaking  in  door  to 

serve  writ.    p.  129. 
Replication  to  plea  of  authoritu — when  sufficient,    p.  129. 

TRIAL. 

Direction  of  verdict — ^when  motion  for  properly  denied,    p.  214. 

when  proper,    p.  254. 

Offer  of  evidence — when  denial  of  right  to  make  in  full  reversible. 

p.  551. 
Polling  of  furit — when  not  waived,    p.  83. 

when  objection  for  failure  to  make  waived,    p.  33. 

Unconditional  promise  ty  defendant  to  pay  debt — ^what  constitutes 

sufficient  finding  as  to.    p.  514. 
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TRUSTS. 

Decree  1w  payment  of  money  by  offioere  of  oofponillofliF— whoi  war- 
ranted Ij  finding,    p.  608. 

YBNDORS  AND  VBNDBBia 

Contract— how  proylslon  reciting  payment  as  earnest  money  oon- 

strued.    p.  4C0. 

when  objection  to  waived,    p.  470. 

•  when  proylslon  for  delivery  of  deed  modified,    p.  460. 

Bamest  moncyT^when  vendor  entitled  to.    p.  470. 

when  vendor  entitled  to  as  liquidated  damages,    p.  460. 

Evidence — ^when  insufficient  to  show  giving  of  additional  time  for 

payment    p.  470. 
when  insufficient  to  show  notice  of  forfeiture  unreasonable. 

p.  470. 

when  letter  as  to  nonrecording  of  plat  inadmissible,    p.  850. 

•  when  shows  failure  of  contract  purchaser  to  perform  contract 

because  of  financial  inability,    p.  470. 
when  sufficient  to  show  breach  of  contract  to  convey  land. 

p.  360. 
when  sufficient  to  show  fraudulent  procurement  of  agreement 

to  assume  mortgages,    p.  618. 

when  unrecorded  plat  admissible,    p.  860. 

Forfeiture— irlieiii  vendor  may  declare  as  to  contract    p.  460. 
FraiMl— when  fatal  to  title,    p.  618. 

Option  contract — ^what  constitutes  cancellation  of.    p.  180. 
Per/ormance— when  tender  of  by  vendor  unnecessary,    p.  470. 

when  unnecessary,    p.  460. 

when  vendor  need  only  show  ability  and  willingness  to  make. 

p.  470. 
Tender  of  performance  of  contract  5y  i^endor— what  constitutes. 

p.  460. 
Title— when  not  necessary  that  vendor  had.    p.  470. 
when  objection  to  waived,    p.  470. 

VJUNUE. 
PetUion  for  change  o/— when  verification  lasuflldent    p.  686. 

WILLS. 

Anetoer  to  Wl  to  oontet^— when  does  not  constitute  assertion  of 
right  to  contest  within  statutory  limits,    p.  477. 

Cironit  (7o«rt— when  no  Jurisdiction  to  entertain  Mil  to  contest 
p.  477. 

Codicil  and  1^0— when  harmoniously  construed,    p.  866. 
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Construction — ^when  complete  instnimeiit  overrides  particular  pro- 
YlBlons.    p.  638. 

when  depends  upon  intention  of  testator,    p.  638. 

when  governed  by  laws  of  foreign  state,    p.  266. 

when  revoked  provisions  considered  for  purpose  of.    p.  265. 

Contest — ^what  is  effect  of  dismissal  of  MIL    p.  477. 

' when  cross  complainant  estopped  to  claim  interest  of  complain- 
ant to  maintain  bill.    p.  477. 

who  may  make.    p.  477. 

Crossbill  to  contest — when  automatically  dismissed,    p.  477. 

Equity — when  no  Jurisdiction  to  entertain  bill  to  construe,    p.  477. 

Estate  in  fee — when  construed  as  creating,    p.  265. 

— '-  when  created  by  disposing  words,    p.  266. 

Exclusion  from  inheritance — when  limited  to  period  of  trust, 
p.  266. 

Exclusion  from  participation  in  leoacv — ^when  not  construed  as  ex- 
cluding only  during  period  of  trust,    p.  266. 

Executory  devise  or  bequest — ^what  constitutes,    p.  266. 

when  will  does  not  provide  for.    p.  265. 

Fee  simple  to  heir — ^when  construed  to  give.    p.  266. 

General  provision  in  favor  of  child — ^when  controlled  by  specific  pro- 
vision for  distribution,    p.  638. 

Harmonious  construction  of  words — when  indulged  in.    p.  265. 

Heirs  and  descendants  living  at  time  of  distribution — who  consti- 
tute,   p.  638. 

Inheritance — when  not  construed  as  excluding  from.    p.  265. 

Intention  of  testator — when  will  be  given  effect,    p.  266. 

Intestacy— when  should  be  construed  to  avoid,    p.  266. 

Meaning  of  words — ^when  construction  adopted  which  will  give  tf  ect 
to.    p.  266. 

Perpetuities — ^what  constitutes  violation  of  rule  against    p.  265. 

"Statute  of  limitations — when  begins  to  run  as  to  right  to  contest 
p.  477, 

WITNESSES. 

Credibility— how  determined,    p.  411. 

when  instruction  on  not  Improper,    p.  661. 

Cross-examination — when  proper  as  to  prior  collision  of  automo- 
biles,   p.  379. 

Deceased  person — ^when  evidence  of  conversation  admissible,    p.  43. 

Defendant — when  may  not  be  cross-examined  as  to  number  of  chil- 
dren,   p.  109. 

Demeanor— when  chancellor  may  consider  in  determining  prepon- 
derance of  evidence,    p.  615. 

Husband — when  competent  for  wife.    p.  661. 

Testimony — ^when  jury  need  not  reject,    p.  164. 

Transaction  %Dith  deceased  person— when  party  may  not  testiHf  as  ta 
against  heirs,    p.  444. 
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WORDS  AND  PHRASBS. 

''Carriage  hy  land  or  u»<er"— defined,    p.  312. 

"Cofukmafion"— defined,    p.  387. 

''Divorce" — ^how  defined,    p.  566. 

"Effects  and  i;aJi(aftIe«"-~d6fined.    p.  287. 

"Executory  devise  or  heq^est" — defined,    p.  266. 

"Good  Aeaif^"— what  conBtitutes.    p.  847. 

"Inducing  and  persuading" — ^used  83mon7moiul7.    p.  861. 

Inn" — ^when  passenger  steamer  is.    p.  96. 

Repair"* — how  defined,    p.  608. 
"ResponsilHUty  of  eviction" — defined,    p.  104. 

Satisfactory  performance* — defined,    p.  499. 
"Wife  or  wives" — ^how  term  used  In  diyorce  action,    p.  666. 

WORKlfEN'S  COBfPENSATION. 

Carriage  &y  land  or  footer — ^who  not  engaged  in.-    p.  812. 
Election  to  be  hound  &y  act — when  employee  presumed  to  hava 

made.    p.  312. 
Enterprises — what  not  within,    p.  312. 
Operating  warehouses — ^who  not  engaged  in.    p.  812. 
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